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BOLTON  V.  POWELL.  Marchll,12. 

HOWARD  V.  EARLE. 

nnHIS  was  an  appeal  from  a  decision  of  the  Master  of    Before  The 

the  Bolls.    The  case  is  reported  in  the  14th  volmne       ticss. 
of  Mr.  Beayan*s  Reports^  p.  275  ;  but  as  the  decisions   *    adminis- 

below  and  on  the  appeal  proceeded  upon    different  trator  of  an 

««^„«^«    intestate  died 
grounds,  ijaigirin. 

debted  to  a  large  amount  in  respect  of  his  receipts  as  administrator,  but  leaving 
sufficient  personal  estate  to  paj  this  amount,  and  also  leaving  freehold  estates. 
In  the  same  year  a  suit  was  instituted  for  the  administration  of  his  personal 
estate,  and  in  1832,  it  appeared  from  the  report  in  that  suit,  that  his  personal 
estate  had  been  misapplied,  and  that  his  executor  had  become  bankrupt. 
Thereupon,  and  in  the  same  jear  (1832),  an  administratrix  de  bonis  non  of  tne 
mtestat^,  instituted  a  suit  against  the  administrator's  heir  and  the  sureties,  in 
the  usual  administration  bond,  and  against  the  representatives  of  the  Archbishop 
(who  had  died),  praying  to  have  the  benefit  of  the  bond,  and  to  charge  by  means 
of  it  the  administrator's  freehold  estates.  No  decree  was  made  in  this  suit, 
the  Plaintiff  having  married  in  1838,  and  having  died  in  1847,  without  the  suit 
having  ever  been  revived.  In  1848,  another  of  the  next  of  kin  who  had  been 
a  Defendant  to  the  suit  of  1832,  took  out  administration  de  bonis  non  of  the 
intestate,  and  filed  a  bill  of  revivor  and  supplement  claiming  to  have  the 
benefit  of  the  suit  of  1832. 

Held,  that  the  suit  of  1832  must  be  considered  as  having  been  abandoned, 
and  that  the  suit  of  1848  must  be  considered  an  original  suit,  and  as  such 
barred  by  length  of  time  and  laches. 

Quitre,  Wnether  the  circumstance  of  the  administrator  dying  largely  in- 
debted to  the  intestate's  estate,  was  a  breach  of  condition  of  the  ^nd. 

Qtuere.  Whether  the  suit  of  1832  was  in  its  nature  one  which  it  was  com- 
petent for  the  Plaintiff  in  that  of  1848  to  revive. 

Q;u€tre.  Whether  either  suit  could  be  maintained,  the  ordinary's  personal 
representative  not  having  declined  to  lend  his  name  in  an  action. 

Vol.  IL  B  d.  m.  g. 


1852. 
Bolton 

V, 
POWBLL. 


CASES  IN  CHANCERY. 

grounds^   a  few   additional  facts  are  necessary  to  be 
stated. 

In  1814  one  David  Bolton  died  intestate,  leaving 
seven  cliildren,  four  grandcluldren,  children  of  a  de- 
ceased daughter,  and  two  grandchildren,  children  of  a 
deceased  son,  his  next  of  kin.  In  July  in  that  year, 
letters  of  administration  of  his  estate  were  granted  to 
his  son  Captain  William  Bolton^  who,  with  two  sureties 
named  Leopard  and  Cook,  entered  into  the  usual  admi- 
nistration bond  to  the  then  Archbishop  of  Canterbury. 

In  1817  Captain  W,  Bolton  died,  there  being  at  that 
time  due  from  him  6695/.  in  respect  of  his  receipts  on 
accoimt  of  the  intestate's  estate.  He  left  personal  estate 
sufiBcient  to  answer  this  demand,  and  also  real  estate, 
and  made  a  will  appointing  Mr.  Cook,  the  surety  in  the 
bond,  his  executbr. 

In  1817  one  of  the  next  of  kin  of  David  Bolton  insti- 
tuted a  suit  of  Bolton  v.  Cook,  to  obtain  payment  from 
the  personal  estate  of  Captain  tF.  Bolton  of  the  balance 
due  from  him  as  administrator. 

In  1818  a  suit  of  Smith  v.  Cook  was  instituted  by  a 
creditor  for  the  same  object. 

In  1818  administration  de  bonis  non  of  the  intestate 
were  granted  to  Louisa  Bolton,  one  of  his  next  of  kin, 
and  after  her  death,  similar  letters  were  granted  succes- 
sively to  two  other  next  of  kin,  and  in  1829  to  a  fourth 
named  Charlotte  Bolton, 


In  1819  the  usual  decree  for  accoimts  was  made  in 
Bolton  V.  Cooky  and  in  1820  a  similar  decree  in  Smith 
V.  Cook. 

In 


CASES  IN  CHANCEEY. 

In  1826  Mr.  Cook  became  bankrupt^  and  in  1828 
obtained  his  certificate. 

In  March  1832^  a  decree  upon  further  directions 
vas  made  in  Bolton  v.  Cook^  and  it  appeared  that  all  the 
personal  estate  of  Captain  fF.  Bolton  had  been  applied, 
and  that  no  provision  had  been  made  for  payment  of  the 
balance  due  firom  his  estate  to  that  of  the  intestate, 
although  his  personal  estate  had  been^  if  properly  ad* 
ministered,  sufficient  to  make  this  payment. 

Between  April  1832,  and  July  in  that  year,  Mrs. 
Howard,  one  of  the  intestate's  next  of  kin,  bought  up 
the  shares  of  all  the  others,  except  that  of  Captain  W. 
Bolton  and  one  other.  Among  the  shares  thus  bought 
by  her  was  that  of  Charlotte  Bolton,  the  then  adminis- 
tratrix de  bonis  non,  who  by  the  assignment  authorised 
Mrs.  Howard  to  sue  in  her  name. 
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In  December  1832,  the  bill  in  the  first  of  the  above- 
named  suits  was  instituted  by  Charlotte  Bolton,  as  one 
of  the  next  of  kin,  and  as  the  administratrix  de  bonis  non 
of  David  Bolton,  on  behalf  of  herself  and  all  other  his 
next  of  kin,  against  Captain  W.  Bolton's  personal  repre- 
sentatives, against  Messrs.  Leopard  and  Cook  (the  sure- 
ties in  the  administration  bond)  and  against  the  legal 
personal  representative  of  the  Archbishop  of  Canterbury, 
the  obligee  then  deceased,  praying  for  a  declaration  that 
5795/.  which  was  the  amount  of  David  Bolton's  assets  re- 
ceived by  Captain  W.  Bolton  and  unaccounted  for,  was  a 
specialty  debt  under  the  bond,  and  that  the  representa- 
tive of  the  late  iVrchbishop  might  be  declared  to  be  a 
trustee  under  the  bond  for  the  benefit  of  David  BoU 
ton's  estate,  and  that  the  real  estate  of  Captain  W.  Bol- 
ion  might  be  applied  in  payment  of  the  amount  due 
upon  the  bond.     No  mention  was  made  in  this  bill 
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of  Charlotte  Bolton  having  assigned  all  her  beneficial 
interest. 

In  1836  this  cause  came  on  to  be  heard  before  Lord 
Langdale,  when  it  was  ordered  to  stand  over,  with  leave 
to  amend,  an  objection  having  been  taken  and  allowed, 
for  want  of  parties,  on  the  ground  that  the  other  next  of 
kin  and  the  assignees  of  Cook  were  not  before  the 
Court.  The  bill  was  amended  in  the  same  year  by 
making  other  next  of  kin,  including  Mrs.  Howard, 
parties. 

In  1838  Charlotte  Bolton  married  a  Mr.  Romanelj  and 
in  1847  she  died  without  having  revived  the  suit. 

In  1848  Mrs.  Howard  took  out  administration  de 
bonis  nan  of  David  Bolton,  and  in  the  same  year  insti- 
tuted the  second  of  the  above-named  suits,  by  a  bill 
purporting  to  be  a  bill  of  revivor  and  supplement  to 
the  bill  of  1832,  and  praying  the  benefit  of  that  suit, 
and  of  the  relief  thereby  sought. 

The  other  facts  of  the  case  appear  sufficiently  from 
the  judgments. 

Mr.  Roupell  and  Mr.  Glasse,  for  the  Appellant. 

The  arguments  were  in  substance  the  same  as  those 

relied  upon  below.    In  addition  to  the  cases  cited  below, 

Godivin  v.  Knight  (a),  and  Archbishop  of  Canterbury  v. 

Robertson  (i),   and  Archbishop  of  Canterbury  v.   Tap^ 

pen  (c),  were  referred  to. 


Mr.  Hoare  for  the  heiress  of  Captain  fF,  Bolton, 


There 


(a)  1  BoberUon's  Heel,  Bep.        {b)  1  CrompL  Sf  M.  690. 
652.  (cj  SB.^C.  151. 
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There  has  been  no  assignment  of  the  bond.  The 
Ecclesiastical  Court  has  the  control  over  it.  It  has 
been  decided  that  there  can  be  no  proceedings  at  law 
or  in  equity  without  the  bond,  because  the  Metropolitan's 
consent  is  necessary  to  any  proceedings  upon  it. 

[The  Lord  Justice  Lord  Cranworth. — Do  you  argue 
that  the  obligation  is  only  to  account  if  called  on  by 
the  Metropolitan  ? 

The  Lord  Justice  Knight  Bruce. — Suppose  the  bond 
destroyed  by  fire.  Is  the  leave  of  the  Ecclesiastical 
Court  required  for  any  other  reason  than  because  profert 
is  required  of  the  bond^  if  in  existence  ?  His  Lordship 
referred  to  the  following  passage  of  the  judgment  of 
Thidaly  C.  J.,  in  Archbishop  of  Canterbury  v.  Tubb  (a). 
"  Though  Lord  Mansfield  says^  that  to  those  who  have  a 
rights  it  is  ex  debito  justiiuB  to  grant  the  liberty  of  suing 
in  the  Archbishop's  name,  that  must  mean  subject  to 
some  control  in  the  Ecclesiastical  Court,  otherwise  the 
Archbishop  might  without  any  default  on  his  part  be 
rendered  liable  to  the  costs  of  innumerable  actions. 
The  proper  way  to  proceed  would  be  by  mandamtis/''\ 

That  passage  if  correctly  reported  would  seem  to  inti- 
mate that  there  may  be  a  mandamus.  Still  it  recognises 
the  control  of  the  Ecclesiastical  Court  over  the  pro- 
ceedings. And  I  submit,  that  although  the  bond  were 
destroyed,  still  the  next  of  kin  could  not  sue  upon  it 
without  leave  of  the  Ecclesiastical  Court. 

[The  Lord  Justice  Lord  Cranworth  referred  to 
Archbishop  of  Canterbury  v.  House  (i).] 
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No  reason  is  given  why  an  action  was  not  brought 
upon  the  bond^  except  the  death  of  one  of  the  obligors. 
That  is  not  a  sufficient  reason;  Rose  v.  Clarke  {a),  and  Wil- 
son y.  Short  (i). 


[The  Lord  Justice  Knight  Bruce. — It  may  perhaps 
be  true  that  the  assignee  of  a  bond  cannot  as  a  matter 
of  course  sue  in  equity  the  obligor  and  the  obligee.] 

Collusion  or  some  other  special  circumstance  must 
exist;  Barker  v.  Birch  {c),  Hammond  v.  Messenger  {d). 

He  also  cited  Burroughs  v.  Elton  {e). 

Mr.  Shadwell  for  the  executors  of  the  late  Arch- 
bishop of  Canterbury y  submitted  to  act  as  the  Court 
should  direct. 

Mr.  Willcock,  for  the  executors  of  Mr.  Leopard. 

When  the  suit  of  Bolton  v.  Powell  was  instituted  no 
sanction  had  been  obtained  from  the  Ecclesiastical  Court. 
It  cannot  receive  validity  bom  a  subsequent  event.  The 
right  to  sue  arises  from  the  authority  given  by  the  ordi- 
nary, who  is  not  a  mere  trustee.  Moreover,  the  condi- 
tion of  the  bond  has  not  been  broken,  for  it  does  not 
specify  any  particular  time  witliin  wWch  the  assets  are 
to  be  administered. 

Mr.  Levns  for  another  Defendant. 


Mr.  Glasse  in  reply. 


(a)  lY.ScC.  C.  C.  534. 

{b)  6  Hare,  366. 

(c)  IDeQ.SfS.  376. 


Cur  ad,  vult. 

The 


(d)  9  Sim.  327. 
(c)  11  Ves,  29. 
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The  LoBD  Justice  E!nioht  Bruce. 

This  case  presents  several  questions^  of  wliich  if  all 
are  not  difficult,  some  at  least  have  appeared  to  me  to 
be  so.  Even  at  the  outset  it  may  be  matter  of  reason- 
able argument^  whether  it  is  constituted  of  one  cause  or 
two,  or  in  other  words,  whether  Mr.  and  Mrs.  Howard, 
the  only  Plaintifis  before  us,  arc  entitled  to  consider  the 
litigation  as  having  subsisted  from  some  time  in  the 
year  1832,  (when  a  bill,  now,  effectually  or  ineffectually, 
properly  or  improperly,  before  the  Court,  was  filed  by 
a  lady  called  Charhtte  Bolton^  not  now  living,)  or  only 
from  some  time  in  1848,  when  the  actual  PlaintiSs  filed 
theirs, — a  question  which  in  this  place  I  mention  as  one 
arising  merely  upon  the  frame  and  nature  of  the  earlier 
bill,  and  the  state  in  which  the  suit,  begun  by  it,  was, 
when  it  became  abated ;  and  not  upon  any  other  cir- 
cmnstance.  But  it  is  perhaps  a  point  of  importance 
to  the  actual  PlaintiflB,  since  if  they  cannot  avail  them- 
selves of  the  bill  of  1832,  and  ought  to  be  considered 
as  having  commenced  an  original  litigation  in  1848^ 
their  claim  is  defeated  by  lapse  of  time  and  laches  (to 
say  nothing  of  the  effect  of  any  statute),  as  a  short 
statement  of  the  material  or  leading  facts  of  the  case 
will  plainly  shew. 

The  object  of  the  bill  of  1832  was,  and  that  of  the 
bill  of  1848  is,  to  enforce  against  the  personal  assets  of 
a  deceased  gentleman  named  Leopard,  and  the  real 
assets  of  Captain  William  Bolton^  also  deceased,  an 
administration  bond  in  what  is,  I  believe,  the  usual  form, 
executed  by  them  to  an  Archbishop  of  Canterbury,  who 
has  been  many  years  dead,  upon  the  occasion  of  letters 
of  administration  of  the  effects  of  an  intestate  being 
granted  by  his  Prerogative  Court. 

The  Plaintifis  proceed  on  the  basis  or  assumed  basis, 
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that  Captain  William  Bolton,  who  was  the  adminis- 
trator, died  indebted  to  the  intestate^s  estate — that  the 
debt  remains  undischarged — that  the  personal  estate  of 
Captain  William  Bolton  has  been  exhausted  or  lost — 
and  that  there  have  been  breaches^  or  has  been  at  least 
one  breach,  of  the  condition  of  the  bond,  such  as  to 
give  a  title  at  law  to  judgment  accordingly,  and  execu- 
tion for  substantial  damages.  But,  whether  there  has 
been  in  fact  any  breach  of  the  condition,  or  at  least 
any  such  breach  of  it  as  to  give  a  title  at  law  to  execu- 
tion for  substantial  damages  I  find  it  not  improper  to 
say  that  (circumstanced  as  the  case  is)  I  doubt, — a  doubt 
founded^  at  least,  upon  the  authorities,  if  not  on  prin- 
ciple also. 


The  intestate  was  Mr.  David  Bolton,  who  died  in  the 
year  1813  or  1814.  The  administrator.  Captain  Wil- 
liam  Bolton,  was  his  son,  and  one  of  his  next  of  kin. 
Of  the  sureties  who  joined  in  the  bond,  one,  as  I  have 
said,  was  Mr.  Leopard,  the  other,  Mr.  Harry  Cook. 
The  letters  of  administration  and  the  bond  were  dated 
respectively  in  1814  and  1815,  or  one  of  those  years. 

Captain  William  Bolton  died  in  the  year  1817,  sol- 
vent, independently  of  his  real  estate.  I  need  not  say, 
that  it  was  after  his  death  that  Sir  John  RomUhfs  Act 
became  law. 

Mr.  Leopard^  also,  has  been  dead  more  than  twenty- 
five  years,  and  he  too  died  solvent. 


Mr.  Harry  Cook  was  made  a  bankrupt  in  1826,  and 
obtained  his  certificate  before  April  1828.  His  estate 
has  paid  dividends,  I  believe,  amounting  to  some  shil- 
lings in  the  pound.  He  was  the  executor,  the  sole  act- 
ing executor,  of  Captain  William  Bolton — had  proved 

his 
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bis  will  in  tlie  proper  Ecclesiastical  Courts  in  that  cha- 
racter^ before  the  year  1820^  and  had^  as  his  executor^ 
previously  to  the  bankmptcy^  possessed  personal  estate 
of  Captain  William  Bolton,  more  than  sufficient  to  pay 
his  funeral  and  testamentary  expenses  and  all  his  debts^ 
mcluding  the  amoxmt  which  at  his  decease  he  owed^  or 
for  which  he  was  then  accountable^  to  the  estate  of  his 
intestate,  Mr.  David  Bolton.  And  if  Mr.  Cook  had 
done  his  duty  as  executor,  all  accounts  and  claims  be- 
tween the  estate  of  Captain  William  Bolton  and  the 
estate  of  his  father  would  have  been  settled  and  ad- 
justed before  the  bankruptcy,  nor  would  there  have 
been  any  ground  or  pretence  for  either  of  the  biUs 
before  us. 
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Bolton 

V. 
POWBLL. 


Various  administrators  de  bonis  non,  of  the  effects  of 
Mr.  David  Bolton,  have  firom  time  to  time,  since  Captain 
William  Bolton^s  death,  been  appointed.  The  first  of 
these,  namely,  his  sister.  Miss  Louisa  Bolton,  became  ad- 
ministratrix in  August  1818,  and  continued  in  that  capa- 
city to  her  death.  She  died  in  or  shortiy  before  the 
year  1825,  leaving  Mr.  Harry  Cook  her  executor.  She 
was  succeeded  in  the  office  of  administrator  in  1825, 
by  her  brother,  David  BoUon  the  younger,  who 
died  in  or  before  January  1827,  leaving  Mr.  Harry 
Cook,  who  was  one  of  the  sureties  for  him  as  adminis- 
trator, his  executor  also.  Upon  the  death  of  David 
Bolton  the  younger,  his  sister  Anne  Maria  Bolton  be- 
came, in  January  1827,  her  father's  administratrix. 
She  died  in  or  before  the  year  1829.  But  previously  to 
her  death,  there  had  been  by  herself,  or  her  predeces- 
sor, David  Bolton  the  younger,  effected,  as  it  seems,  a 
compromise  or  composition  with  the  bulk  of  the  cre- 
ditors of  her  intestate.  She  was  succeeded  as  adminis- 
tratrix by  her  sister,  Charlotte  Bolton,  in  the  summer  of 
1829. 

It 
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It  was  this  lady  who,  in  her  character  of  administra- 
trix,  and  also  as  one  of  l^e  next  of  kin  of  the  intestate^ 
David  BoUon,  her  father,'  filed,  in  December  1832;  the 
earlier  of  the  two  bills  now  before  the  Court.  The  suit 
so  begun  was  brought,  or  attempted  to  be  brought,  to 
a  hearing  in  1836,  when  it  came  on  before  Lord  Lang^ 
ddky  then  Master  of  the  Bolls ;  but  the  Defendants  in  it, 
or  some  of  them,  took  an  objection  for  want  of  parties, 
to  which  the  learned  Judge  acceded,  giving  leave  to 
amend.  The  hearing,  therefore,  was  ineffectual,  or 
none.  The  bill  having  been  amended  in  the  same  year, 
new  Defendants  were  added,  who,  (and  among  them  Mr. 
and  Mrs.  Howard f)  answered  it  in  1837. 


But  in  1838  Charlotte  Bolton  married  Mr.  Raphael 
RomaneL  It  is  not  in  evidence  whether  she  became 
his  widow,  or  whether  he  is  living  or  dead.  She,  how- 
ever,  died  in  the  year  1847.  Between  Lord  Langdale's 
order  of  1836  and  her  decease,  not  a  step  of  any  kind 
was,  I  believe,  taken  in  the  cause,  except  as  I  have 
said,  and  except  that  an  order  was  made  upon  a  motion 
as  of  course,  in  the  year  1839. 

I  see  no  reason,  however,  to  believe  that  Mrs.  JRo- 
manel  or  her  husband  authorized  the  obtaining  of  this 
order,  which  must  have  been  irregular,  and  substantially 
good  for  nothing.  It  seems  also,  that  in  1840  an  ir- 
regular and  ineffectual  attempt  was  made  to  bring  on 
the  cause  again  for  hearing,  but  this  useless  and  fruit- 
less step  also  I  do  not  infer  to  have  been  authorized  by 
Mrs.  Romanel  or  her  husband. 


The  second  bUl  before  us  was  filed  in  October  1848, 
by  Mr.  Howard  (who  had  been  a  bankrupt),  and  his 
wife  suing  as  a  co-plaintiff  by  a  next  friend.    It  was  in 
the  latter  part  of  that  year  that  Mrs.  Howard,  the  pre- 
sent 
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sent  administratrix  de  bonis  non  of  the  intestate  David 
BoUon,  became  so  in  succession  to  Mrs.  RomaneL  The 
letters  of  administration  granted  to  Mrs.  Howard  have 
in  the  margin  the  words  "  sworn  nnder  1001."  and  ac- 
cordingly appear  to  be  stamped  with  a  20s.  stamp  only. 
This  lady,  who  is  a  child  of  a  son  of  the  intestate, 
whom  the  intestate  survived,  became  consequently,  upon 
his  death,  entitled  to  share  in  the  distribution  of  his 
property  accordingly,  and  now,  under  certain  instru- 
ments, has,  or  claims  to  have,  acquired  a  title  for  her 
separate  use  to  the  whole  of  his  personal  estate  unad- 
ministeredf  except  some  small  portion  which  (including 
Captain  William  Bolton's  share)  does  not,  I  think,  ex- 
ceed 8-18ths  of  it.  And  I  may  here  observe,  that 
among  the  parts  of  this  property  so  claimed  by  her,  are 
the  distributive  shares  of  Charlotte  Bolton  in  her  own 
and  some  other  rights;  the  title  of  Mrs.  Howard  to 
which  is  so  stated  as  that,  according  to  the  bill  of  1848, 
when  that  of  1832  was  filed,  Charlotte  Bolton  had 
ceased  to  have  any  beneficial  interest  in  her  father's 
personal  estate,  although,  as  I  have  said,  she  professed 
to  sue  not  merely  as  his  administratrix,  but  also  as  one 
of  his  next  of  kin,  concealing,  or  at  least  not  disclosing, 
the  assignment  that  she  had  made  to  Mrs.  Howard, — 
made,  unless  I  mistake,  for  a  consideration  so  small, 
as  to  be  scarcely  or  but  little  more  than  nominal.  Nor, 
indeed,  do  I  collect  that  Mrs.  Howard  paid  a  price  in- 
dicative of  much  value  for  any  share  that  sl\e  purchased. 
This,  however,  may  not  be  material.  I  do  not  imder- 
stand  that  there  is  a  personal  representative  of  Charlotte 
Bolton  before  theCourt, — certainly  her  husband,  who  may 
be  living  or  may  be  dead,  is  not  a  party  to  the  litigation. 


1852. 
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I  have  now  to  mention  two  earlier  suits  in  this  Court, 
both,  however,  instituted  after  Captain  William  Bolton's 
death :  a  cause  of  Bolton  v.  Cook,  and  a  cause  of  Smith  v. 

Cook : 
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Cook: — in  neither  of  whicli,  however,  was  Mr.  Leopard^ 
or  his  estate  real  or  personal,  or  the  real  estate  of  Cap- 
tain William  Bolton,  sought  to  be  charged  or  a  party  or 
represented.  The  object  of  the  suit  of  Bolton  v.  Cook, 
(among  the  Plaintiffs  in  which  were  Louisa  Bolton, 
David  Bolton  the  younger,  Anne  Maria  Bolton,  and 
Charlotte  Bolton,  and  among  the  Defendants  to  which 
were  Mrs.  Howard,  then  Mrs.  Wallis,  and  Mr.  Cook^  was 
to  take  and  settle  the  accoxmts  between  the  intestate 
and  Captain  William  Bolton,  and  of  Captain  William 
Bolton  as  administprator,  and  to  administer  the  personal 
estate  of  the  intestate  for  his  creditors  and  next  of  kin. 
The  suit  of  Smith  v.  Cook  was  a  creditor's  suit,  a  suit  on 
behalf  of  the  creditors  of  Captain  William  Bolton,  to 
have  his  personal  estate  administered.  A  decree  in 
Bolton  V.  Cook,  according  to  the  object  of  the  bill,  w^as 
made  in  1819. 


The  decree  in  Smith  v.  Cook  (which,  with  or  without 
the  other  decree,  had,  it  must  be  remembered,  probably 
the  effect  of  protecting  Harry  Cook  from  any  other  suit, 
by  any  person  having  a  demand  on  him  as  the  executor 
of  Captain  William  Bolton),  was  made  in  1820,  though 
under  neither  of  the  two  decrees,  as  I  believe,  was  there 
any  report  before  Harry  Cook's  bankruptcy.  But,  in  my 
opinion,  there  does  not  appear  any  good  or  sufScient 
reason  why  general  reports  under  both  decrees  were  not 
obtained  as  early  as  the  year  1823,  or  earlier,  or  why 
the  Plaintiffs  in.  Bolton  y.  Cook  did  not,  before  Mr.  Cook's 
bankruptcy,  place  him  in  a  position  in  which  he  might 
have  been  compelled  to  pay  at  least  into  court  the 
whole  sum  due  from  Captain  William  Bolton  at  his 
death,  or  for  which  he  was  then  accountable  to  the  per- 
sonal estate  of  the  intestate,  especially  as  Harry  Cook's 
examinations  in  the  two  causes  (which  probably  might 
and  ought  to  have  been  obtained  in  or  before  1823) 

were 
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▼ere  in  August  1825  obtained  and  brought  in ;  aad  it 
IB  in  mj  judgment  a  reasonable  and  just  inference  from 
the  materials  before  us  (supposing  them  incapable  of 
beingproperly  and  usefully  added  to)^  that  it  has  been  by 
means  of  the  negligence — ^the  wilful  negligence  and 
laches  of  Louisa  Bolton,  David  Bolton  the  younger,  and 
Charlotte  Bolton,  or  of  the  Plaintiffs  in  Bolton  y.  Cook, 
that  this  sum  has  not  been  wholly  recovered  from  the 
proper  source,  namely,  the  personal  estate  of  Captain 
William  Bolton ;  nor  am  I  sure  that  on  the  same  point 
Mrs.  Howard  is  exempt  jGrom  the  same  charge.  I  think 
that  probably  she  is  not. 


1852. 
BoLToir 

FOWXLL. 


I  may  notice  distinctly,  that  there  appears  no  reason 
to  believe  that  before  1826  Mr.  Cook  was  otherwise 
than  in  a  state  of  credit,  and  actual,  or  at  least  appa- 
rent, solvency,  a  subject  upon  which  Mr.  Hophton^s  teS' 
timony  may  be  referred  to. 


It  may  be  next  as  well  to  consider  whether  it  is  a 
just  inference  from  the  facts  in  evidence,  that  Captain 
William  Bolton  in  his  lifetime  committed  any  breach  of 
tmst,  or  faUed  in  his  duty  to  the  estate  of  his  intestate. 
I  am  not,  I  acknowledge,  satisfied  as  to  this.  It  is  or 
may  be  true  that  at  Captain  William  Bolton's  death  he 
was  considerably  indebted  to  that  estate,  or  accountable 
for  a  considerable  sum  to  it,  and  that  the  demands  of 
the  creditors  and  next  of  kin  of  the  intestate  were  then 
&r  from  being  fiiUy  satisfied ;  but  the  existence  of  just 
and  sufficient  reasons  for  that  state  of  things  seems  not 
impossible,  and  in  a  suit  not  commenced  before  Decem- 
ber 1832,  if  before  October  1848,  nor  brought  to  an 
effectual  hearing  before  the  year  1851,  it  may  be  that 
those  just  and  sufficient  reasons  ought  to  be  presumed 
to  have  existed,  in  the  absence  of  evidence  to  the  con- 
trary.    It  may  perhaps  be  thought  that  evidence  to  the 
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contrary  is  absent.  It  is  observable  too,  that  there  is 
neither  proof  nor  likehhood  that  any  citation  or  pro- 
ceeding issued  or  took  place  for  compelling  Captain 
William  Bolton  to  exhibit  an  inventory,  nor  does  he  ap- 
pear  to  have  been  in  his  lifetime  cited  in  any  manner, 
or  sued  in  any  way,  or  to  have  refused  to  account.  It 
needs  not  be  said  that  his  executor  at  no  time  repre- 
sented the  intestate,  or  that  an  administrator  cannot 
choose  his  successor. 


And  novr  a  word  more  with  regard  to  the  manner  in 
which  the  litigation  before  the  Court  has  been  con- 
ducted. I  have  noticed  that  more  than  eight  years 
elapsed  between  the  marriage  and  the  death  of  Charlotte 
Bolton,  an  interval  of  total  inaction  with  respect  to  her 
suit,  subject  only  to  the  possible  exception  of  those 
irregular  and  useless  proceedings  during  that  time,  as 
to  which  I  have  stated  my  opinion  to  be,  that  neither 
she  nor  her  husband  authorized  either  of  them.  But 
those  proceedings,  such  as  they  were,  took  place  before 
the  year  1841,  whereas  her  death  happened,  as  I  have 
said,  not  until  some  time  in  1847.  Now,  what  is  the  legi* 
timate  effect,  if  any,  of  this  inaction,  or  what  the  proper 
inference  from  it?  How  ought  it  to  be  treated?  A 
question  not  to  be  answered  without  remembering  that 
the  husband  of  an  administratrix  is  substantially  and  in 
effect  during  the  marriage  the  administrator :  she  can- 
not act,  during  the  marriage,  in  that  capacity.  The 
power,  and  right,  and  duty,  of  doing  so  are,  while  he  is 
her  husband,  in  him, — though  I  do  not  certainly  know 
that  it  is  part  of  the  duty,  if  it  is  within  the  com- 
petency, of  an  administrator  de  bonis  non,  under  any 
circumstances,  to  sue  in  equity  upon  an  administra- 
tion bond  given  when  a  predecessor  in  the  office, 
whom  he  has  not  immediately  succeeded,  became  ad- 
ministrator. 

Charlotte 
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Charlotte  BoUon  was  a  Plaintiff  without  any  bene* 
ficial  interest  in  the  subject  of  her  suit;  whether  a 
spinster,  a  married  woman,  or  a  widow,  there  was  no« 
thing  for  her  to  gain  or  lose  by  its  success  or  failure, 
except,  possibly,  the  costs  of  it.  But  I  do  not  see  how 
this  helps  Mr.  or  Mrs.  Howard,  For  none  of  the  De- 
fendants who  represent  respectively  the  personal  assets 
of  Mr.  Leopard,  and  the  real  assets  of  Captain  William 
Bolton,  can  be  taken  to  have  colluded  with  Charlotte 
Bolton  or  her  husband.  The  fact,  if  true,  that  Mrs. 
Howard  had  a  beneficial  interest  in  the  prosecution  of 
the  bill  of  1832,  seems  rather  unfavourable  than  favour* 
able  to  her,  as  to  the  manner  of  viewing  the  period  of 
inaction  to  which  I  have  been  referring. 


1852. 
BoLvoir 
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Again,  I  do  not  see  that  she  or  Mr.  Howard  can 
derive  any  benefit  from  the  consideration  (sometimes^ 
possibly,  in  cases  of  delayed  revivor  material),  that  where 
a  woman  who  is  a  sole  Plaintiff  marries,  it  is  generally,  or 
always,  competent  to  a  Defendant  to  move  that  the  suit 
may  be  revived  within  a  certain  time,  or  be  dismissed ; 
bat  it  is  not  incumbent  on  a  Defendant  to  do  so. 


Upon  the  whole,  it  is,  I  conceive,  a  just  inference 
from  the  documents  and  facts  b^ore  us,  that  whether 
between  the  order  of  1886  and  Mrs.  Romanel's  mar- 
riage, she  intended  or  did  not  intend  to  abandon,  did 
or  did  not  abandon,  her  suit — neither  she  nor  her  hus- 
band did  after  her  marriage  either  wish  or  intend  that 
it  should  be  prosecuted.  My  opinion  is,  that  they  must, 
upon  the  evidence,  be  taken  to  have  intended  to  relin- 
quish and  abandon,  and  in  fact  to  have  relinquished- 
and  abandoned,  the  suit,  which  in  my  judgment,  not- 
withstanding her  coverture,  it  was  competent  to  them 
or  him  to  do.  He,  as  I  have  said,  was  during  the  mar- 
riage the  effective  administrator,  and  if  his  wife  was  a 

trustee 
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trustee  the  eflfective  trustee  m  "her  place^  with  as  abso- 
lute power  over  the  cause^  except  that  it  was  abated^ 
as  if  he  had  been  sole  Plaintiff  in  his  own  right. 

It  appears,  therefore,  to  me  that  the  present  ^Plain- 
tiffs are  not  entitled  to  resort  or  take  to  tVe  bill  of 

*  -  # 

1832^  and  that  the  litigation  before  us  ought  for  every 
purpose  of  relief  to  be  treated  as  having  commenced 
with  the  filing  of  the  bill  of  October  1848, — more,  there- 
fore, than  a  quarter  of  a  century  after  Captain  William 
Bolton's  death, — more  than  a  quarter  of  a  century  after 
probate  of  his  will, — more  than  twenty  years  after  Louisa 
Bolton  had  become  administratrix  in  his  place, — more 
than  twenty  years  after  the  death  of  Mr.  Leopard,  who 
died  in  1823, — and  more  than  twenty  years  aft«r  Mr. 
Cook  had  obtained  his  certificate  under  his  bankruptcy. 

This  is  a  view  of  the  case  which  (if  necessary  to  be 
put  in  issue)  has,  I  conceive,  been  sufficiently  put  in 
issue  by  one  at  least  of  the  answers,  and  is  (if  correct) 
fatal  to  the  bill  of  1848,  rendering  it,  as  I  conceive,  not 
improper  for  me  to  abstain,  as  I  do,  from  intimating 

* 

any  opinion  upon  some  other  questions  of  an  important 
description,  or  that  might  have  been  so. 

0 

One — whether  upon  the  assumption  that  neither  Mrs. 
Romanel  nor  her  husband  abandoned,  or  intended  to 
abandon,  the  suit  commenced  in  1832,  Mr.  and  Mrs. 
Earle  are  entitled  to  the  benefit  of  a  statutory  bar 
against  the  bill  of  1848;  and  if  they  are,  whether 
that  does  not  also  discharge  Mr.  LeqparcPs  repre- 
sentatives. 


Another,  whether  (though  I  have  assumed  and  stated 
what  I  have  respecting  the  accounts  and  debt  between 
Captain  William  Bolton  and  the  estate  of  his  intestate  at 

the 
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the  time  of  Captain  William  Bolton's  death)  thoee  who 
represent  his  real  assets  and  the  assets  of  Mr.  Leopard 
are  not  entitled  effectually  to  say  that^  as  against  them^ 
there  is  no  proof  to  what  amount^  or  whether  to  any 
amount  at  all^  Captain  William  Bolton  was  at  his  death 
indebted  to  his  intestate^s  estate. 

Another,  whether^  even  if  Captain  William  Bolton  was 
then  largely  indebted  to  that  estate^  any  breach  of  the 
condition  of  the  bond  has  been  committed  beyond  the 
mere  omission  to  exhibit  an  inventory;  and^  if  notj 
whether  a  court  of  equity  ought  to  interfere  upon  such 
a  breach. 

Another^  whether  the  conduct  of  Louisa  Bolton  and 
David  Bolton  the  younger^  alone  or  together  with  the 
other  original  Plaintiffs  in  the  suit  of  Bolton  v.  Cook, 
had  at  or  previously  to  the  bankruptcy  of  Harry  Cook 
been  such  as  in  effect  to  discharge  the  assets  of  Mr. 
Leopard,  and  the  real  assets  of  Captain  William  Bolton 
from  the  bond. 

Another^  whether  the  fact^  that  Charlotte  Bolton, 
when  she  filed  her  bill^  professing  by  it  to  have  a  bene- 
ficial interest  as  one  of  the  intestate's  next  of  kin^  had 
in  truth  no  such  interest^  (inasmuch  as  she  had  pre- 
riously  sold  and  assigned  such  beneficial  interest  as^  in 
her  own  right  and  otherwise^  she  had  acquired  in  his 
personal  estate)  ought^  or  ought  not  to  be  considered  of 
itself  fatal  to  that  bill. 

Another^  whether  Charlotte  Bolton's  suit  was  one  in 
its  nature^  which,  at  least,  before  decree,  it  was  com- 
petent to  Mr.  and  Mrs.  Howard  or  either  of  them  to 
revive  or  continue :  A  question  capable,  perhaps  in  the 

particular 
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particular  circumstances  of  this  case,  of  being  put  i?ith« 
out  disputing^  that  it  is  a  general  rule,  that  where  a 
person  files  a  bill  in  equity  as  an  administrator  de  bonis 
non,  and  dies  before  obtaining  a  decree,  his  successor 
in  that  office  may  revive  and  continue  the  cause. 


And  still  another,  whether,  after  the  deaths  of  the 
bbligee  and  two  of  the  obligors  in  an  administration  bond, 
the  bankruptcy  of  the  third,  and  his  certificate  obtained 
tinder  it,  (that  third  being  one  of  the  sureties,)  a  suit  in 
Equity  without  a  previous  action  can  (where  the  admi- 
tdstrator  died  in  1817)  be  maintained  upon  the  bond 
against  those  representing  him  as  to  his  real  estate, 
and  against  the  personal  representatives  of  the  deceased 
surety  in  the  name  of  a  subsequent  administrator  (an 
administrator  de  bonis  non,  being  also  one  of  the  intes- 
tate'^8  next  of  kin),  as  the  sole  Plaintiff,  making  the 
ordinary's  personal  representative  one  df  the  Defend-^ 
ants,  where  neither  the  ordinary  nor  his  personal  repre* 
sentative  has  refiised  or  been  asked  to  sue>  or  declined 
or  been  asked  to  lend  his  name,  or  acted  coUusively  or 
unfairly,  but  the  Ecclesiastical  Court  has  substantially 
sanctioned  the  suit  by  allowing  the  bond  to  be  pro^ 
daced  and  proved  in  it. 

It  follows  from  what  I  have  said,  that,  the  present 
Master  of  the  Bolls  having  dismissed  the  two  bills  be-« 
fore  us,  I  am  against  disturbing  that  dismissal.  And 
as  I  think  one  (if  not  both)  of  the  bills  totally  wrong 
in  every  sense, — as  I  think  each  of  them  a  proceeding 
tw  a  harsh  and  stale  demand,  and  entitled  to  no  favour, 
and  as  I  consider  one,  if  not  each  of  them,  a  litigious 
speculation,  I  must  declare  my  opinion  to  be,  that  the 
costs  already  given  should  remain  as  they  are,  and  that 
the  appeal  failing  should  fail  with  costs. 

The 
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TXtf  Lord  Justice  Lord  Cranworth. 
I  concur  with  my  learned  Brother  in  thinkings  that 
the  decree  of  the  Master  of  the  RoUs^  dismissing  this 
bill,  or  rather  these  bills,  with  costs,  ought  to  be  af- 
firmed. 
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The  material  facts  of  this  case  have  been  so  fully 
stated  in  the  judgment  just  delivered,  that  I  do  not  feel 
called  upon  to  advert  to  them  at  any  length.  It  will  be 
sufficient  for  me,  in  order  to  explain  the  grounds  on 
which  my  opinion  rests,  to  remark,  that  the  decretal 
order  on  further  directions,  in  the  cause  of  Bolton  v. 
Cook,  was  made  in  March  1832.  At  that  time,  it  must 
have  become  apparent  to  all  parties  interested  in  the 
assets  of  David  Bolton,  the  intestate,  that  there  was  no 
real  prospect  of  their  obtaining  anything,  unless  the 
administration  bond  could  be  made  available  for  the 
purpose.  Proceedings  on  such  bonds  are  of  compara- 
tively rare  occurrence ;  therefore,  it  cannot  be  matter  of 
surprise  if  the  next  of  kin  of  David  Bolton  were  unwil- 
ling to  embark  in  a  course  of  litigation,  in  which  there 
was  little  authority  to  guide  them,  and  in  which  success 
would  necessarily  be  very  doubtful.  That  this  was  the 
case  is  manifest. 

David  Bolton,  the  intestate,  left  at  his  death  seven 
children,  besides  four  grandchildren,  children  of  a  de- 
ceased daughter,  and  two  grandchildren,  children  of  a 
deceased  son.  His  residuary  personal  estate  was  there- 
fore divisible  into  nine  equal  parts ;  each  of  his  seven 
children  would  be  entitled  to  a  ninth,  the  four  children 
of  his  deceased  daughter  to  another  ninth,  and  the  two 
children  of  his  deceased  son  to  the  remaining  ninth. 


The  present  Plaintiff,  Mrs.  Howard,  is  one  of  those 
two  children ;  and,  at  the  date  of  the  decretal  order  of 
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March  1832^  she  had  ceased  to  be  under  the  disability 
of  coverture,  though  she  had  previously  been  the  wife 
of  Thomas  Wallis.  She  is  described  in  the  Master's 
general  report,  in  the  cause  of  Bolton  v.  Cooky  made 
in  July  1831,  as  Charlotte  Augusta  Amelia  Wallis^  now 
Bolton ;  and  was  at  the  date  of  the  decretal  order  ab- 
solutely entitled  in  her  own  right  to  half  of  one-ninth, 
t.  e.  to  one-eighteenth  of  the  residuary  personal  estate  of 
the  intestate,  her  grandfather.  It  appears  that,  between 
the  date  of  that  decretal  order  and  the  middle  of  the 
following  month  of  Jvltfy  she  purchased  up  seven-ninths 
of  that  residue,  t.  e.  the  one-ninth  share  of  the  four 
children  of  the  intQ3tate's  daughter,  who  had  died  in 
his  lifetime,  and  the  shares  of  all  the  seven  children  of 
the  intestate  living  at  his  death,  except  that  of  William 
Bolton^  the  original  administrator,  and  who  was  of 
course  the  party  primarily  liable  on  the  administration 
bond.  These  shares  were  all  either  assigned,  or  agreed 
to  be  assigned  to  her,  by  instruments  executed  on  va- 
rious days,  the  earliest  dated  on  the  11th  April  1832, 
and  the  last  on  the  14th  of  July  1832 ;  and  she  thus 
became  entitled  to  the  whole  residue,  except  the  ninth 
of  William  Bolton^  and  the  half  of  another  ninth  then 
vested  in  Mr.  Roberts,  the  husband  of  her  late  sister. 


One  of  the  ninth  shares  thus  purchased  by  her,  was 
that  of  Charlotte  Bolton,  a  daughter  of  the  intestate, 
and  at  that  time  his  administratrix  de  bonis  non.  She 
assigned  her  share  to  the  now  Plaintiff,  Mrs.  Howard, 
then  Charlotte  Augusta  Amelia  Bolton,  by  deed,  which 
contained  the  ordinary  powers  enabling  the  now  Plain- 
tiflF,  Mrs.  Howard,  then  Charlotte  Augusta  Amelia  Bol- 
ton, to  use  the  name  of  the  said  Charlotte  Bolton  in  any 
suit,  for  recovering  the  share  so  assigned.  The  deed 
containing  this  power  was  dated  on  the  13th  of  July 
1832,  and  in  the  following  month  of  December,  the  first 

of 
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of  the  bills  now  before  us  was  filed  in  the  name  of 
Charlotte  Bolton,  against  the  real  representatives  of 
William  Bolton  and  the  personal  representatives  of 
Leopard,  the  solvent  surety,  and  other  necessary  parties, 
seeking  to  make  them  liable  under  the  administration 
bond. 

The  ordinary  mode  of  proceeding  on  an  administra- 
tion bond  is,  first  to  obtain  the  permission  of  the  Ec- 
clesiastical Court,  that  the  bond  shall  be  attended  with. 
And  all  the  authorities  concur  in  shewing  that,  without 
this  permission,  the  temporal  courts  cannot,  or  at  all 
events  will  not,  act  on  or  recognise  the  bond  as  an 
existing  instrument. 
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When  the  Ecclesiastical  Court  has  sanctioned  the  pro- 
duction of  the  bond,  then  the  ordinary  course  is,  for  the 
creditor  or  next  of  kin,  as  the  case  may  be,  to  bring  an 
action  on  the  bond,  in  the  name  of  the  Archbishop  or 
his  representative,  against  the  obligors.  Supposing  such 
a  proceeding  to  have  been  instituted,  and  effectually 
prosecuted,  whether  by  a  creditor  or  next  of  kin,  this 
Court  will  certainly  find  the  means  of  compelling  the 
application  of  whatever  may  have  been  so  recovered  in 
a  due  course  of  administration.  This  was  done  by  Lord 
Chancellor  Hardwick,  in  the  case  of  Greenside  v.  Ben- 
son {a) . 

In  the  present  case,  the  proceeding  adopted  in  1832 
for  enforcing  the  bond  was  not  an  action  in  the  name 
of  the  representative  of  the  Archbishop,  but  a  bill  in 
this  Court,  at  the  instance  of  Charlotte  Bolton,  as  admi- 
nistratrix de  bonis  non,  and  also  as  one  of  the  next  of 
kin  of  the  intestate,  making  the  representative  of  the 
Archbishop  a  co-Defendant  with  the  representatives  of 
the  obligors  sought  to  be  charged  by  virtue  of  the  bond. 

It 

(a)  3  Atk.  248. 
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It  was  contended  for  the  Defendants^  that  this  course 
coidd  not  be  permitted  in  a  case  like  the  present,  where 
there  is  no  proof  of  collusion,  and  where  it  is  not  proved 
that  the  ^obligee  had  revised  to  permit  his  name  to  be 
used  as  Plaintiff  in  an  action  at  law.  The  Plaintiff  an- 
swered this  objection  by  saying,  that  here  the  two 
obligors  sought  to  be  charged  were  dead.  Cook,  the  sur- 
viving obligor,  being  bankrupt  and  insolvent.  This,  it 
was  contended,  would  well  warrant  a  proceeding  by  the 
obligee,  i.e.  the  representative  of  the  Archbishop,  by  way 
of  bill  in  this  Court,  seeking  to  charge  the  assets  of  the 
deceased  obligors,  instead  of  an  action  at  law :  and  it 
was  said,  further,  that  in  such  a  suit  the  administratrix 
de  bonis  nan  must  of  necessity  be  a  party,  and  that  it 
could  make  no  real  difference  whether  she  was  made  a 
Defendant  or  a  Plaintiff.  There  is  no  authority  for  such 
a  bill,  or,  at  all  events,  none  was  produced  at  the  hear- 
ing, nor  have  I  been  able  to  discover  any  in  the  books. 
But  I  will  for  the  present  assume  that  the  view  of  the 
law  thus  taken  by  the  Plaintiffs  is  correct,  and  that  the 
suit  instituted  in  December  1832  was  properly  framed, 
and  that,  if  duly  prosecuted,  the  relief  sought  by  it  might 
have  been  obtained. 


The  bill,  however,  then  filed  is  not,  it  must  be  ob- 
served, the  bill  on  which  relief  is  now  sought.  The  bill, 
the  right  to  relief  under  which  is  now  immediately  in 
question,  is  that  filed  in  October  1848.  If  that  is  to  be 
dealt  with  as  an  original  bill,  the  Plaintiff  would  clearly 
be  deprived  of  all  title  to  relief  by  lapse  of  time.  The 
proceeding  in  this  Coturt,  assuming  it  to  be  well  insti- 
tuted, can  only  be  a  substitute  for  an  action  at  law  on 
the  bond ;  and  when  the  legal  right  of  action  is  gone, 
all  right  here  is  gone  with  it.  Now,  if  an  action  had 
been  brought  in  October  1848,  against  the  representa- 
tives of  the  obligors,  they  would  clearly  have  had  a 

good 
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good  plea  in  bar,  by  Tirtiie  of  the  3  &  4  Will.  4,  c.  42, 
8.  3 ;  and  soj  if  the  FlaintifiPs  proceedings  here  are  to 
be  treated  as  commencing  in  1848^  they  must  be  con- 
sidered as  barred  by  the  same  clause  in  the  statute. 

In  order  to  get  out  of  this  difficulty^  the  biU  of  1848 
is  framed  fis  a  bill  of  revivor  or  supplement,  or  of  revivor 
and  supplement  of  and  to  the  frarmer  bill  of  1832 ;  and 
if  the  present  Plaintiffs  were  entitled  so  to  treat  it,  then 
possibly  it  might  follow  that,  as  there  was  no  statutable 
bar  in  1832,  so  neither  was  there  in  1848.  But  I  have 
come  to  the  conclusion  that  the  bill  of  1848,  at  all 
events  so  far  as  relates  to  the  statute,  cannot  be  treated 
by  the  present  Plaintiffs  either  as  a  bill  of  revivor  or 
supplement  of  or  to  the  former  bill,  but  that  it  must  be 
regarded  as  an  original  bill,  and  so  that  all  right  to 
relief  under  it  is  gone  by  lapse  of  time. 

The  grounds  on  which  I  come  to  this  conclusion  are 
shortly  as  follows : — 

The  bill  of  1832  purports  to  be  filed  by  Charlotte 
Bolton  in  two  characters:  first,  as  administratrix  de 
bonis  non  of  the  intestate,  David  Bolton ;  and  secondly, 
as  one  of  his  next  of  kin.  But  she  had  certainly  no 
right  to  sue  in  the  latter  character ;  for  she  had  several 
months  before  the  institution  of  the  suit,  sold  and 
assigned  to  the  present  Plaintiff,  Mrs.  Howard,  all  her 
interest  as  one  of  the  next  of  kin,  and  had  therefore  no 
interest  in  that  right  entitling  her  to  ask  for  relief, — at 
all  events,  no  right  to  be  sole  Plaintiff  in  a  suit  framed 
like  that  of  1832,  which  makes  no  mention  of  the  fact 
that  she  had  parted  with  all  her  right  as  next  of  kin. 
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The  bill  of  1832  must  therefore  be  treated  as  a  bill 
filed  by  her  in  her  character  of  administratrix  de  bonis 


non. 
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rum.  Now,  supposing  her  to  have  been  capable  of  insti- 
tuting the  suit  in  1832  iu  that  character,  yet  it  is 
obvious  that  her  right  so  to  proceed  depended  on  prin- 
ciples altogether  different  from  those  which  generally 
enable  persons  filling  that  character  to  sue  either  here 
or  at  law.  Where  a  bill  is  filed  by  an  administrator  or 
an  administratrix  de  bonis  non,  it  can  generally  only  be 
sustained  because  the  Plaintiff  is  asserting  a  right  which 
the  intestate,  if  living,  might  have  asserted ;  or,  at  all 
events,  a  right  which  she  possesses  by  reason  of  her  re- 
presenting the  intestate. 


In  such  a  case,  no  one  but  the  administrator  can  in 
general  sustain  the  suit;  and  the  most  obvious  prin- 
ciples of  justice  require  that  his  death  shall  not  defeat 
the  rights  of  persons  interested  in  the  suit  which  he 
has  commenced ;  and  therefore  the  proceedings  so  in- 
stituted (I  assume  that  they  were  instituted  properly, 
and  in  due  time)  may  be  continued  by  a  succeeding 
administrator  de  bonis  non,  and  the  suit  will  proceed,  as 
to  its  practical  result,  as  if  the  original  Plaintiff  was  still 
alive.  Whether  the  bill  by  which  this  is  to  be  eflected 
is  technically  to  be  described  as  a  bUl  of  revivor  or  a  bill 
of  supplement  and  revivor,  or  an  original  bill  in  nature 
of  a  bill  of  revivor,  is  a  point  on  which  I  do  not  stop  to 
inquire.  The  object  certainly  may  be  attained  by  a  bill 
properly  framed  for  the  purpose.  But  it  cannot  escape 
observation  that  Charlotte  Bolton  was  not,  by  the  bill  of 
1832,  asserting  any  right  which  could  have  been  asserted 
by  the  intestate,  nor  any  right  which  she  possessed  as 
representing  the  intestate. 

The  rights  of  creditors  and  next  of  kin  under  the 
bond  are  rights  which  they  enjoy  under  a  title  collateral 
to  that  which  they  possess  from  or  under  the  intestate. 
They  are,  in  substance  (when  the  Ecclesiastical  Court 
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kas  ordered  the  bond  to  be  attended  with)^  cestvis  que 
trusteni  of  the  money  secured  by  the  bond. 

In  any  suit  instituted  in  this  Courts  for  enforcing 
against  the  assets  of  deceased  obligors  the  payment  of 
that  money^  the  administratrix  de  bonis  non  must  pro- 
bably be  a  party ;  for  whatever  may  be  recovered  must 
be  administered  as  if  it  had  formed  part  of  the  assets 
of  the  intestate.  Perhaps^  therefore^  she  has  an  inter- 
est which  enables  her  to  be  Plaintiff  in  such  a  STiit^ 
though  I  own  I  think  that  doubtful.  I  am  not  satisfied 
that^  after  a  breach  of  the  condition  of  the  bond  by  mis- 
iq>plication  of  the  assets^  payment  by  the  sureties  to  the 
administratrix  de  bonis  non  would  of  itself  and  alone 
dischaige  their  liability.  At  all  events^  the  right  of  the 
administratrix  de  bonis  to  be  Plaintiff^  if  she  has  such 
a  right,  is  not  a  right  which  she  possesses  to  the  exclu- 
non  of  the  creditors  or  next  of  kin,  any  of  whom  may 
be  Plamtiff  or  Plaintiffs  in  such  a  suit,  as,  being  equi- 
tably entitled  to  the  money  due  on  the  bond;  supposing 
always  that  any  one  can  be  Plaintiff,  other  than  the 
obligee  or  his  representative.  The  right  to  institute 
such  a  suit  in  this  Court,  supposing  such  right  to  exist, 
must  depend  on  the  same  principles  as  those  on  which 
parties  are  permitted  to  sue  at  law,  in  the  name  of  the 
Archbishop,  namely,  that  they  are  substantially  the  ces- 
iuis  que  trusteni  of  the  bond ;  and  therefore  admitting, 
for  the  sake  of  argument,  that  description  to  be  appli- 
cable to  an  administratrix  de  bonis  non,  it  certainly  still 
more  clearly  applies  to  the  next  of  kin,  who,  on  the 
older  authorities,  seem  to  have  been  considered  bs  the 
only  parties  entitled  to  the  benefit  of  the  bond.  It  fol- 
lows, therefore,  that,  even  after  the  institution  of  the  suit 
in  December  1832,  the  present  Plaintiff,  Mrs.  Howard, 
then  under  no  disability  whatever,  might  have  filed  a  bill 
against  the  representatives  of  the  deceased  obligors, 

seeking 
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seeking  precisely  the  same  relief  as  that  which  she  is 
now  asking. 

The  pendency  of  the  suit  of  1332  would  present  no 
impediment  until  a  decree  had  been  obtained.  Nor 
was  her  position  varied  by  the  fact  of  her  marriage  with 
Mr.  Howard  in  December  1883;  for  it  appears  that  by 
articles  made  previously  to  her  marriage^  it  was  agreed 
that  all  her  personal  estate  should  be  settled  to  her 
separate  use^  so  that  she  retained  the  exclusive  in- 
terest in  whatever  might  be  recovered  by  virtue  of  the 
bond. 


Such  then  being  her  position^  having,  as  she  had  all 
along,  from  the  date  of  the  decretal  order  in  1832,  the 
same  right  to  institute  a  suit  for  enforcing,  against  the 
representatives  of  the  obligors,  their  liabilities  on  the 
bond,  which  she  had  in  1848,  can  it  make  any  difference 
that,  before  she  filed  the  present  bill,  she  clothed  herself 
with  the  character  of  administratrix  de  boms  non  ?  I 
think  not.  If  it  was  necessary,  as  probably  it  was,  that 
an  administratrix  de  bonis  non  should  be  a  party  to  the 
suit,  it  certainly  was  not  necessary  she  should  be  a 
Plaintiff;  she  might  have  been  made  a  Defendant  in  a; 
suit  instituted  by  any  creditor  or  next  of  kin.  In  the 
ordinary  case  of  a  bill  by  one  administratrix,  the  right 
of  a  succeeding  administratrix  to  prosecute  the  suit  by 
bill  of  revivor,  is  or  may  be  essential  to  the  ends  of 
justice,  but  no  such  necessity  exists  in  a  case  like  the 
present ;  where,  even  if  she  can  maintain  the  suit  at  all,^ 
she  does  so,  not  by  reason  of  a  title  peculiar  to  herself^ 
but  of  a  right  which  she  possesses  concurrently  with  the 
creditors  and  next  of  kin,  whose  right  to  sue  is  at  least 
as  clear  as  hers. 


The  relief  which  the  Plaintiffs  now  ask  is  the  same 

which 
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which  they  might  have  obtained  if  they  had^  during  the 
life  of  Charlotte  Bolton,  afterwards  Charlotte  Romanel, 
and  before  the  right  of  action  on  the  bond  was  gone, 
filed  a  bill  making  Mr.  and  Mrs.  Romanel  Defendants, 
and  asking  precisely  what  they  now  ask.  The  right  to 
file  such  a  bill  having  ceased  by  lapse  of  time  long  before 
the  bill  of  1848  was  filed,  could  not  in  my  opinion  be 
reviyed  by  the  circumstance  that  Mrs.  Howard  had  in 
1848  clothed  herself  with  a  new  character,  not  essential 
to  enable  her  to  file  a  bill. 
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On  the  short  ground,  therefore,  that  the  bill  of  1848 
cannot  be  connected  with  that  of  1832,  but  must  be 
treated  as  a  bill  seeking  original  relief,  I  concur  with 
my  learned  Brother  in  thinking  that  both  bills  were 
properly  dismissed  with  costs  by  the  Master  of  the  Bolls ; 
and  I  further  think  that  this  appeal  ought  not  to  have 
been  made,  and  so  that  it  must  be  dismissed  with  costs. 
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^^,^22.^^'  TURNER  V.  TURNER. 

Marchl9,20.  T^HIS  was  an  appeal  from  an  order  of  the  Master  of 

Before  The  ^^^  Rolls,  acceding  to  a  motion  on  the  part  of  the 

LoBDs  Jus-  Plaintiff,  to  take  off  the  file  a  petition  of  rehearing,  pre- 

sented  by  Mary  the  wife  of  William  S,  Mery weather. 
At  the  near-        ,  X,-.^/.-! 

ing  of  a  suit     who  were  two  of  the  Defendants. 

to  establish  a 

will,  an  issue 

was  directed        The  bill  was  filed  on  the  3rd  of  October  1829,  by  the 

stance  of"  the  ^f'*^*  children  of  the  Petitioner  Mrs.  Mery  weather,  seek- 
heiressatlaw,  ing  to  establish  the  will  of  their  grandfather,  Mr.  WU- 
married  wo-     ^*^*^  Turner y  whose  heiress  at  law  and  customary  heiress 

^^-  ^^^'^  Mrs.  Meryweather  was.  By  the  will  freehold  and  copy- 
any  bTiai  sne 

and  her  hus-    hold  estates  were  devised  upon  certain  trusts  under  which 

^^tf^'        the  infant  Plaintiffs  were  interested, 
sentea  a  pe- 
tition, stating 

urgent  re-  Mrs.  Meryweather  and  her  husband  joined  in  their 

quest  of  their  answer,  and  thereby  admitted  the  due  execution  of  the 
were  devi-  ^^«  They  had  received  a  legacy  of  500/.,  bequeathed  by 
w*^  *^®^  .     the  will  to  Mrs.  Meryweather,  and  presented  a  petition 

with£aw  all  in 

opposition  to 

the  will,  upon  bein^  allowed  their  costs,  and  praying  that  the  order  directing  the 
issue  might  be  disdiarged  upon  these  terms.  Upon  this  petition,  an  order  was 
made  according  to  the  prayer,  and  purporting  to  be  made  upon  the  consent  of  the 
married  woman  bv  her  counsel.  Subsequently  a  private  Act  of  ParUament 
was  obtained  authorizing  leases  to  be  made  of  the  devised  estates.  The 
married  woman  was  one  of  the  petitioners  for  the  Act,  and  was  excepted  from 
the  saving  clause,  and  the  Act  recited  the  will,  and  proceeded  upon  the  as- 
sumption of  its  validity.  Some  years  afterwards  the  married  woman  pre- 
sented a  petition  to  rehear  the  cause.  This  petition  was  entitled  in  the  cause 
and  in  the  matter  of  the  private  Act.  It  stated  the  subsequent  transactions, 
but  not  the  provisions  of  the  Act. 

Held,  that  the  preceding  transactions  did  not  constitute  grounds  for  taking 
the  petition  off  the  file,  and  that  such  grounds  were  not  afforded  by  the  in- 
troduction into  the  petition  of  statements  as  to  the  matters  occurring  since  the 
hearing,  or  by  the  petition  being  entitled  in  the  matter  of  the  Act,  or  by  the 
omission  to  set  out  in  it  the  Act  itself,  especially  upon  appeal,  when  these 
objections  of  form  had  not  been  insisted  upon  in  the  Cfourt  below. 

Held  also,  upon  the  rehearing,  that  the  order  discharging  the  direction  for 
an  issue  was  not  binding  upon  t£e  wife,  but  was  upon  the  husband. 

SemhU,  per  Lord  Crantoorth,  that  if  at  the  hearing  a  married  heiress  at  law 
does  not  ask  for  an  issue,  she  is  bound  by  the  decree. 
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in  the  cause  for  payment   to  them  of  an  annuity  of 
500/.  per  annum^  also  given  to  her  by  the  will. 

On  the  25  th  of  January  1832^  the  cause  came  on  for 
hearings  when  upon  the  application  of  Mrs.  Merytoeather, 
an  issue  devisavit  vel  turn  was  directed^  the  adult  Plain- 
tiffs being  directed  to  be  Plaintiffs  at  law. 

On  the  27th  of  November  1832^  an  order  was  made 
substituting  the  trustees  of  the  will  as  Plaintiffs  in  the 
issue.  From  this  order  of  substitution  Mr.  and  Mrs. 
Menpoeaiher  had  unsuccessfully  appealed. 

On  the  5th  of  February  1833^  no  trial  of  the  issue 
having  taken  place^  Mr.  and  Mrs.  Meryweather  pre- 
sented a  petition  in  the  cause  to  have  the  order  for  it 
discharged.  This  petition  contained  the  following  alle- 
gations : — 

That  the  testator  was^  at  the  time  of  the  execution  of 
his  will  and  codicil^  under  the  influence  of  persons  hostile 
to  Mr.  and  Mrs.  Meryweather,  who^  taking  advantage  of 
his  impaired  state  of  mind^  compelled  him  to  make  such 
will  and  codicil.  That  the  Petitioners  had  been  guided 
throughout  the  before-mentioned  proceedings  in  opposing 
the  said  will  and  codicil^  from  a  deep  sense  of  injury^  and 
from  the  conviction  of  the  necessity  for  them  to  clear 
their  characters  from  the  imputations  conveyed  by  the 
will  and  codicil^  more  particularly  as  the  said  testator  had 
therein  directed  that  the  guardianship  of  the  Petitioner's 
children  should  be  removed  from  them ;  that  the  Peti- 
tioner's said  children  had  always  lived  with  them  on  terms 
of  the  greatest  affection.  That  the  testator  had  directed 
the  payment  of  the  said  annuity  of  500/.  to  Mrs.  Mery- 
weather,  in  a  way  degrading  to  the  feelings  of  herself  and 
her   husband;    but  that  the  Petitioners  had,   at  the 

urgent 
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to^cotit  request  of  the  three  adult  children  who  were 
Plaintiffs^  consented  and  i^reed  to  withdraw  all  further 
opposition  to  the  will^  the  adult  children  being  willing 
and  desirous  that  the  expenses  incurred  up  to  that  time 
by  the  Petitioners  in  preparing  for  the  trial,  should  be 
allowed  to  the  Petitioners  as  costs  in  the  cause.  The 
prayer  was,  that  the  order  of  the  25th  of  January  1832, 
directing  the  issue,  and  that  of  the  27th  of  November 
1882,  substituting  the  trustees  as  Plaintiffs,  might  be  dis- 
charged ;  and  that  the  costs  of  and  relating  to  the  issue, 
and  of  the  said  application  and  consequent  thereupon, 
might  be  costs  in  the  cause  as  between  solicitor  and  client, 
the  Petitioners  thereby  undertaking  to  admit  the  validity 
of  the  will  and  codicil  of  the  said  testator,  and  submit- 
ting to  have  the  trusts  thereof  performed  and  carried  into 
effect  under  the  direction  of  the  Court. 


This  petition  came  on  for  hearing,  together  with  the 
cause,  upon  further  directions,  on  the  14th  of  February 
1833,  when  a  decree  was  made  in  the  cause  and  on  the 
petition,  which  after  stating  that  the  Defendant  Mary 
Anne  Meryweather  the  heiress-at-law,  and  customary 
heiress  of  the  said  testator,  by  counsel  consented  that  the 
orders  of  the  25th  day  of  January,  and  the  27th  day  of 
Nofjember  1832,  should  be  discharged,  ordered  those  orders 
to  be  discharged  accordingly.  It  further  declared,  that 
the  will  and  codicil  were  well  proved,  and  it  ordered  that 
they  should  be  established,  and  the  trusts  thereof  be  per- 
formed and  carried  into  execution.  The  costs  were  di- 
rected to  be  taxed,  and  to  be  paid  in  the  manner  as 
dought  by  the  petition. 


In  1845,  a  petition  was  presented  to  Parliament  for  a 
private  Act  authorising  building  leases  to  be  made  of 
part  of  the  land  devised,  and  was  signed  by  (among 
others)  Mr.  and  Mrs.  Merytpeather.    An  Act  for  that 

purpose 
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parpoee  {Muited  aooordingly,  and  the  rights  of  Mrs.  Mery* 
weather  and  her  heirs  were  excluded  from  the  saving 
clause. 

On  the  13th  of  January  1351^  Mrs.  Meryweather  ob- 
tained upon  motion  before  the  late  Master  of  the  BoUs^ 
an  order  giving  her  leave  to  present  by  her  next  friend 
a  petition  of  rehearing  of  the  decree  of  the  14th  of  Feb- 
ruary 1833^  and  afterwards  presented  a  petition  of  re- 
hearings  intituled  in  the  matter  of  the  private  Act  as 
well  as  in  the  cause^  but  not  stating  the  Act  in  the 
body  of  the  petition. 

• 

On  the  29th  of  May  1833,  the  trustees  moved  before 
the  present  Master  of  the  Bolls,  to  discharge  the  order 
of  the  I3th  of  January  1851,  and  that  the  petition  of 
rehearing  might  be  taken  off  the  file.  His  Honor 
thereupon  ordered  that  the  petition  should  be  taken  off 
the  file.  From  that  order  Mrs.  Meryweather  now  moved^ 
by  way  of  appeal. 
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On  this  day  the  motion  was  placed  in  the  paper,  but   Beeember  10. 
the  Appellant  did  not  appear  in  person  or  by  counsel. 

Mr.  Rolt  appeared  for  some  of  the  Respondents. 

Their  Lordships,  after  consulting  the  Registrar,  said, 
that  in  the  case  of  an  appeal  motion,  it  was  not  now  the 
practice  to  require  an  affidavit  of  service  in  case  of  the 
non-appearance  of  the  Appellant,  but  that  the  course  was 
to  treat  the  application  as  an  abandoned  motion,  and  not 
to  strike  it  out  or  place  it  at  the  bottom  of  the  p&per. 
There  was  no  ancient  practice  applicable  to  such  a  case, 
the  practice  of  placing  motions  in  the  paper  being  of 
modem  date. 


Afterwards  the  absence  of  counsel  having  been  ac- 

coimted 
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1852.        counted  for  by  severe  and  sudden  illness,  the  motion 
TuBVBs       ^^  again  ordered  to  be  placed  in  the  paper. 


V. 
TUBKEB. 

Ihc.  19,  20, 
22. 


Mr.  Bethell  and  Mr.  Vtlliers  for  the  Appellant. 

Mr.  Roundell  Palmer,  Mr.  Wright,  and  Mr.  Hardy  for 
the  trustees. 

A  decree  made  by  consent  cannot  be  made  the  sub- 
ject of  a  petition  of  rehearing  on  the  application  of  a 
party  to  the  consent.  Nor  is  the  consent  in  such  a  case 
of  a  married  woman,  if  taken  by  the  Court,  in  a  different 
position  from  any  other  consent.  Consents  on  behalf 
of  infants  have  been  held  to  be  binding,  Wall  y. 
Buahby  [a),  Burke  v.  Crosbie  {b) .  This  petition  is  also 
irregular  in  point  of  form.  It  ought  not  to  have  been 
intituled  in  the  matter  of  the  Act  of  Parliament  au- 
thorizing the  granting  of  the  leases,  and  it  should  have 
stated  that  Act  in  the  body  of  the  petition.  The  pass- 
ing of  the  Act  was  a  matter  occurring  subsequently 
to  the  order  and  ought  to  have  been  brought  to  the  at- 
tention of  the  Court.     Wood  v.  Griffith  (c). 


[The  Lord  Justice  Knight  Bruce. — Did  you  take 
these  points  before  the  Master  of  the  RoUs  ?] 

No.  The  case  was  there  argued  entirely  on  the 
merits.  Suppose  the  wife  had  never  disputed  the  will 
— had  never  asked  for  an  issue — would  it  not  have  been 
of  course  to  establish  the  will?  Is  not  this  the  same 
thing?  She  never  asked  for  an  issue  except  by  her  hus- 
band.    In  the  same  manher  she  waived  it. 

[The 


(a)  1  Bro.  C.  C.  487 ;  and 
see  Tillotson  v.  Seargrave,  3 
Mood.  494;   Levy  v.  Levy,  3 


Mood.  245. 

(6)  IB.i^B.  502. 
(o)  19  Ves.  550. 
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[The  Lord  Justice  Knight  Bruce. — Can  such  a 
question  be  decided  upon  an  application  to  take  the 
petition  off  the  file  ?] 

Independently  of  these  objections  the  petition  seeks 
to  affect  the  rights  arising  under  the  Act  of  Parliament^ 
for  which  Mrs.  Merytoeather  was  one  of  the  Petitioners, 
and  which  confirms  the  will  and  binds  Mrs.  Mery- 
weather  by  excluding  her  firom  the  saving  clause.  If  a 
party  seeking  a  rehearing  has  done  anything  since  the 
original  hearing,  affecting  his  right  to  question  the 
decree,  that  circumstance  must  be  brought  before  the 
Court  to  enable  the  Court  to  decide  as  to  the  effect  of  it. 
WoodY.  GHffith{a). 

\The  Lord  Justice  Lord  Cranworth. — But  can  a 
married  woman  do  any  such  act?] 

Yes ;  she  may  be  party  to  an  Act  of  Parliament  which 
will  bind  her.  The  17th  section  of  this  Act  provides  for 
the  enfranchisement  of  copyholds,  and  the  latter  part  of 
that  section  renders  it  clear  that  the  copyholds  must  go 
according  to  the  will.  The  proper  application  in  such  a 
case  is  to  have  the  petition  taken  off  the  file.  Cun- 
nkgham  v.  Cunningham  (i),  Gwynne  v.  Edwards  (c),  Do- 
venport  v.  Stafford  (d),  Har grave  v.  Har grave  {e). 

Mr.  Rolt  and  Mr.  J,  F.  Prior,  for  other  Respondents* 
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What  a  Court  has  decided  can  alone  be  the  subject  of 
appeal.     Anything  else  that  is  found  in  a  decree  is  not 

capable 
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[h]  AmbL  89. 
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capable  of  being  reheard.  Whether  a  married  woman 
has  waived  an  issue  or  declined  to  ask  for  it  is  the  same 
things  and  is  not  a  matter  for  a  rehearing.  If  she 
could  show  that  by  fraud  she  had  been  induced  to  exer- 
cise her  option  prejudicially,  that  would  be  the  subject  of 
a  different  proceeding,  but  not  of  a  petition  of  rehearing. 
The  circumstance  of  the  petitioner  being  a  married 
woman  is  not  sufficient  ground  for  a  rehearing ;  for  if 
she  is  not  bound  by  her  husband  having  declined  an 
issue,  she  would  not  be  bound  by  the  result.  Suppose  the 
issue  had  been  tried,  and  her  husband  omitted  to  adduce 
evidence,  could  it  be  said  that  she  was  entitled  to  have 
a  fresh  issue  directed  ?  A  married  woman  is,  as  long  as 
she  elects  to  be  defended  by  her  husband,  as  much  bound 
by  the  proceedings  in  a  cause  as  if  she  had  defended 
separately  by  a  next  friend. 


[The  Lord  Justice  Knight  Bruce. — We  only  desire 
to  hear  a  reply  upon  the  questions — of  the  title  of  the 
petition, — whether  it  does  not  state  too  little  or  too 
much, — and  of  costs.] 

Mr.  Bethell  in  reply. 


As  to  the  title  of  the  petition,  mere  superfluity  of  title 
will  not  prejudice  the  right  to  relief.  As  to  the  petition 
stating  too  little,  with  reference  to  the  authority  of 
Wood  V.  Griffith  (a),  all  that  was  said  in  that  case  upon 
this  subject  was  the  following  observation : — "  As  to  the 
effect  of  the  order  by  consent,  very  grave  reasons  are  re- 
quired to  induce  the  Court  to  refuse  the  benefit  of  an 
appeal.  It  is  difficult  to  say  that  such  an  order  made  it 
impossible  for  the  Defendant  to  appeal,  but  he  ought  to 

have 
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have  inserted  the  order  ia  the  petition/^  It  is  nowhere 
laid  down  that  the  omission  to  insert  the  order  in  the 
petition  was  the  ground  for  taking  it  off  the  file.  Lord 
Eldon  expressly  states  the  ground  on  which  this  was 
done,  and  which  was  that  the  petition  proceeded  upon  a 
case  different  from  that  on  which  the  decree  was  fomided, 
and  introduced  circumstances  not  before  the  Court  at 
the  time  of  making  the  decree.  The  petition  there  intro- 
duced matter  which  was  not  upon  the  record,  and  stated 
a  long  series  of  fitcts  which  were  not  in  eiddence,  and 
were  wholly  independent  of  the  proceedings  in  the  cause. 


1852. 


[7%e  Lord  Justice  Kniqht  Bbuce. — ^A  question  oo- 
corred  to  me,  whether  the  direction  for  an  issue  could 
have  been  properly  discharged  without  a  petition  of  re- 
hearing. But  Mr.  Monro  thinks,  that  although  an 
order  directing  an  issue  is  in  some  senses  a  decree,  yet 
in  others  it  is  merely  an  order,  and  may  be  discharged 
without  a  rehearing.] 

With  regard  to  the  objection  made  on  account  of  Mrs. 
Meryweather  having  joined  in  the  petition  for  the  Act  of 
Parliament,  that  Act  is  a  mere  private  assurance,  and  the 
recitals  do  not  bind  beyond  the  enacting  part. 


The  LoBD  Justice  Knioht  Bruce. 

The  petition  for  rehearing  is  wrongly  entitled,  and  it 
would  probably  have  been  necessary  or  right  if  the  ob- 
jection had  been  taken  at  the  Bolls  to  amend  the  peti- 
tion ;  but  the  objection  was  not  taken  at  the  Bolls,  and 
the  case  having  been  argued  there  on  wholly  distinct 
grounds,  the  objection  may  fairly  be  considered  as  having 
been  waived.  If  it  could  not,  we  are  not  bound  to  give 
effect  to  it,  as  the  Petitioner  offers  the  Bespondents  the 
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option  of  having  the  part  objected  to  struck  out.  The 
question  then  might  have  arisen^  whether  too  much  was 
not  stated  upon  the  petition.  That  pointy  however,  was 
also  not  taken  at  the  Bolls,  and,  if  it  had  been,  we 
do  not  think  that  the  principles  upon  which  Wood  v. 
Griffith  was  decided  apply  to  the  present  case.  We 
think  that  so  much  of  the  petition  as  may  be  deemed 
superfluous  may  be  properly  regarded  upon  the  ques- 
tion of  costs  if  the  Court  shall  be  asked  to  advert  to 
it  at  the  proper  time. 


Then  the  question  arises,  whether  the  petition  states 
too  little.  That  point  was  taken  at  the  Rolls,  but  it 
appears  to  me  that,  considering  that  the  title  of  the  Act 
of  Parliament  was  introduced,  which  gave  notice  of  it 
to  the  Court  and  to  the  parties,  nothing  was  substantiaUy 
kept  back  which  ought  to  have  been  stated. 

These  difficulties  being  out  of  the  way,  then  comes 
the  question  whether  the  lady  is  entitled  to  have  the 
materials  upon  which  the  decretal  order  of  1833  was  made 
reheard,  so  far  as  she  seeks  to  have  them  reheard. 


It  arises  in  this  way.  A  bill  was  filed,  among  other 
purposes,  to  establish  a  will,  devising  freehold  lands, 
against  the  heiress  at  law,  who  was  a  married  woman. 
It  came  on  for  hearing,  and  then  the  only  decree  made, 
if  it  was  a  decree,  was  to  direct  an  issue.  An  order  was 
subsequently  made,  upon  the  application  of  the  trustees 
of  the  will,  that  they  should  be  made  parties  to  the 
issue,  as,  I  understand,  together  with  or  in  the  place  of 
some  children  of  the  lady,  who  were  parties.  Before  the 
trial,  a  petition  was  presented  by  the  husband  of  the 
lady,  in  the  names  of  himself  and  his  wife,  which  is  in 

some 
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some  respects  very  remarkable^  for,  after  stating  the  pro- 
ceedings, it  states. 

[His  Lordship  read  the  statement  from  the  petition, 
which  is  set  ont,  mipray  p.  29.] 

This  amounts  to  an  allegation  of  a  pecuniary  bargain. 
The  petition  does  not  state  the  oonidction,  either  of  the 
husband  or  of  the  wife,  that  the  will  was  a  good  one ; 
it  states  that  they  had  been  induced  to  abandon  their 
opposition  to  a  bad  will  at  the  request  of  the  children, 
and  for  a  pecuniary  consideration,  namely,  the  pay- 
ment of  certain  costs,  which  would  be  a  benefit  to  the 
husband  only,  and  not  to  the  wife.  This  was,  in  effect, 
a  money  payment  to  him.  That  petition  came  on  with 
the  cause,  and  thereupon  a  decree  or  decretal  ordar 
was  made,  in  conformity  with  the  appUcation,  providing 
that  the  costs  should  be  paid  accordingly, — ^that  is, 
that  the  bargain  should  be  carried  into  effect.  If  this 
was  not  a  sale  of  the  wife's  right  for  the  husband's 
benefit,  I  do  not  know  what  is. 


1852. 


The  decree  recites  that  the  wife  consents  by  her 
counsel.  It  may  be  said  that  the  consent  of  a  married 
woman  by  her  counsel,  distinct  from  her  husband,  she 
having  defended  the  suit  with  him  and  by  him,  and 
not  separately,  is  sheer  nonsense — and  perhaps  it  is. 
Perhaps  it  is  utterly  without  meaning;  but  if  it  has  any 
meaning,  it  is  wrong,  because  she  could  not  so  consent, 
according  to  the  law  of  the  country.  Whether  these 
words  however  are  mere  nonsense  or  not,  they  ought  to 
be  struck  out  of  the  order.  They  were  inserted  in  it,  I 
am  convinced,  without  the  knowledge  of  the  learned 
Judge  whose  order  it  purports  to  be,  his  attention  not 
having  been   called  to  them.     Nor  is  this  the  first 
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instance^  in  my  experience^  in  which  parties  have  drawn 
down  mischief  on  themselves  by  altering  an  order  accord- 
ing to  their  own  fashion  and  views,  without  the  know- 
ledge of  the  Court. 


But  assuming  that  these  words  do  not  prejudice  the 
order,  notwithstanding  that  they  seem  to  form  a  ground 
on  which  it  purports  to  be  made,  the  case  still  is  this, 
that  the  husband  abandons  the  right  to  have  an  issue  to 
try  the  validity  of  the  will,  as  to  freehold  estates  in  fee 
simple,  of  his  wife^s  ancestor.  It  has  been  said  that  the 
husband  is  dominus  litis ;  that  he  has  the  entire  conduct 
of  the  cause,  and  that  the  wife  is  bound  effectually  and 
for  ever  by  what  the  husband  does  in  it.  That  un- 
doubtedly is  a  most  serious  view  of  the  case,  consider- 
ing the  guards  with  which  the  kw  of  this  country  in 
general  surrounds  a  married  woman  as  to  her  real  estate. 
It  is  not,  however,  for  me  to  deny  that  there  may  be 
cases  in  which  the  husband  may  conduct  a  cause  so  as 
to  bind  the  rights  of  his  wife  as  to  her  real  estate. 
There  may  be  such  cases ;  but  is  this  one  ?  It  is  not 
one  in  which  the  husband  has  said,  "I  conduct  this 
cause  for  myself;  I  feel  that  I  have  no  defence,  and 
I  give  it  up.'^  He  says  :  *'  There  is  no  will  at  all ;  my 
children,  or  some  of  them,  wish  me  to  give  up  the  suit. 
I  am  offered  certain  money  terms  for  the  purpose,  and 
therefore  I  give  it  up.'^  What  is  that  more  or  less  than 
a  sale  ?  It  is  so  in  other  words ;  substantially  I  do  not 
observe  a  difference. 


But  whatever  may  be  the  force  or  value  of  these  con- 
siderations, is  this  a  point  to  be  decided,  not  on  a  re- 
hearing,  not  in  the  ordinary  way  in  which  important 
questions  are  decided  by  the  Court,  but  upon  an  appli- 
cation to  prevent  a  petition  of  rehearing  from  being 
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heard — to  dose   the  doors  of  the  Court  against  the        1852. 
wife  ?     There  may  be  cases  in  which  it  is  right  to  do  so.      Tf"^^^ 
There  have  been  cases  in  which  Judges  of  the  highest      _    v, 
authority  have  directed  petitions  of  rehearing  to  be 
taken  off  the  file.     But  th^  disputed  point  ought  to  be 
Tcry  clear  for  that  purpose,  and  not,  as  I  think,  with 
great  deference,   one  of  this  description,  upon  which 
there  is  so  much  room  for  argument. 

Without,  therefore,  giving  any  opinion  whether  the 
issue  will,  if  directed,  probably  succeed,  or  whether  an 
issue  will  be  directed  at  all — whether  there  is  any  foim- 
dation,  or  a  total  absence  of  foundation  for  the  petition 
of  rehearing — my  impression  is,  that  everything  that  is 
to  be  said  against  it  ought  to  be  said  when  it  shall  come 
on,  either  upon  the  materials  existing  in  the  cause,  and 
the  petition  of  rehearing  alone,  or  upon  that  proceeding, 
coupled  with  such  other  proceeding,  if  any,  as  those 
opposed  to  it  may  think  fit  to  institute.  The  Master  of 
the  Rolls,  by  stopping  the  controversy  in  liminey  has  very 
possibly  done  substantially  the  best  thing  in  the  world 
for  all  parties  concerned;  still  I  am  of  opinion,  with 
deference  to  him,  that  the  matter  had  better  be  dis- 
cussed at  a  later  stage,  and  that  the  petition  of  rehearing 
may  be  restored  to  the  file. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.  I  give  no  opinion  as  to 
what  will  be  the  result  of  the  rehearing  of  the  petition, 
either  with  reference  to  the  particular  facts  of  this  case, 
or  the  general  question  as  to  how  far  the  husband,  con- 
ducting his  wife^s  defence,  has  by  his  act  bound  her 
inheritance,  which  is  a  very  important  question,  aud 
upon  which,  I  repeat,  I  express  no  opinion  at  all.  What 
his  Honor,  the  Master  of  the  Rolls,  seems  to  me  to  have 

done. 


40 


CASES  IN  CHANCERY. 


1852. 

TUBHEB 

V, 
TUBNBB. 


done^  and  I  think,  with  all  respect  for  him,  erroneously 
done,  is,  that  he  considered  this  as  a  point  to  be  dis- 
cussed on  the  preliminary  question,  whether  the  parties 
should  be  allowed  to  rehear  or  not.  The  authorities 
which,  it  would  seem,  his  Honor  mainly  relied  upon, 
were  two  or  three  cases  before  Lord  Langdale,  which,  I 
think,  proceeded  on  totally  diflFlerent  principles.  I  allude 
particularly  to  Davenport  v.  Stafford  {a),  Har grave  v. 
Har grave  (i),  and  Gwynne  v.  Edwards  (c),  all  which 
cases  proceeded  on  this  ground: — "Assume,''  it  was 
said,  "  that  the  rehearing  is  a  matter  of  right  upon  the 
certificate  of  counsel,  or  so  much  a  matter  of  right  that, 
primd  fade,  the  right  is  admitted,  yet  a  party  after  a 
decree  may  so  conduct  himself,  that  this  Court  will  say^ 
'  It  is  inequitable  to  let  you  present  a  petition  of  re- 
hearing at  aU/  "  For  instance,  suppose  a  decree  were 
made  that  gave  benefit  to  each  party,  and  that,  after 
that  decree  was  made,  one  of  those  parties.  A.,  says  to  B., 
the  other  party,  "  Let  me  have  no  more  disputes  about 
it ;  I  will  execute  a  release  to  you  of  all  claims  whatso- 
ever.'' Suppose  this  to  have  been  done  for  valuable  con- 
sideration. K  afterwards  the  party  who  had  given  that 
release  were  to  ask  to  have  the  matters  reheard,  the 
principles  on  which  Lord  Langdale  proceeded  would 
apply.  I  have  put  the  case  of  a  party  by  a  release  or  by 
contract,  which  would  be  the  same  thing,  actually  de- 
barring himself.  Lord  Langdale  extends  that  doctrine 
somewhat  ftirther,  but  not  further  than  principle  requires 
and  renders  just.  His  Lordship  in  effect  said :  "  If,  by 
your  conduct,  you  have  so  dealt  that  the  parties  might 
infer  that  you  never  meant  to  question  that  decree,  you 
shall  not  afterwards  be  allowed  to  have  it  reheard." 
That  was  the  principle  on  which  his  Lordship  went  in 
these  cases :  Davenport  v.  Stafford  (a),  Hargrove  y.  Har^ 
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grave  (a),  and  Gwynne  v.  Edwards  (i),  the  last  of  which 
was  the  case  of  a  creditor  seeking  to  put  himself  in  the 
place  of  the  plaintiff^  that  plaintiff  havings  in  the  opinion 
of  the  Judge,  precluded  himself  from  haying  a  rehearing 
of  the  case. 


1852. 


Now,  suppose  that  doctrine  to  be  most  correct — that 
a  party  may,  by  contract  or  by  his  conduct,  prevent 
himself  from  having  a  right  to  rehear — how  does  that 
apply  to  the  case  of  a  married  woman,  who  cannot  con- 
tract, and  therefore  cannot  so  act  as  that  her  conduct 
shall  amount  or  be  equivalent  to  a  contract  ?  Is  she  to 
be  dealt  with  as  if  she  had  contracted  ?  As  it  is  im- 
possible for  a  married  woman  by  contract  to  prevent 
herself  firom  having  the  right  to  have  her  cause  reheard, 
80,  neither  can  she  do  so  by  her  conduct.  It  appears  to 
me  that  this  distinction  was  not  sufficiently  adverted  to 
by  his  Honor  in  dealing  with  this  case.  From  the  very 
short  note  handed  up,  it  appears  that  his  Honor  reUed 
upon  the  cases  which  I  have  referred  to,  and  upon  the 
knowledge  that  must  have  been  in  the  mind  of  Mrs. 
Meryweather  as  to  what  had  been  done.  But  assume 
her  knowledge  to  have  been  as  perfect  as  possible — 
assume  that  she  had  a  copy  of  the  decree,  and  had  re- 
leased all  further  demands — still  such  a  release  would 
have  been  an  act  perfectly  inoperative;  and  I  do  not 
think  her  conduct  could  put  her  in  a  different  situation. 
It  appears  to  me  that  the  cases  relied  upon  did  not 
decide  the  question,  and  that  Mrs.  Meryweather  is  en- 
titled to  a  rehearing. 


Two  or  three  other  points  have  been  made :  one  is, 
that  the  petition  is  wrongly  entitled.  That  was  a  point 
not  taken  at  the  Rolls.     K  it  had  been,  leave  to  amend 
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1852.       would  have  been  probably  given.     Another  is,  that  the 
m^^^J^      prayer  is  insufficient.     That,  however,  is  open  to  the 
V.  same  answer  as  the  other.     The  remaining  objection 

was,  that  the  petitioners  had  acquiesced,  by  what  took 
place  with  respect  to  the  leasing  act.     Wood  v.  Grif- 
fith (a)  was  also  relied  upon.    But  I  think  that  that  case 
does  not  apply.     There  the  decree  was,  that  the  defend- 
ant should  join  in  giving  an  authority  for  a  sale.     After 
the  decree  the  defendant  consented  to  an  order  that  the 
Master  should  settle  the  particulars  of  sale ;  and  Lord 
Eldon  considered  that,  in  presenting  a  petition  of  re- 
hearing, the  Petitioner  must  state  enough  to  enable  the 
Court  to  know  in  what  position  the  case  will  be  upon 
the  rehearing ;  and  his  Lordship  would  not  say  that  it 
might  not  be  material  to  know  that  the  applicant  had 
consented  to  conditions  of  sale;  and  the  petition  was 
ordered  to  be  taken  off  the  file  without  prejudice  to  pre- 
senting another  petition  of  rehearing  in  a  more  regular 
form.     But  how  does  that  case  apply  to  the  present  ? 
Why  was  it  material  to  state  the  circumstance  of  the 
order  being  made  to  settle  the  particulars  of  sale  ?     Be- 
cause if  the  decree  had  had  to  be  varied  upon  the  rehear- 
ing, the  Court  would  have  had  to  consider  what  was  to 
be  done.     What  is  complained  of  here  is,  that  the  Act 
of  Parliament  is  not  stated.     But  no  one  questions  what 
has  been  done  under  the  Act  of  Parliament.     All  admit 
that  what  has  been  done  under  the  Act  must  remain.    It 
would  be  in  vain  to  dispute  that ;  therefore  that  ground 
also  fails,  and  the  B/Cspondents  are  driven  back  to  the 
merits  of  this  petition,  which  are  entirely  on  the  side  of 
those  who  seek  the  rehearing. 

I  do  not  say  what  will  be  the  result.     It  may  be  that 
the  consent  of  the  wife  was  unnecessary  to  the  validity 

of 
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of  the  order^  in  which  case  the  words  expressing  such 

consent  will  be  struck  out  of  the  decree.     The  order  of 

the  Master  of  the  Rolls  will  be  varied,  and  all  costs  must  v, 

be  reserved  until  after  the  rehearing,  or  till  further 

order. 


TUBNEB. 


Their  Lordships  intimated  that  to  save  expense  they 
were  willing  themselves  to  hear  the  petition  of  re- 
hearing, if  all  parties  desired  it. 

On  these  days  the  petition  of  rehearing  came  on  to  be  March  19, 20. 
argued. 

Mr.  Bethell  and  Mr.  VUliers,  in  support  of  the  peti- 
tion. 

Mr.  Roundell  Palmer,  Mr.  Wright,  and  Mr.  Hardy, 
for  the  trustees. 

Mr.  Rolt  and  Mr.  /.  V.  Prior  for  other  Respondents. 

The  LoED  Justice  Knight  Bruce. 

This  case  comes  before  the  Court  under  extraordinary 
circumstances.  It  is  not  necessary  to  say  whether,  when 
there  is  an  adjudication  of  the  validity  of  a  will  of  free- 
hold estate  after  or  without  a  trial  at  law,  in  a  case  in 
which  the  heir-at-law  is  a  married  woman,  that  adju- 
dication can  be  questioned,  on  the  ground  that  she  was 
a  married  woman  at  the  time,  by  her  heir  or  by  herself, 
after  the  coverture  shall  have  determined.  Cases  of  that 
description  we  desire  to  leave  totally  untouched,  con- 
sidering that  this  is  not  one  of  them.  Subject  to  any 
observations  which  those  opposing  the  present  application 
are  desirous  of  making,  we  consider  at  present  that  this 
is  a  case  in  which  there  has  not  been  substantially  an 
adjudication  upon  the  will,  inasmuch  as  the  husband 

retired 
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retired  from  that  question  when  he  had  chai^  of  Hi 
wife^s  interest.  He,  for  himself  and  his  wife,  retired  nc 
on  the  ground  that  the  will  was  good — ^not  on  the  groan 
that  if  the  contest  proceeded  the  result  would  be  favoiu 
able  to  the  will,  but  on  the  ground  that  though  the  wi 
was  a  bad  one,  there  were  reasons  and  inducemenl 
which  led  him,  the  husband,  having  the  conduct  of  th 
cause,  to  think  it  was  better  that  the  will,  though  a  bai 
will,  should  be  established. 


And  we  are  at  present  disposed  to  think,  subject  tc 
what  we  may  hear,  that  it  ought  to  be  left  open  to  the 
wife  or  her  heirs  hereafter  to  make  what  she  or  they 
can  of  that  point ;  but  that,  during  the  life  of  the  hus- 
band, the  estate  is  effectually  bound,  so  that,  during  his 
life,  he  being,  if  the  will  is  bad,  tenant  by  the  courtesyj 
there  cannot  be  a  trial.  Subject,  therefore,  to  dealing 
with  this  case  more  imfavourably  to  those  who  support 
the  application,  after  hearing  those  who  oppose  it, — ^i 
they  shall  desire  to  be  heard, — what  we  at  present  pro- 
pose to  do  is  to  vary  the  decree  or  order  of  the  14th  o 
February  1833,  by  striking  out  the  words  expressing  th< 
consent  of  Mrs.  Meryweather,  and  inserting  at  the  em 
of  it  the  following  words  : — "  This  decree  or  order  is  ti 
be  without  prejudice  to  any  suit  or  question  which  ma; 
be  instituted  or  raised  as  to  the  validity  of  the  said  wil 
after  the  death  of  the  said  William  Stevens  Meryweather 
and  accordingly  the  said  Mary  Ann  Meryweather,  he 
heirs  and  assigns,  are  to  be  at  liberty  to  institute,  pro 
secute,  or  make  any  suit,  proceeding,  or  application 
which  she  or  they  may  be  advised,  after  the  death  of  th< 
said  William  Stevens  Meryweather,  for  the  purpose  o 
recovering  the  real  estate  of  the  said  testator,  on  tb 
ground  that  he  left  the  said  Mary  Ann  Meryweathe 
his  heiress-at-law,  and  of  disputing  the  validity  as  to  rea 
estate  of  the  said  will.'' 

Mi 
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Mr.  BamdeU  Palmer,  Mr.  RoU,  Mr.  fVriffhi,  Mr. 
JUktrdy,  and  Mr.  J.  V.  Prior  for  the  Respondents,  re- 
ferred to  Jackson  v.  Barry  (a). 

Mr.  Villiers,  in  reply. 

The  LoBD  Justice  Knight  Bruce. 

We  have  declared  our  opinion  that  without  the  con- 
aeut  of  those  opposing  the  present  application  nothing 
can  be  done  to  try  the  validity  of  the  will  during  the 
life  of  the  husband.      The   only   question  which  we 
thought  possibly  difficult,  was  whether  liberty  should 
be  reserved  to  dispute  it  after  his  death  :  it  is  a  question 
theoretically  of  importance ;  in  this  case,  I  believe,  prac- 
tically of  none. 
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7%e  Lord  Justice  Lord  Cranworth. 

This  is  a  case  which,  though  we  believe  it  practically  to 
be  of  no  importance  at  all,  opens  a  number  of  very  diffi- 
cult and  somewhat  curious  questions,  namely,  as  to  the 
rights  of  a  husband  as  dominus  litis  in  a  suit  in  which 
his  wife's  inheritance  is  interested.     There  seems  to  be 
very  great  authority  for  saying  (and  all  convenience,  and 
all  analogy  to  the  old  proceeding  in  respect  of  real  ac- 
tions, would  seem  to  show  by  reason   a  priori,   that 
this  is  the  state  of  the  law),  that  if  there  is  a  suit  against 
the  husband  and  wife  in  respect  of  the  wife^s  inherit- 
ance, and  the  wife  does  not,  or  the  husband  and  wife  do 
not,  at  the  time  desire  to  have  an  issue,  the  Court  may 
declare  the  will  to  be  proved  just  as  if  she  was  not  a 
married  woman.     All  convenience,  I  say,  seems  to  re- 
quire that  this  should  be  the  law.     I  cannot  remember 
any  case  having  come  under  my  own  experience,  but  if  I 

had 
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had  been  asked  the  question  I  should  have  said  it  was 
just  the  same  whether  she  was  a  married  woman  or  not^ 
and  that  if  she  does  not  claim  she  must  be  bound.  Mr. 
Walker,  who  is  a  registrar  of  very  great  experience,  states 
it  as  his  impression  that  it  is  very  frequently  done.  He 
has  brought  us  a  note  of  two  cases,  and  one  was  dis- 
tinctly a  case  (a)  in  which  that  had  been  done ;  but  on 
looking  at  the  registrar's  book,  singularly  enough  the 
decree  does  not  seem  to  have  been  entered,  and  although 
the  decree  was  not  entered  there  was  an  order  made 
afterwards  reciting  it,  and  some  directions  given  upon 
some  interlocutory  order  about  costs. 


If  it  had  been  absolutely  necessary  to  decide  this  ques- 
tion, we  should  probably  have  wished  further  time  to 
make  some  further  search  for  precedents.     But  assuming 
it  to  be  the  law  that  if  the  wife,  or  the  husband  acting 
for  the  wife,  does  not  claim  an  issue  at  the  time  the 
cause  comes  to  a  hearing,  the  wife  is  bound,  still  in  this 
case  an  issue  was  directed,  and  then  arises  this  ques- 
tion :  an  issue  having  under  these  circimistances  been 
directed,  could  the  husband  afterwards  present  a  petition 
to  vary  that  order,  and  to  get  rid  of  the  issue.     In  my 
opinion  he  could  not.     That  was  a  different  proceeding 
altogether.     He   did  not  omit  to  claim  an  issue,  but 
having  claimed  the  benefit  of  an  issue,  he  thought  fit 
afterwards,  on  his  wife^s  behalf,  to  compromise  the  suit. 
As  was  pointed  out  by  my  learned  brother,  that  could 
not  be  done  by  analogy  to  the  old  form  of  proceeding  in 
real  actions,  for  although  the  wife  was  bound  in  them, 
yet  when  there  was  a  compromise,  as  upon  a  fine  or 
recovery,  she  was  solely  and  separately  examined. 


It  seems  to  me  that  the  husband  could  not  get  rid  of 

the 
(a)  Barker  r.  Anderton  in  1839. 


CASES  IN  CHANCERY. 


47 


the  right  that  the  wife  had  acquired  in  1832.     If  the 
boflband  oonld  not  do  it  by  his  own  petition  alone^  he 
ooald  not  make  it  at  all  better  by  joining  the  wife  as 
oo-petitioner^  stiU  less  can  it  be  entered  on  the  decree 
that  she  had  consented.     It  is  merely  a  superfluity  of 
words  that  means  nothing.     What  is  the  effect  of  the 
order  that  was  made  on  that  petition  of  the  husband 
joining  the  wife  with  him?    I  believe  we  both  are  of 
opinion,  that  although  inoperative  in  binding  the  in- 
heritance  as  against  the  wife^  it  must  be  conclusive  and 
binding  as  against  the  husband.     Indeed,  it  is  hardly 
necessary  to  determine  that,  because  he  was  aparty  after- 
wards to  an  order  which  expressly  proceeded  on  that  foot- 
mg,  and  the  consequence  of  that  is  that  he  is  for  ever 
bound.     He  being  tenant  by  the  courtesy,  and  therefore 
entitled  9ub  modo  during  his  own  Ufe,  has  bound  that 
inheritance,  whether  the  will  was  or  was  not  good.   He 
is  bound  to  act  on  the  footing  of  there  being  a  valid  will 
BO  long  as  he  lives. 


1852. 


Then  the  question  arises,  whether  we  ought  not  to 
provide  against  the  possible  injustice  to  the  wife,  or 
those  who  come  after  her,  of  their  being  precluded  from 
disputing  that  will  after  the  husband^s  death.  We  think 
that  we  ought  to  make  such  a  provision,  that  if,  upon  his 
death,  Mrs.  Merytpeather,  if  she  should  then  be  alive,  or 
her  heir,  if  she  should  be  then  dead,  should  be  minded 
to  dispute  this  will,  they  should  not  be  prejudiced  by 
the  act  of  the  husband  in  having  got  rid  of  the  order 
that  was  made  in  1832,  for  the  trial  of  an  issue  as  to 
the  validity  of  that  will,  but  that  they  ought  to  have  the 
same  right  as  if  the  order  of  1833  had  never  been  made, 
and  the  petition  had  never  been  presented. 


7%«  Lord  Justice  Knioht  Bruce. 

I  repeat  that  I  consider  the  transaction  of  1833  equiva- 
lent 
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lent  to  a  compromise  or  sale^  and  not  to  an  adjudication. 
The  two  proceedings  stand  in  importantly  different  posi- 
tions. The  language  in  which  we  have  framed  minutes 
may  be  susceptible  of  improvement.  We  shall  be  glad 
to  hear  any  observations  upon  it. 


The  following  were  the  minutes  of  the  order,  as  finally 
settled : — "  Vary  the  decree  or  order  of  the  14th  of  Fe- 
bruary  1833,  by  striking  out  the  consent  of  Mary  Anne 
Mery  weather y  and  inserting  at  the  end  of  it  the  follow- 
ing words : — 'That  the  decree  or  order  is  to  be  without 
prejudice  to  any  suit  or  question  which,  after  the  death 
of  the  said  William  Stevens  Meryweather,  may  be  insti- 
tuted or  raised  by  the  said  Mary  Anne  Meryweather,  her 
heirs  or  assigns,  as  to  the  validity  of  the  will  and  codicil, 
or  either  of  them.'    And  accordingly  the  said  Mary  Anne 
Meryweather,  her  heirs  and  assigns,  are  to  be  at  liberty 
to  institute,  prosecute,  or  make  any  suit,  proceeding,  or 
application,  that  she  or  they  may  be  advised,  after  the  death 
of  the  said  William  Stevens  Meryweather,  for  the  purpose 
of  recovering  the  real  estates  of  the  said  testator,  on  the 
ground  that  he  left  the  said  Mary  Anne  Meryweather  his 
heiress-at-law,  and  of  disputing  the  validity  as  to  real 
estate  of  his  said  will  and  codicil,  or  either  of  them. 
The  costs  of  all  parties,  of  and  consequent  upon  the  peti- 
tion of  rehearing,  including  the  costs  of  the  trustees' 
motion  at  the  Rolls,  to  take  the  petition  off  the  file,  and 
of  the  application  to  discharge  the  order  of  the  Master  of 
the  Rolls  thereon,  to  be  costs  in  the  cause.'' 
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KENT  V.  JACKSON.  JfarcA  20.22. 

T'HIS  was  an  appeal  from  the  decision  of  the  Master    Lo,Jj^  j^g. 

of  the  Rolls^  reported  in  the  14th  Volume  of  Mr.         ticbs. 

BeamCs  Reports,   p.   16,   where  the  facts  are    fully   ^^^l^^ 

stated.  Eailwaj 

Company, 
established  as 
Mr.  BoundeU  Palmer  and  Mr.  M.  Archer  Shee,  for  the  a  Soci^t^ 
M  .    .A*  Ajionyine»  it 

™ii*i™.  ^^  provided 

that  the  ge- 
neral meeting 
Mr.  Walpole,  Mr.  WiUcock,  Mr.  Amphlett^  and  Mr.  convened  by 

W.  BaviU,  for  the  Defendants.  ^^*^*^  «^?5|^ 

'  represent  the 

whole  body 

The  arguments  and  the  authorities  reUed  upon  were  ^'^^''^^" 

the  same  as  were  adduced  in  the  Court  below.  should  take 

cognizance  of 
the  accounts 

7%eLoRD  JusTics  Knight  Bruce.  and  balances, 

and  that  their 
Whether  upon  the   question  of  right,  or  upon  the  approval  of 

question  of  remedy,   the  law   of  Belgium  or  that  of  T  ^5^^®» 
^  .        .  should  com- 

England  is  regarded,  this  suit  seems  to  us  ill  founded,  pletely  dis- 

According  to  the  law  of  Belgium,  it  appears  that   the  boari^of 

Plaintiff  is  incompetent  to  sue  for  the  purpose  for  which  directors, 

he  has  filed  the  present  hiU;  and,  according  to  the  law  English  di- 

of  Enqland.  he  has  neither  proved  nor  alleged  a  case  ^^c^"  reta- 
^  ^  ^         ,    .        ed  in  conse- 

entitling  quenceofthe 
small  amount 
pud  up.  Afterwards,  by  the  sanction  of  the  solicitor  appointed  by  the  com- 
mittee of  management,  they  returned  to  several  English  suDscribcrs  the  amount 
of  their  deposits  without  interest,  and  bought  up  the  shares  of  others,  and  paid 
o^er  the  balance  of  the  deposits  in  their  hands  to  the  continuing  directors  of 
the  Company,  who  receivea  it  and  sanctioned  the  tran inaction.  Some  share- 
holders on  behalf  of  themselves  and  the  others  filed  a  bill  against  the  direc- 
tors, alleging  that  the  Company  had  carried  on  their  afiairs  in  conformity  with 
the  rules,  and  praying  that  the  two  retired  directors  might  make  good  the 
letomed  deposits.  It  appeared  that  the  accounts  had  been  fairly  submitted 
to  the  general  meeting,  and  passed.  Held  that  the  general  meeting  had  power 
to  sanction  and  had  sanctioned  the  proceedings,  and  that  the  bill  had  been 
praperiy  dismissed. 

Vol.  II.  E  D.  G.  M. 
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DAVIES  V.  DAVIES.  JfarcA  12, 29. 

^HIS  was  the  petition  of  a  Defendant^  named  Sarah  Before  2^ 

Frances  d^Arley  Davies,  a  person  of  unsound  mind^  ticbs^^" 

(though  not  found  to  be  such  by  inquisition^)  by  her  mo-  Where  a  De- 

ther,  and  guardian.   Her  mother,  and  her  brother, -Henry  [o^^^i^^"^" 

Philip  DavieSy  were  co-petitioners  with  her.     The  pe-  not  found  so 

tition  prayed  that  a  sum  of  762/.  16*.,  3/.  per  Cent.  Con-  twn^was  en- 

solidated  Bank  Annuities,  to  which  the  petitioner.  Miss  titled  to  a  ca- 

DavieSy  was  entitled,  and  which  was  standing  in  trust  in  mcome  of 

the  cause,  might  be  applied  to  the  purchase  of  an  an-  7^^^^  ^^. 

insufficient 

nnity  for  the  life  of  Miss  Davies,  pursuant  to  the  stat.  for  her  main- 
48  Geo.  3,  c.  143,  in  the  joint  names  of  herself,  her  ^"^^'j.*^® 
brother,  and  mother,  to  be  applied  by  them,  or  the  sur-  rected  nearly 
▼ivor  of  them,  to  her  maintenance ;  or  otherwise  that  j^  tolbe^laid 
the  dividends  already  accrued  and  to  accrue  upon  the  out  in  the  De- 
said  sum  of  762/.  16^.,  3/.  per  Cent.  Consolidated  Bank  name  in  pnr- 

Aiuiuities,  mie^ht  be  paid  to  the  petitioners,  Mrs.  Da-  ^^^*®®  °^  *  , 

*^  ^  *^  .  government 

vie^y  and  Henry  Philip  Davies,  or  the  survivor  of  them,  annuity,  and 

to  be  applied  to  the  maintenance  of  Miss  Davies,  *^*^  ^¥  "V, 

^^  come  should 

be  applied  for 
The  petition,  and  the  affidavit  in  support  of  it,  stated  nance. 
that  the  petitioner.  Miss  Dames,  wovdd  be  forty-seven  A  Vice-Chan- 
years  of  age  in  December  1852 ;  and  that  for  the  whole  risdiction  to  ' 
of  the  period  of  seventeen  years  and  upwards  last  past,  malf€»  such 
ahe  had  been  and  still  was  of  unsound  mind,  and  inca- 
pable of  taking  care  of  her  affairs;   that   during  the 
whole  of  that  period,  with  the  exception  of  four  days, 
she  had  been  and  still  was  under  the  care  of  Dr.  Monro, 
at  Brooke  House,  Clapton,    That  by  an  order  made  in 
the  causes,  dated  the  6th  day  of  December  1 850,  made 
upon  the  death  of  a  tenant  for  life.  Miss  Davies  became 
and  was  absolutely  entitled  to  the  above-named  sum 

E  2  of 
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1852.  of  762/.  16*.,  3/.  per  Cent.  Consolidated  Bank  An- 
nnities^  which  had  been  carried  over  to  an  account^ 
intituled  "  The  Account  of  the  Defendant  Sarah  Frances 
lyArley  Davies"  and  that  she  was  also  entitled  to 
41/.  19«.  bd,,  cash^  standing  to  the  same  account. 
That  the  other  property  of  Miss  Davies  was  a  rever- 
sionary interest  in  one-seventh  part  of  3600/.,  3/.  per 
Cent.  Consolidated  Bank  Annuities^  subject  to  a  life 
interest  of  a  person  aged  forty-two;  a  life  interest  in 
the  dividends,  of  600/.,  3/.  per  Cent.  Reduced  Bank 
Annuities;  and  one-seventh  part  of  the  reversion  of 
that  fund.  That  the  expense  of  maintaining  and  keeping 
her  at  Brooke  House  had  amounted  and  still  amounted 
to  50/.  per  annum,  or  thereabouts ;  which,  with  10/.  for 
clothing,  had  been  defrayed  and  paid,  for  some  time, 
partly  out  of  the  dividends  of  the  600/.,  3/.  per  Cent. 
Reduced  Bank  Annuities,  the  deficiency  being  de- 
firayed  and  paid  by  the  mother,  and  the  brother,  and 
sisters  of  Miss  Davies ;  but  that  of  late,  and  for  some 
time  past,  the  deficiency  had  been  made  up  by  the 
mother  alone.  That  the  mother  was  seventy-nine  years 
old,  or  thereabouts,  and  of  infirm  health ;  that  her  in- 
come was  derived  solely  from  an  estate,  for  her  life  only ; 
that  she  had  not  the  power  nor  the  means  of  making  pro- 
vision after  her  decease  for  the  petitioner.  Miss  Dames ; 
that  the  yearly  income  of  her  property  did  not  exceed 
40/.  17*.  8rf.,  which  was  greatly  insufficient  for  her 
suitable  maintenance ;  and  that  the  said  762/.  16*.,  liL  per 
Cent.  Consols,  at  the  present  value  thereof,  would  pur- 
chase a  Grovemment  Annuity,  for  her  life,  of  43/.  4*.  9rf., 
or  thereabouts. 

Mr.  Stevens  supported  the  petition  (which  was  un- 
opposed), and  said  that  the  Vice-Chancellor,  before 
whom  the  cause  was,  suggested  that  the  matter  should 
be  brought  before  this  Court. 

The 
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The  Lord  Justice  Knight  Bruce. 

As  the  petition  is  in  a  cause^  the  Yice-Chancellors 
have  as  mucli  jurisdiction  as  we  have  (a).  But  we  may 
as  well  dispose  of  the  case.  Has  any  thing  so  strong 
been  done  as  to  deal  with  capital  under  circumstances 
such  as  those  here?  The  jurisdiction  may  probably  be 
a  wholesome  one^  if  it  can  be  exercised. 

The  Lord  Justice  Lord  Cranworth. 

I  wish  very  much  to  do  what  is  asked.  It  would  only 
be  carrying  one  step  further^  that  which  this  Court  is 
continually  in  the  habit  of  doing  with  reference  to 
applying  part  of  the  capital  of  an  infant  for  payment  of 
an  apprenticeship  fee  when  the  fond  is  small.  I  think 
60O/.  of  this  particular  fund  might  be  applied^  leaving 
a  small  balance  in  case  of  necessity. 
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The  case  stood  over  to  give  time  to  inquire  whether  a 
gofemment  annuity  could  be  purchased  in  the  name  of 
the  Accountant-General^  according  to  the  practice  in  the 
Accountant-General's  office. 


On  this  day  Mr.  Leach,  the  B/Cgistrar^  stated  to  the  March  29. 
Court  that  the  Accountant-Genend  did  not  consider 
Bimself  authorized  to  become  the  purchaser  of  the  an- 
nuity^ or  to  allow  it  to  be  purchased  in  his  name^  there 
being  many  difficulties  of  form^  and  also  some  serious  ob- 
jections to  that  course  under  the  statute  authorizing  the 
purchase  of  life  annuities.  Mr.  Leach  had  however 
ascertained  that  the  Commissioners  for  the  Reduction 
of  the  National  Debt  would  act  upon  an  order  in  the 
following  form^  which  was  ultimately  made  : — 

"It 

(a)  See  Volatu  v.  Carr,  2  De  G.  ^  8,  242. 
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"It  is  hereby  ordered,  that  the  petitioner  Henry  Philip 
Daviea  be  at  liberty  to  enter  into  a  contract  with  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
for  the  purchase,  in  the  name  and  on  the  life  of  the  peti- 
tioner Sophia  Frances  d*Arley  Dames,  spinster,  a  person 
of  unsound  mind,  of  such  a  government  annuity  as  can 
be  purchased  by  a  transfer  to  the  said  Commissioners  of 
600/.,  3/.  per  Cent.  Bank  Annuities,  part  of  762/.  16«., 
like  annuities,  standing  in  the  name  of  the  Accoimtant- 
Gteneral  of  this  Court,  in  trust  in  the  cause  Davies  v. 
DavieSy  'the  account  of  the  petitioner  Sophia  Frances 
(PArley  Davies,*  be  transferred  to  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  as  the  consideration 
for  the  purchase  of  such  annuity.  And  it  is  ordered, 
that  the  said  Commissioners  do  pay  tlie  said  annuity  to 
the  said  petitioner  Henry  Philip  Davies  until  the  further 
order  of  this  Court,  he  undertaking  duly  to  apply  the 
same  towards  the  maintenance  of  the  said  petitioner 
Sophia  Frances  cPArley  Davies,  And  it  is  ordered,  that 
the  interest  to  accrue  due  on  162/.  16*.,  3/.  per  Cent. 
Bank  Annuities,  residue  of  the  said  762/.  16*.  like  an- 
nuities, after  the  transfer  hereby  directed,  be  from  time 
to  time,  as  the  same  shall  become  due,  paid  to  the  said 
petitioner  Henry  Philip  Davies  during  the  life  of  tlie 
said  Sophia  Frances  tPArley  Davies,  or  imtil  the  further 
order  of  this  Court,  upon  the  like  undertaking.  And  it 
is  further  ordered,  that  it  be  referred  to  the  Taxing  Mas- 
ter of  this  Court  in  rotation  to  tax  the  petitioners'  costs 
of  and  relating  to  this  application,  and  consequent  there- 
on ;  and  that  the  said  costs,  when  taxed,  be  paid  out  of 
the  sum  of  41/.  19*.  5d,  cash  in  the  Bank  on  the  credit 
of  the  aforesaid  cause  and  account,  to  Mr.  Francis 
Christopher  Vernon  Pike,  their  solicitor.  And  it  is  or- 
dered, that  the  residue  of  the  said  sum  of  41/.  19*.  5rf. 
cash,  after  payment  of  the  said  costs  (such  residue  to  be 
certified  by  the  said  Taxing  Master),  be  paid  to  the  said 
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Pder  Henry  Philip  Davies,  upon  the  like  undertaking. 
But  in  case  the  said  cash  shall  be  insufficient  to  pay  the 
total  amount  of  such  costs^  then  it  is  ordered^  that  the 
nid  sum  of  41/.  ids.  bd.  cash  be  paid  to  the  said 
Francis  Christopher  Vernon  Pike,  he  consenting  to  re- 
oave  the  same  in  fall  discharge  of  the  said  ooe 


w 


1852. 
Dayibs 

V. 

Dayibs. 


influence.     The  facts  are  fully  stated  in  the  judgment. 

Mr.  Anderson  and  Mr.  Godfrey,  in  support  of  the 
appeal. 


EDWARDS  V.  BURT.  JfarcA  13, 18. 

April  2. 

^HIS  was  an  appeal  from  the  decision  of  the  Master  of    Before  7%e 
the  Rolls,  dismissing  the  bill  which  was  filed  by  the        tices. 

vendor    of  a  reversionary  interest,  to  set  aside  a  sale  If  preYioualy 

t     '     ^  I**  1x1  ji^jit)o  the  sale  of 

for  madequacy  of  pnce,  and  on  the  ground  of  undue  ^  reversion- 
ary interest, 
the  vendor 
andpurchaser 
concur  in  as- 
certaining 
from  persons 
of  competent 
skill,  and  haY- 
Mr.  Bethell,  Mr.  R.  Palmer,  and  Mr.  Greene,  for  the  infi^  know- 

Bespondent,  referred  to  Headon  v.  Rosher  (a),  Edwards  ^^erty  and 

y.  Browne  {b),  Aldborou^h  v  Trye  {c).  of  ^  ^^ 

-  -  circumstances 
Mr.  likely  to  in- 
fluence its 
value,  a  well  considered  estimate  of  what  the  property  would  be  Hkely  to  fetch 
at  a  sale,  and  act  on  that  opinion.  Semble,  that  such  a  transaction  would  not 
be  afterwards  disturbed  merely  because  other  surveyors  afterwards  came  to  a 
different  conclusion  from  that  on  which  the  parties  acted.  It  is  not  necessary 
to  giYe  Yalidity  to  such  a  sale  that  it  should  be  made  by  public  auction.  But 
where,  upon  the  sale  by  nriYate  contract  of  such  an  interest  in  leaseholds,  no- 
thini^  waa  done  except  ootaining  the  opinion  of  an  actuary  unaci^uainted  with 
the  local  circumstances  likely  to  influence  the  value,  and  in  a  suit  to  impeach 
the  sale  the  purchaser  was  unable  to  show  that  he  had  given  the  full  value,  the 
•ale  was  set  aside. 


(a)  M'CUl  Sf  Y,  89.  (6)  2  Coll  100. 

(r)  7  CL  Sc  Fin.  436. 
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1852.  Mr.  Anderson,  in  reply. 

Cur,  adv.  vult. 


April  2.  The  Lord  Justice  Lord  Cranworth. 

The  bill  filed  in  tliis  cause  seeks  to  set  aside  two  sales 
madc^  one  in  the  month  of  October  1846,  and  the  other 
in  February  ]  848,  being  sales  by  the  Plaintifis  to  the 
Defendant  of  the  reversionary  life  estate  of  the  Plaintiff, 
Mrs.  Edwards,  in  some  real  property  at  Reigate. 

The  interest  of  Mrs.  Edwards  was  derived  under  the 
will  of  John  Carter,  who  died  in  1825.  Under  that  will 
Mary  Compton,  the  mother  of  Mrs.  Edwards,  was  tenant 
for  life  of  the  property  in  question,  with  remainder  to 
Mrs.  Edwards  for  her  life,  and  in  the  month  of  October 
1846,  Mrs.  Compton  was  74  years  of  age,  and  Mrs.  Ed- 
wards 38.  The  relief  is  sought  on  the  ground  that  the 
Plaintiffs  had  been  induced  to  part  with  their  reversion 
at  materially  less  than  the  fair  value,  so  that  this  Court 
ought  not  to  allow  the  transaction  to  stand.  The  bill 
alleges  further,  that  at  the  time  of  these  sales  the  De- 
fendant was  acting  as  the  solicitor  of  the  Plaintiffs,  and 
BO  exercised  an  influence  over  them;  and  it  suggests 
circumstances  of  undue  pressure  on  the  part  of  the  De- 
fendant,  which,  independently  of  the  question  of  value, 
might  entitle  the  Plaintiffs  to  relief;  but  as  we  intimated 
at  the  hearing,  those  allegations  and  suggestions  are  not 
established  by  the  evidence,  and  the  case  must  therefore 
be  considered  merely  with  reference  to  the  point  of 
value. 

The  doctrine  on  this  head  of  equity  has  been  the  sub- 
ject of  frequent  discussion  in  modem  times,  from  the 
decisions  of  Peacock  v.  Evans  (a),  and  Gowland  v.  De 

Faria, 

(a)  16  re#.  612. 
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Faria  (o),  before  Sir  William  Grant,  down  to  that  of        1852. 

Edwards  v.  Brown  (b),  before  my  learned  Brother ;  but 

it  is  unnecessary  now  to  convass  or  discuss  the  principles^ 

for  the  rule  on  this  subject  was  finally  and  distinctly 

established  by  the  House  of  Lords  in  lK)rd  Aldborough 

V.  Trye  {c),  and  that  case,  following  several  of  the  pre- 

Tious  authorities,  clearly  establishes  that  the  purchaser 

of  a  reversionary  interest,  or,  at  all  events,  the  purchaser 

of  such  an  interest  from  an  expectant  heir,  or  from  a 

person  standing  in  the  situation  of  an  expectant  heir 

(and  the  Plaintiff  Mrs.  Edwards  clearly  sustained  that 

character)    is  bound,   if  the  transaction  is  impeached 

within  a  reasonable  time,  to  satisfy  the  Court,  that  he 

gave  the  fair  market  value  for  what  he  purchased. 

Applying  then  that  rule  to  the  facts  now  before  us, 
what  we  have  to  determine  is  whether  the  case  frimishes 
evidence  to  satisfy  us  that  250/.  was  the  fair  market 
value  of  the  reversionary  interest  sold  in  1846,  and  500/., 
with  the  additional  50/.,  payable  contingently,  a  fair  and 
sufScient  price  for  the  reversion  sold  in  1848.  We 
think  that  the  case  does  not  furnish  such  evidence. 

With  respect  to  the  property  comprised  in  the  first 
purchase,  the  evidence  of  Mr.  Nash,  one  of  the  Plain- 
tiffs' witnesses,  states  that  the  market  value,  if  it  had 
been  in  1846  by  public  auction,  would  have  been  501/.  4». 
Mr.  Crawler,  the  other  surveyor,  examined  on  behalf  of 
the  Plaintiffs,  puts  the  value  much  higher,  namely,  at 
840/.  Both  these  witnesses  are  surveyors  of  experience, 
well  acquainted  with  the  property,  so  that  they  had  the 
best  means  of  forming  a  correct  judgment. 

They  certainly  differ  widely  in  their  estimated  value. 

But 

(a)  17  Ve*.  20.  (b)  2  Coll.  100. 

(c)  7  a.4r  ^nn,  486. 
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But  the  question  is  not  whether  on  their  testimony  we 
should  be  prepared  to  say  we  were  satisfied  that  the 
value  was  such  as  they  represent^  but  whether^  in  the 
face  of  their  evidence^  we  can  say  we  are  satisfied  that 
the  price  actually  paid^  namely^  250/.^  was  the  fair  value. 
In  order  to  enable  us  to  do  so^  the  Defendant  has  exa- 
mined two  surveyors,  Mr.  ShtUtleworth  and  Mr.  Marsh, 
and  they,  treating  this  property  not  as  it  actually  ex- 
isted at  the  time  of  the  sale,  but  as  a  well-secured 
annuity  of  the  same  yearly  value  as  the  actual  rent,  say 
that  its  market  value  was  318/.  according  to  Mr.  ShtU- 
tleworthy  or  321/.  according  to  Mr.  Marsh, 

It  thus  appears  that,  according  to  the  Defendant's  own 
witnesses,  the  price  paid  (250/.)  was  less  by  about  70/. 
than  the  fair  market  value,  being  a  deficiency  of  above  a 
fourth  of  the  actual  consideration. 

We  have  not  forgotten  the  argimient  of  the  Defendant's 
counsel,  that  some  deduction  ought  in  fairness  to  be 
made  from  the  estimate  of  his  surveyors,  in  consequence 
of  their  not  having  taken  into  consideration  the  perish- 
able nature  of  a  large  portion  of  the  property,  consisting 
as  it  does  in  part  of  a  pottery,  and  the  want  of  repair  in 
which  the  buildings  are  represented  to  have  been.  But 
this  is  not  a  matter  which  can  justly  be  insisted  on  by 
the  Defendant.  He  is  himself  an  inhabitant  of  Rei^ate, 
and  must  have  been  perfectly  acquainted  with  the  pro- 
perty. The  burthen  is  on  him  to  show  that  250/.  was 
the  fair  market  value,  and  it  would  be  contrary  to  all 
principle  that  he  should  be  allowed  to  abstain  fix>m  exa- 
mining (as  he  might  easily  have  done)  persons  of  skill 
acquainted  with  the  property,  and  then  call  on  the  Court 
to  make  such  deductions  &om  the  estimates  of  those 
whom  he  produces,  in  consequence  of  their  imperfect 
acquaintance  with  the  subject-matter  of  their  testimony. 

Considering 
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Considering  then^  that^  according  to  the  evidence  on  the 
part  of  the  Plaintiff^  imsatisfiEkctory  as  we  conceive  that 
evidence  to  be,  the  sum  paid  was  less  than  half  the 
market  value,  and  that  the  Defendant  has  offered  no 
sufficient  evidence  to  show  that  he  paid  the  full  value, 
we  have  come  to  the  conclusion  that  this  transaction 
cannot  be  sustained. 

The  case  as  to  the  second  transaction,  t .  e.  the  sale  of 
Mrs.  EdwardW  life  interest  in  the  house  and  land  let  on 
lease  to  Mrs.  Wood,  is  not  perhaps  so  clear,  but  still  we 
think  that  the  Defendant  has  failed  to  make  out,  as  he 
was  bound  to  do,  that  500/.,  with  an  additional  50/.  to 
be  paid  on  the  death  of  Mrs.  Compton  if  she  should  die 
within  ten  years,  was  the  fair  market  value.  The  pro* 
perty  sold*was  Mrs.  Edwards'  reversionary  life  interest 
in  a  house  and  land  let  to  Mrs.  Wood  on  a  lease  for 
twenty-one  years,  commencing  in  1840.  The  tenant  ap- 
pears on  the  evidence  to  have  laid  out  money  in  im- 
{»oving  the  house,  and  the  uncontradicted  evidence  of 
the  Plaintiffs^  surveyors  goes  to  show  that  the  property, 
if  now  to  be  let  on  lease,  would  probably  yield  a  much 
higher  rent;  one  of  the  surveyors  puts  the  value  at  120/. 
j)er  annum,  the  other  as  high  as  160/.  It  is  impossible  not 
to  infer  from  this  that  the  subject-matter  of  the  sale  in 
1848  was  a  perfectly  well-secured  annuity  of  100/.  per 
annum  for  thirteen  years,  with  a  probability  of  a  material 
increase  at  the  expiration  of  Mrs.  Wood's  lease  in  1861. 
Now,  one  of  the  Plaintiffs'  surveyors  estimates  the 
market  value  of  the  reversionary  life  interest  of  Mrs. 
Edwards  in  this  property  at  1100/.,  the  other  at  900/. 
They  distinctly  give  those  sums  as  the  amount  which  in 
their  jndgment  the  property  would  have  realised  on  a 
sale  by  auction.  Mr.  Smith,  the  actuary  of  the  Eagle 
office,  states  the  calculated  value  of  the  interest  sold, 
tieating  it  as  a  well-secured  annijuty  of  100/.  per  annum, 

to 
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to  be  870/.,  &om  which,  however,  he  says  one-third 
ought  to  be  deducted  in  estimating  the  probable  result 
of  a  sale,  thus  making  the  true  market  value  580/.,  being 
80/.  less  than  the  Defendant  was  under  any  circumstances 
to  pay,  and  80/.  less  than  he  was  to  pay  if  Mrs.  Comptan 
had  lived  for  ten  years. 

Now  on  this  evidence  we  make  the  same  observation 
as  on  that  relating  to  the  other  property,  namely,  that 
if  the  question  had  been  whether  the    Plaintiffs  had 
satisfied  us  what  the  true  value  of  the  property  was,  we 
should  have  been  unable  to  answer  in  the  affirmative. 
Neither  Mr.  Nash  nor  Mr.  Crawter  explains  the  grounds 
on  which  his  opinions  are  formed,  the  difference  between 
the  sums  which  the  one  and  the  other  state  as  being  the 
true  market  value  is  considerable,  the  one  putting  it  at 
two-ninths  higher  than  the  other.     And  there  certainly 
is  nothing  to  show  that  they  were  aware  of  the  existence 
of  a  lease  for  twenty-one  years  from  1840,  at  a  rent  of 
100/.   per  annum.     The  actuary  puts  the  calculated 
value,  treating  the  property  as  a  mere  annuity,  at  30/. 
less  than  the  estimate  of  the  lowest  value  as  given  by 
the  surveyors.     If  therefore  we  had  to  say  on  the  Flain- 
tife*  evidence  what  the  fair  market  value  was  in  1848, 
the  time  of  the  sale,  we  should  have  felt  great  difficulty 
in  coming  to  any  satisfactory  conclusion.     But  it  is  not 
our  province  to  decide  what  the  value  was,  all  we  have 
to  say  is   whether  the   Defendant  has  made  out  that 
500/.,  with  50/.  additional  in  the  event  of  Mrs.  Compton 
dying  in  ten  years,  was  the  fair  market  value. 

This  we  think  is  not  made  out.  The  evidence  of  the 
Plaintiffs^  two  surveyors,  taking  a  mean  between  them, 
makes  the  value  1000/.,  t.  e.  double  the  price  actually 
paid,  a  difference  which  it  is  impossible  to  explain 
by  any  suggestion   that  they  might    not  have    been 

aware 
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c^ware  of  Mrs.  WoodPs  lease.     The  value  of  the  pro*        1852. 
]CBerty  calculated  by  an  actuary^  treating  it  as  a  mere 
humility  of  100/.  per  annum^  is  fixed  by  him  at  870/.^ 
^but  in  coming  to  this  conclusion  he  certainly  did  not 
'tudLC  into  account  the  probable  rise  in  value  at  the 
^nd  of  thirteen  years  from  1848^  when  the  lease  to 
IVfrs.   Wood  would  expire.     On  the  contrary,  the  De- 
fendant   says  that  one  reason  why  the  actuary  put 
the  market  value  at  only  two-thirds  of  the  calculated 
value^  was  the  risk  that  there  might  be  loss  of  rent 
in  case  the  property  should  be  unlet;   he  also  relied 
on  the  expenses  of  repairs^  insurance,  and  other  out- 
goings incident  to  house  property.    Whether  these  were 
expenses  to  be  borne  by  Mrs.  Wood,  the  tenant^  was 
not  shown. 

The  Defendant's  evidence  on  the  subject  of  the  value 
of  this  property  consisted  of  the  testimony  given  by 
Mr.  Shuttlewortk  and  Mr.  Nash,  the  same  gentlemen 
who  were  examined  as  to  the  sale  in  1846. 

They  agree  in  fixing  the  market  value  at  475/.  or 
476/.,  plainly  treating  the  subject-matter  which  they 
were  employed  to  value  as  a  mere  well-secured  annuity, 
worth  4}  years'  purchase.  It  is  to  be  regretted  that  the 
Defendant  did  not,  instead  of  resting  on  the  mere  specu- 
lative opinions  of  London  surveyors,  recur  to  competent 
persons  on  the  spot,  who  would  evidently  from  local 
knowledge  have  had  much  better  means  of  judging  of 
value  than  could  possibly  be  possessed  by  persons,  how- 
ever eminent,  who,  so  far  as  appears,  never  saw  the  pro- 
perty in  their  lives.  The  evidence  of  the  surveyors 
examined  by  the  Plaintiffs  is  at  least  the  evidence  of 
persons  who  knew  the  property  well,  and  so  had  the 
means  of  forming  a  correct  judgment  \  one  of  them  Mr. 
Noah  says^  that  the  market  value  on  a  sale  was  900/.^ 

thus 
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1852.  thus  agreeing  very  nearly  with  the  calcidated  value  870/. 
as  given  by  the  actuary.  It  is  true  that  the  actuary 
said  that  the  market  value  was  not  more  than  two- 
thirds  of  the  calculated  value^  but  then  he  gives  as  his 
reason  for  that  opinion,  that  the  nature  of  the  property 
was  such  as  to  make  it  liable  to  certain  risks  and  out- 
goings^ which  perhaps  witnesses  acquainted  with  the 
neighbourhood  and  with  the  circumstances  of  the  case 
might  have  known  to  be  entitled  to  little  or  no  attention, 
and  in  fact  might  consider  to  be  more  than  compensated 
by  the  probable  rise  in  value  at  the  end  of  the  twenty- 
one  years'  term. 

That  the  Defendant  himself  places  little  reliance  on 
the  testimony  of  his  own  surveyors  may  be  fairly  in- 
ferred from  his  answer,  for  he  states  that  he  believes  the 
value  of  the  property  was  580/.,  not  475/.  or  476/.  as 
estimated  by  his  surveyors.  And  even  if  580/.  was  the 
true  market  value  the  sum  paid  was  still  too  small,  for 
the  diflTerence  between  580/.  and  500/.,  with  an  addi- 
tional 50/.  payable  only  on  a  contingency,  is  not  to  be 
disregarded. 

Contrasting  then  the  evidence  of  value  given  by  the 
Defendant  with  that  of  the  PlaintiflTs,  we  have  come  to 
the  conclusion  that  the  Defendant  has  not,  as  he  was 
bound  to  do,  shown  that  the  consideration  given  on 
occasion  of  this  second  purchase  was  the  fair  market 
value  at  the  time  of  the  sale,  and,  he  having  failed  to 
show  this,  the  transaction  cannot  stand. 

It  was  contended  that  as  to  both  transactions  some 
deduction  ought  to  be  made  in  estimating  the  price 
which  could  probably  have  been  obtained  by  reason  of 
the  inability  of  the  FlaintifBs  to  furnish  an  abstract. 
This  drcomstance  is  alluded  to  by  Mrs.  Edwards  in  her 

first 
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£nt  letter  to  the  Defendant^  but  no  one  afterwards        1853. 
ms  to  have  paid  any  regard  to  it.     In  truths  personB 
Uing  reversionary  interests  seldom  can  be  in  a  position 
produce  title  deeds  or  to  fiirmsh  a  perfect  abstract. 
IBut  the  testator^  under  whose  will  the  vendors  derived 
^tiieir  title  to  the  property  sold^  had  been  dead  above 
'tnrenty  years;  possession  had^  no  doubt^  gone  since  his 
death  in  conformity  with  the  devises  contained  in  the 
Trill  j  the  will  seems  to  be  that  of  a  person  who  had  been 
an  established  resident  at  Reigate,  and  who  had  acquired 
considerable  property  in  and  near  that  place,  and  who 
himself  occupied  the  house  now  let  to  Mrs.  Wood.     In 
all  probability,  therefore,  the  inability  of  the  PlaintiflTs  to 
famish  an  abstract  was  not  considered  by  any  one  as 
a  drcomstance  really  calculated  to  influence  the  sale- 
able value. 

It  was  then  urged  upon  us,  that  if  we  should  set  aside 
the  present  transactions  on  the  ground  of  imdervalue^ 
we  should  in  effect  be  deciding  that  no  sale  of  a  rever- 
sion can  be  sustained  imless  it  be  made  by  public  auc- 
tion. This  we  certainly  do  not  mean  to  decide.  But 
here  not  only  the  sale  was  not  a  sale  by  auction,  but  no 
effectual  steps  were  taken  to  acquire  a  knowledge  of  the 
market  value  before  the  bargains  were  completed.  As 
to  the  first  transaction,  no  steps  whatever  were  taken. 
As  to  the  second,  nothing  was  done  except  to  obtain  the 
opinion  of  an  actuary,  and  such  an  opinion  is  evidently 
veiy  unsatisfactory  with  reference  to  the  local  circum- 
stances  likely  to  influence  market  value.  Indeed  on 
such  a  subject  an  actuary  is  by  no  means  the  best  author- 
ity to  refer  to.  If,  previously  to  the  sale  of  a  rever- 
sionary interest,  the  vendor  and  purchaser  concur  in 
ascertaining  from  persons  of  competent  skill  and  having 
knowledge  of  the  property,  and  of  all  the  circumstances 
likely  to  influence  value,  a  well-considered  estimate  of 

what 
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what  the  property  would  be  likely  to  fetch  on  a  sale  and 
act  on  that  opinion,  we  are  far  from  meaning  to  decide 
that  such  a  transaction  could  be  afterwards  impeached, 
merely  because  other  surveyors  ^ould  come  to  a  con- 
clusion different  frowL  that  on  which  the  parties  had 
acted.  The  Court  would  probably  in  such  a  case  be 
much  inclined  as  a  matter  of  fact  to  believe  the  original 
and  not  the  subsequent  estimate  to  be  correct;  but 
nothing  of  the  sort  occurred  here,  and  we  advert  to  the 
point  only  to  explain  that  we  do  not  concur  in  the  sug- 
gestion that  no  sale  of  a  reversionary  interest  otherwise 
than  by  auction  can  be  sustained. 

We  think  that  neither  of  the  sales,  impeached  by  the 
present  bill,  can  be  supported ;  not  because  they  were 
sales  by  private  contract,  but  because — it  being  in- 
cumbent on  the  Defendant  to  show  that  the  price  given 
by  him  was  the  fair  market  value — ^he  has  failed  in 
doing  so. 

We  thus  come  to  a  result,  not  conformable  to  that  at 
which  the  Master  of  the  Rolls  arrived,  and  this  can 
hardly  be  matter  of  surprise  on  a  doubtful  question  of 
fact,  such  as  that  of  market  value,  which  different  minds 
may  naturally  view  in  very  different  lights. 

The  consequence  of  the  conclusion  at  which  we  have 
thus  arrived  is,  that  the  two  sales  must  be  set  aside ;  and 
it  must  be  declared,  that  the  deeds  ought  to  stand  only 
as  a  security  to  the  Defendant  for  the  sums  actually  ad- 
vanced by  him,  including,  according  to  what  was  con- 
sented to  by  Mr.  Anderson  at  the  hearing,  the  money 
advanced  for  premiums  on  the  policies  of  insurance, 
with  interest  at  the  rate  of  5/.  per  cent.,  that  being  the 
rate  generally  given  in  cases  like  the  present. 

The 
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The  Defendant  is  entitled  to  his  costs  of  suit^  ex-        1852. 
cept  the  costs  of  such  of  the  depositions  as  relate  to  the     "Edwabds 
state  and  value  of  the  property.    Those  costs  have  been  v. 

mcoired  in  an  endeavour  to  prove  what  the  Defendant 
has  failed  to  make  out,  and  no  costs  should  be  given  on 
either  side  on  this  part  of  the  case ;  but  the  rest  of  the 
costs  was  occasioned  by  the  unfounded  charges  in  the 
bill,  imputing  to  the  Defendant  undue  influence  and 
pressure  on  the  Plaintiffs. 

Subject  to  the  foregoing  declaration,  the  Plaintiffs 
must  have  the  decree,  usual  in  such  cases,  treating  the 
Defendant  as  liable  to  account  for  the  rents,  on  the  foot- 
ing of  his  being  a  mortgagee  in  possession;  and  on  pay- 
ment to  the  Defendant  of  the  balance  found  due  to  him 
he  must  reconvey  the  property  comprised  in  both  deeds^ 
and  assign  the  policies  to  the  Plaintiffs. 

If  both  parties  prefer  to  have  a  sale,  that  course  may 
be  pursued^  but  that  can  only  be  done  by  arrangement. 


Vol.  II.  F 
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1852. 


March  25. 


In  the  Matter  of  The  EASTERN  COUNTIES  JUNC- 
TION and  SOUTHEND  RAILWAY  COMPANY, 
and  of  The  JOINT-STOCK  COMPANIES  WIND- 
ING-UP ACTS. 


MAINWARINGTS  CASE. 

Before  The    fT^HIS  was  an  appeal  from  a  decision  of  Vice-Chancel- 

TicM.^"'  ^""^  Parker,  affirming  that  of  the  Master,  whereby 

A  prorisional  the  Appellant's  name  was  retained  upon  the  list  of  con- 

"""Tf^^tL,    tributories  to  the  above  Company, 
man  of  a  pro-  *     ^ 

yisionally 
restored 
EAilway  Corn- 
pan  J  on  the 
9th  of  Oc- 
tober, 1845, 
wrote  to  the 
secretary  in 
answer  to  an 


In  May  1845^  a  projected  Company  was  provisionally 
registered  under  the  name  of  the  Eastern  Counties  Junc- 
tion and  Southend  Railway  Company,  for  the  purpose  of 
constructing  a  railway  commencing  at  the  Romford  sta- 
tion of  the  Eastern  Counties  Railway,  with  branches  to 
inquiry  made  Southend,  Essex.      In   September  1845,   a  prospectus 

as  follows :    '  ^^  issued,  in  which  the  Appellants  name  appeared  as 
"  I  should 
wish  to  have 
100  shares  re- 
served for 
me."    No- 
thing further 
took  place  till 
the  21st  of 
November, 


one  of  the  Provisional  Committee,  and  on  the  6th  of 
October  1845,  the  following  letter  was  sent  to  him  by 
the  secretary : — 


"Eastern  Counties  Junction  and  Southend  Railway 
Company  OflSce,  33,  Broad  Street  Buildings,  London, 
cretary  wrote  6th  October  1845.     Sir, — I  am  instructed  by  the  Com- 

to  the  com-      mittee  of  Management  to  inform  you,  that  by  a  resolu- 
mittee-manas  °  j     ^  j 

follows:  "The  tion 

committee  of 

management  are  of  opinion  that  the  payment  of  the  deposit  should  be  no  longer 
delayed ;  they  therefore  request  that  you  will  be  so  good  as  to  pay  the  de- 
posit on  the  100  shares  accepted  by  you."  On  the  27th,  the  committee-man 
replied  thus  :  *'  Inform  me  whether  a  sufficient  amount  of  deposits  has  been 
paid  up  to  enable  the  Company  to  go  to  Parliament  this  session,  and  if  all  the 
]?rovisional  Committee  have  paid  their  deposits.  Should  that  be  the  case,  I 
shall  not  hesitate  to  pay  also,  that  is  upon  being  clearly  satisfied  on  these 
points.'*  H^eldf  that  tnis  was  a  conditional  accep^ce  only,  and  the  condition 
not  having  been  performed,  that  the  committee-man  was  not  a  contributory. 
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tion  passed  by  them  you  are^  as  a  member  of  the  Provi-        1853. 
gional  Committee,  entitled  to  100  shares  in  this  Com-     J^^^^"^"^^ 
pany^  or  any  less  number  you  wish,  provided  you  signify    ivo*8  Cisi. 
in  writing  on  or  before  the  9th  instant  the  number  you 
are  desirous  of  taking.  Signed,  R.  H.  Causton,  Secretary. 
John  Maimaarinff,  Esq.'^ 

To  this  the  Appellant  replied  as  follows: — "Eagle 
Hall,  October  9th,  1845.  Sir, — My  absence  from  home 
prevented  me  sooner  replying  to  yours  of  the  6th  in- 
stant, I  should  wish  to  have  100  shares  reserved  for  me. 
Yours  obediently,  John  Mainwaring.  22.  H.  Causton^ 
Esq.'' 

Nothing  further  took  place  until  the  21st  of  Novem- 
ber, except  that,  according  to  the  Respondent's  state- 
ment, a  letter  of  allotment  had  been  sent  to  the  Appel- 
lant. No  such  letter  was  however  in  evidence.  On 
the  21st  of  November  the  Appellant  received  the  fol- 
lowing letter : — "  Eastern  Counties  Junction  and  SoiUh- 
end  Railway  Company  Office,  33,  Broad  Street  Build- 
ings,  London,  2l8t  November  1845.  Sir, — The  plans 
and  sections  of  the  Eastern  Counties  Junction  and 
Southend  Railway  being  nearly  ready  for  deposit  on  the 
29th  inst.  agreeably  to  the  standing  orders  of  the  House 
of  Commons,  the  Committee  of  Management  are  of 
opinion  that  the  payment  of  the  deposit  money  should 
be  no  longer  delayed ;  they  therefore  request  you  will  be 
so  good  as  to  pay  forthwith  the  deposit  on  the  100  shares 
accepted  by  you  as  a  member  of  the  Provisional  Com- 
mittee, agreeably  to  your  letter  of  the  9th  ultimo.  I 
have  the  honour  to  be.  Sir,  your  obedient  servant,  iJ. 
H.  Causton,  Secretary.  John  Mainwaring,  Esq.  P.S. — 
Your  letter  of  allotment  has  already  been  forwarded,  and 
the  bankers  of  the  Company  are  directed  to  receive  the 
amount." 

F2  The 
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1852.  The  Appellant  replied  as  follows :  —  "  Eagk  HaU, 

\^7^^^^j»,  Ripofiy  November  27th,  1845.  Sir, — In  reply  to  your 
iiio*8  Casb.  letter  of  the  21st  instant  calling  upon  me  to  pay  the 
deposit  on  100  shares  in  the  Eastern  Counties  Junction 
and  Southend  Railway,  I  must  beg  that  you  will  have 
the  goodness  to  inform  me  whether  a  sufficient  amount 
of  deposits  has  been  paid  up  to  enable  the  Company  to 
go  to  Parliament  this  session,  and  if  all  the  other  mem- 
bers of  the  Provisional  Committee  have  paid  their  de- 
posits. Should  that  be  the  case  I  shall  not  hesitate  to  pay 
also,  that  is  upon  being  already  satisfied  on  these  points. 
I  am,  Sir,  your  most  obedient  servant,  John  Main- 
waring.    R,  H.  Causton,  Esq." 

Mr.  Lee,  and  Mr.  F.  8.  Williams,  in  support  of  the 
Appeal. 

There  was  only  a  conditional  acceptance,  and  it  does 
not  appear  that  the  condition  was  ever  performed,  and  it 
cannot  now  be  performed.  Nor  does  there  appear  to 
have  been  any  allotment  of  shares  to  the  Appellant. 

They  referred  to  Ashpit  el  v.  Ser  combe  {a).  Onions^ 
case  (A),  and  Conway's  case  (c). 

Mr.  Daniel  and  Mr.  Wordsworth,  for  the  Official 
Manager. 

If  the  Appellant  meant  to  dispute  that  he  had  received 
the  letter  of  allotment,  or  that  he  had  accepted  the  shares, 
he  should  have  said  so  in  his  answer  to  the  letter  of  the 
2l8t  of  November,  in  which  these  facts  are  stated.  They 
must  therefore  be  taken  to  have  been  admitted  by  him, 
and  after  allowing  the  Company  to  proceed  upon  the 
admission,  it  is  too  late  for  him  to  attempt  to  retract  it. 

Mr. 
(a)  5  Exch,  147  ;  6  Railw.  Ca.  224. 
(h)  1  Sim,  N.  S.  394.  (c)  5  De  G.  ^  S.  160. 
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Mr.  hee,  in  reply,  was  stopped  by  the  Court.  1852. 

7%e  Lord  Justice  Lord  Cranworth.  iko'sCasb. 

We  think  this  does  not  come  within  UpjUPs  case,  be- 
cause we  think  that  there  has  been  no  acceptance  dT 
shares.  Mr.  Mamwaring's  name  is  put  on  the  Provi- 
sional Committee  on  the  30th  of  September  1845^  for 
the  first  time.  On  the  6th  of  October,  the  first  meeting 
of  the  Committee  of  Management^  the*  governing  body^ 
of  which  there  is  any  record^  took  place.  On  that  day 
Mr.  Causton,  who  had  been  one  of  the  promoters  of  the 
scheme,  was  appointed  secretary;  and  on  the  same  day, 
bat  I  suppose  after  that  appointment,  he  wrote  a  letter  to 
Mr.  Mainwaring,  telling  him  that  he  was,  as  a  member 
of  the  Provisional  Committee,  entitled  to  100  shares,  or 
any  less  number,  provided  he  signified  in  writing,  on  or 
before  the  9th  instant,  the  number  he  was  desirous  of 
taking.  In  answer  to  that  letter,  Mrs.  Mainwarinff 
wrote,  in  her  husband^s  absence,  on  the  7th  of  October, 
saying  that  her  husband  was  from  home,  and  that  she 
could  not  say  whether  he  would  take  the  shares,  but 
that  he  would  write  when  he  retiumed  home;  but  she 
asked  that  100  shares  might  be  "  reserved^'  for  a  day  or 
two  longer.  When  Mr.  Mainwaring  returned  home,  on 
the  9th  of  October,  he  wrote  thus : — ^'  My  absence  from 
home  prevented  me  sooner  replying  to  yours  of  the  6th 
instant.  I  should  wish  to  have  the  100  shares  reserved 
for  me.'' 

I  expresed  an  opinion  in  Onion^  case  {a),  to  which  I 
still  adhere,  that  I  was  not  satisfied  that  that  mode  of 
expression  was  tantamount  to  an  acceptance,  and  I  am 
borne  out  in  that  here,  where,  in  the  other  letters, 
acceptance  and  reservation  seem  to  be  spoken  of  as  dif- 
ferent 

(a)  1  Sim.  N.  S.  394. 
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1862.  ferent  acts.  If  that  be  so^  there  is  no  eyidence  of 
MiJuwAB-  ^ceptance  of  shares  on  the  9th  of  October ^  and  the  Vice- 
iHo'g  Cabb,  Chancellor  seems  to  have  been  of  the  same  opinion.  Of 
that  opinion  are  both  my  learned  brother  and  myself. 
We  are  of  opinion^  that  the  expression  nsed  does  not 
mean  "  I  accept  the  shares/'  because  the  acceptance  and 
the  reservation  of  the  shares  were  considered  by  the 
writer,  as  I  have  before  said,  as  different  things. 

Then  there  being  no  evidence  of  acceptance  on  the 
9th  of  October,  nothing  is  done  for  a  long  time.  On  the 
21st  of  November,  a  letter  was  written  by  Mr.  Causton 
to  Mr.  Mainwaring,  in  which  he  says,  "  the  plans  and 
sections  of  the  Eastern  Counties  Junction  and  Southend 
Railway,  being  nearly  ready  for  deposit  on  the  29th 
instant,  agreeably  to  the  standing  orders  of  the  House  of 
Commons,  the  Committee  of  Management  are  of  opinion 
that  the  payment  of  the  deposit  money  should  be  no 
longer  delayed;  they  therefore  request  you  will  be  so 
good  as  to  pay  forthwith  the  deposit  on  the  100  shares 
accepted  by  you  as  a  member  of  the  Provisional  Com- 
mittee, agreeably  to  your  letter  of  the  9th  ultimo.^' 
Thus,  he  admits  that  there  was  no  acceptance,  unless 
the  direction  to  reserve  shares  in  the  letter  of  the  9th 
of  October  weife  to  be  considered  as  one,  but  which  we 
do  not  consider  to  be  an  acceptance.  The  postscript 
of  the  letter  adds: — "Your  letter  of  allotment  has 
already  been  forwarded,  and  the  bankers  of  the  Com- 
pany are  directed  to  receive  the  amount.'*  On  the  27th, 
Mr.  Mainwaring  writes  in  answer : — "  I  must  beg  that 
you  will  have  the  goodness  to  inform  me  whether  a  suffi- 
cient amount  of  deposits  has  been  paid  up  to  enable  the 
Company  to  go  to  Parliament  this  session,  and  if  all  the 
other  members  of  the  Provisional  Committee  have  paid 
their  deposits.     Should  that  be  the  case,  I  shall  not 

hesitate 
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hesitate  to  pay  alao^  that  is,  upon  bemg  clearly  satisfied        1852. 
upcm  these  points.*'  ■^ir'^'"^*^ 

Now^  what  we  think  is  the  teit  inference  from  that, 
is  no  more  than  this, — '^  not  that  I  accede  to  yonr 
yiew  or  interpretation  of  my  conduct,  that  I  have  before 
accepted/*  but  ^^  I  accept  subject  to  these  qualifica* 
tions;**  and  there  is  no  evidence  that  these  qualifi- 
cations have  been  complied  with ;  on  the  contrary,  the 
evidence  clearly  shows  they  had  not  been  complied  with, 
and  never  eould  be  complied  with.  Therefore  it  amoimts 
to  no  more  than  this:  the  secretary  writes,  saying, 
''  You  did  accept  on  the  9th  of  October ;  you  had  a  letter 
of  allotment,  and  we  call  on  you  to  pay  the  deposit.** 
Upon  which  Mr.  Mainwaring  in  substance  says,  *'  I  do 
not  trouble  myself  to  argue  as  to  the  effect  of  what  I 
have  already  done;  satisfy  me  that  the  scheme  is  ready 
to  go  to  Parliament,  and  I  will  accept  the  shares  and 
pay  my  deposits.**  As  this  was  not  done,  there  was  no 
positive  acceptance,  as  there  was  in  UpfiWs  case  (a).  I 
give  no  opinion  upon  the  other  point,  whether  there  has 
been  a  substantial  variation  between  the  scheme  origi- 
naUy  proposed,  and  subsequently  engaged  in  by  the  Com- 
pany. For  the  reasons  I  have  stated,  I  am  of  opinion 
that  this  gentleman*s  name  should  be  removed  from  the 
list  of  contributories. 

The  Lord  Justice  Knight  Bruce. 

Considering  the  caae  as  it  would  stand  if  the  letters 
of  the  21st  and  27th  of  November  were  out  of  the  ques- 
tion, there  is  not  only,  in  my  opinion,  a  total  absence  of 
evidence  of  allotment,  but  strong  reason  to  believe  that 
there  was  none.  Then  how  is  the  matter  varied  by  these 
two  letters?     It  was  argued,  by  the  counsel  for  the 

Respondents, 

{a)  2H.L.  Cases,  674. 
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Ig52.  Respondents^  that  bj  the  letter  of  allotment  mentioned 
^*-^v^-^  in  the  postscript  of  the  letter  of  the  21st  o{  November, 
iKo's  Case.  ^^  meant  either  nothing,  or  a  letter  not  produced.  If 
the  letter  of  the  21st  of  November  ought  to  be  considered 
rather  in  the  nature  of  a  proposal  than  of  anything 
else,  and  the  proposal  had  been  unconditionally  accepted, 
the  case  might  have  stood  more  favourably  for  the  Re* 
spondents.  But  the  letter  of  the  27th  is  a  conditional 
acceptance  only  of  the  proposal,  if  any,  made  by  the 
letter  of  the  21st,  and  the  condition  was  never  fulfilled. 
I  come  to  the  same  conclusion  aa  Lord  Cranworth,  aad 
substantially  on  the  same  ground. 

It  is  satirfactory  to  us  to  hear  that  the  matter  took  a 
different  course  before  the  Vice-Chancellor  bom  that 
which  it  has  taken  here.  Had  it  been  brought  so  fully 
before  his  Honor,  he  would,  I  think,  probaUy  have  taken 
the  same  view  as  we  have.  What  we  now  do  is  to  be 
without  prejudice  to  the  production  of  additional  evi- 
dence by  the  Official  Manager,  in  order  that  Mr.  Main-- 
waring* 8  name  may,  if  it  ought  to  be,  placed  on  the  list 
of  contributories.  The  costs  of  all  parties  must  come 
out  of  the  estate. 
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Between  WILLIAM  FRANCIS,  late  an  Infant,        March  26. 

PlaintiflF, 

and 

HENRY    FRANCIS,  ABSALOM    FRANCIS,    and 
ALICE  FRANCIS,  Defendants; 

AND 

Between  the  said  WILLIAM  FRANCIS,  PlaintiflF, 

and 

JOHN  FINCH,  WILLIAM  THOMAS,  and 
GEORGE  MORGAN,  Defendants, 

And  in  the  Matter  of  WILLIAM  HICHENS  and 
WILLIAM  HICHENS  the  Younger. 

rilHIS   was    a    suit    and  supplemental   suit,  by  an    Before  The 

in£euit  cestui  que  trust,  under  a  will  for  the  admini-        ticss. 

stration  of  the  estate  of  the  testator. 

In  anad- 

The  Defendants,  Absalom  Francis  and  Henry  Francis^  ^^titi^d 

the  executors,  by  their  joint  answer,  admitted  that  a  sum  by  an  infant 

of  1000/.  scciired  by  a  mortgage  therein  mentioned,  and  ^^.^^  tmder  a 

the  sum  of  1746/.  10*.  4rf.  part  of  another  sum  of  2000/.,  ^  against 

tneexecntors, 
secured  by  another  mortgage,  were  part  of  the  residuary  one  of  the 

personal  estate  of  the  testator,  which  had  come  to  the  ^^tS^SLt  ' 

liands  of  Henry  Francis  as  one  of  the  executors,  and  part  of  oer- 

,1         tain  smns  ad- 
''Uey  Ytaxoedi  by 

him  on  mortgage  formed  part  of  the  trost  estate.  An  order  was  made  m  the 
suit  for  the  completion  of  contracts  for  sales  of  the  mortgaged  property  which 
had  been  entered  into  by  the  executor.  Under  this  order  the  purcnase-monies 
were  paid  into  conrt  to  tne  credit  of  the  cause.  The  order  directed  the  execu- 
tor to  execute  the  conveyances,  and  deliver  the  title-deeds  to  the  Petitioners ; 
bat  the  executor's  soHcitors  refused  to  give  up  the  deeds  claiming  a  lien  upon 
them  for  costs  due  from  the  executor  and  advances  made  for  the  maintenance 
of  the  Plaintiff.  Held^  that  the  Court  had  jurisdiction  on  petition  to  order  the 
solicitors  to  deliver  up  the  deeds. 
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they  also  admitted  that  the  clear  residuary  personal 
estate  of  the  testator  come  to  the  hands  of  the  Defendant^ 
including  the  above  sums^  amoimted  to  the  sum  of 
3246/.  10«.  4rf. 


The  Chester  and  Holyhead  Railway  Company  took 
for  the  purposes  of  the  Railway  a  part  of  the  heredita- 
ments comprised  in  the  mortgages,  and  the  purchase 
and  compensation  monies  payable  by  them  to  Henry 
Francis y  in  respect  of  the  same,  were  ascertained  and 
adjusted  at  the  sum  of  500/.,  and  Henry  Francis  exe- 
cuted a  conveyance  of  the  hereditaments  to  the  Com- 
pany, but  had  not  delivered  it  to  them. 

On  the  5th  of  February  1846,  Henry  Francis,  in  pur- 
suance of  the  powers  of  sale  vested  in  him  by  the  secondly 
above-mentioned  indenture  of  mortgage,  contracted  with 
one  Mr.  Humphreys,  for  the  absolute  sale  to  him  of  all 
the  hereditaments  comprised  in  that  mortgage  (except 
those  taken  by  the  Railway  Company). 


By  an  order  made  in  the  cause,  on  the  14th  of  June 
1851,  on  the  petition  of  the  PlaintiflF  William  Francis, 
it  was  ordered  that  Mr.  Humphreys  should  be  at  liberty, 
on  or  before  the  25th  of  July  then  next,  to  pay  into  the 
Bank,  to  the  credit  of  the  first-mentioned  cause,  the 
sum  of  905/.,  subject  to  the  further  order  of  the 
Court ;  and  upon  such  payment  being  made  thereof,  it 
was  ordered  that  the  Defendant  Henry  Francis  should 
deliver  up  to  Mr.  Humphreys  the  conveyances  of  the 
property,  and  all  other  deeds,  papers,  and  writings  re- 
lating to  the  hereditaments  in  his  possession  or  power; 
and  it  was  ordered  that  the  Chester  and  Holyhead  Rail- 
way Company  should  be  at  liberty,  on  or  before  the  27th 
of  July  then  next,  to  pay  into  the  Bank,  to  the  credit  of 
the  first-mentioned  cause,  500/.,  together  with  the  sum 

of 
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of  41/.  ISs.  4d.f  the  amoant  of  interest  thereon ;  and  on 
such  last-mentioned  payment  being  made^  it  was  ordered 
that  the  Defendant  Henry  Francis  should  deliver  up  to 
the  Railway  Company  the  conveyance  to  them ;  and  it  was 
ordered  that  the  several  sums,  when  paid  in,  sliould  not 
be  paid  out  without  notice  to  JVUMam  Hichens  and 
Wiliiam  Hichens  the  yoimger,  the  solicitors  of  the 
Defendant  Henry  Francis,  as  well  as  to  Mr.  Humphreys 
and  the  Railway  Company. 
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The  sums  of  905/.  and  541/.  \Zs,  4ed.  were  accordingly 
into  the  Bank,  and  were  now  standing  to  the  credit 
of  the  first-mentioned  cause ;  but  Henry  Francis  had  not 
delivered  the  several  deeds  and  documents  which  he 
was  by  the  order  ordered  to  deliver,  and  which  were  in 
the  possession  of  WiUiam  Hichens  and  WiUiam  Hichens 
the  younger,  who  claimed  to  have  a  lien  thereon  for 
certain  costs  due  to  them  from  Henry  Francis,  and 
for  monies  advanced  by  them  to  him. 


WiUiam  Hichens  acted  as  solicitor  in  putting  in  the 
answer  of  Henry  Francis  and  Absalom  Francis,  wherein 
they  made  the  above-mentioned  admissions. 

The  surviving  Plaintiff  then  presented  the  present 
petition,  praying  that  William  Hichens  and  William 
Hichens  the  younger  might  be  ordered  to  deliver  to  Mr. 
Humphreys  and  the  Railway  Company  respectively,  the 
conveyances  and  the  several  deeds  and  documents  which 
by  the  order  of  the  14th  of  June  1851,  Henry  Francis 
was  ordered  to  deliver  to  them  respectively. 


The  petition  came  on  to  be  heard  on  the  17th  of 
January  1852,  before  Vice-Chancellor  Parker,  who 
being  of  opinion  that  the  Petitioners  had  no  lien  on  the 
deeds  and  conveyances  in  the  petition  mentioned,  as 

against 
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against  the  Piaintiff  and  the  Defendant  Alice  m-  i  wwu^^ 
ordered  that  Messrs.  Hichens  should  within  fourteen 
days  after  service  of  the  order  produce  and  leave  in  Hie 
office  of  the  Master  upon  oath  all  the  conveyances  and 
deeds,  papers,  and  writings  in  their  custody  or  power 
relating  to  the  premises  in  the  petition  mentioned,  aadi 
that  when  the  same  should  have  been  deposited  as  afore- 
said. It  was  ordered  that  the  Master  should  deliver  oat 
to  the  Chester  and  Holyhead  Railway  Company  the  con* 
veyance  of  the  hereditaments  purchased  by  them,  and 
any  papers  or  writings  relating  to  such  eanveyance,  and 
also  deliver  out  to  Mr.  Humphreys  the  conveyance  and 
all  other  deeds,  papers,  and  writings  relating  to  the  heredi- 
taments purchased  by  him  as  in  the  petition  mentioned^ 
but  the  said  order  was  to  be  without  prejudice  to  any 
proceedings  which  Messrs.  Hichens  might  take  to  enfbree 
their  alleged  lien  within  six  months  from  that  time* 


From  this  order  Messrs.  Hichens  appealed. 

Mr.  Russell  and  Mr.  Collins  in  support  of  the  appeal. 

The  Court  had  no  jurisdiction  to  make  the  order 
applied  for  upon  a  petition.  The  only  cases  in  which 
such  a  jurisdiction  has  been  exercised  are  Bell  v.  Tay- 
lor  (a)  and  JRider  v.  Jones  (A).  The  former  of  these 
reports  is  only  ex  relatione,  and  it  does  not  appear  that 
the  question  of  jurisdiction  was  raised. 

[The  Lord  Justice  Knight  Bruce. — According  to 
my  recoUectiou  Bell  v.  Taylor  is  not  incorrectly  reported.] 


In  Rider  v.  Jones  there  was  direct  acquiescence  on  the 

part  of  the  solicitor  in  the  exercise  of  the  jurisdiction. 

Neither  of  these  cases  can  therefore  be  said  to  affect  the 

question 

(a)  8  Sim.  216 ;  and  see  Warhurton  y.  JEdge,  9  Sim.  606. 

(6)  2  F.  *  C.  a  a  329. 
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question  of  jurisdiction.    And  we  submit  that  such  an 
order  in  a  contested  case  would  be  unprecedented. 

If  however  the  Court  has  jurisdiction^  this  is  not  a 
piroper  case  for  its  exercise^  for  the  Defendants  Henry 
Francis  and  his  mother  AUce  Francis ^  another  Defendant^ 
have  a  beneficial  interest  in  the  money  advanced  on 
mortgage^  and  the  Appellants  acted  as  their  solicitors^ 
and  have  a  lien  as  against  their  beneficial  interest^  more- 
eqiedally  as  part  of  the  sums  advanced  by  the  Appellants 
were  so  advanced  to  enable  Mrs.  Francis  to  purchase 
necessaries  for  the  maintenance  of  the  Plaintiff  himself 
daring  his  minority :  Marlow  v.  Pitfield{a). 

The  Lord  Justice  Knight  Bbuce  inquired  whether 

the  Bespondent  and  his  mother  would  consent  to  an 

order  that,  as  to  a  sufficient  portion  of  the  fund  in  court, 

no  transfer  should  be  made  without  notice  to  the  soli- 

<citors,  and  would  consent  also  to  a  declaration  that  this 

portion  should  be  liable  to  a  lien  to  the  amount  (if  any) 

to  which  there  was  a  lien  available  against  the  mother 

and  the  son,  with  a  reference  to  the  Master  to  ascertain 

the  amount. 

Mr.  Wiffram  and  Mr.  /.  V.  Prior  for  the  Bcspondents, 
said  that  the  mother  and  son  were  ready  to  give  this 
consent.  They  were  not  called  upon  further  to  address 
the  Court. 

The  Lord  Justice  Knight  Bruce. 

When  a  solicitor  has  received  documents  belonging 
to  hii  client,  a  jurisdiction  of  a  summary  nature  attaches 
under  which  possession  of  them  may  be  recovered.  As 
they  cannot  be  taken  from  him  without  doing  justice,  it 
follows  that  in  this  summary  jurisdiction  an  investiga- 
tion may  be  made  into  the  grounds  on  which  he  holds 
them,  and  that  provision  must  be  made  for  satisfying  his 

claim 
(a)  1  P.  W.  668. 
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claim  (if  any).  This  has  been  the  settled  course  of  thfe 
Court  for  years.  Suppose  the  solicitor  of  C,  a  trustee^ 
to  receive  documents  belonging  to  the  trusty  knowing 
them  to  belong  to  the  trust.  The  solicitor  incurs^  in 
that  transaction^  an  immediate  liability  to  those  for 
whom  C  was  a  trustee^  and^  with  that  liability^  a  lia- 
bility also^  generally^  to  the  same  remedies^  for  the 
purpose  of  recovering  possession  of  the  deeds^  as  C. 
himself  is  liable  to.  That  is  the  general  rule^  which^ 
however^  may  be  liable  to  exception  under  particu- 
lar circumstances.  Now^  the  first  question  here  is^ 
whether  the  solicitors  ought  to  be  taken  to  have  re- 
ceived the  documents  with  notice  of  the  purpose  for 
which  Henry  Francis  held  them.  They  were  his  solici- 
tors^ and  have  been  so  in  this  cause.  They  state  that 
they  received  the  documents  as  his  solicitors^  he  being 
only  a  mortgagee^  and  for  the  purpose  of  this  jurisdic- 
tion it  ought,  I  think,  to  be  inferred  that  they  received 
the  documents  with  notice  of  the  nature  of  the  title. 


That  disposes  of  the  question  of  the  necessity  of  in- 
stituting another  suit  or  claim.  The  utmost  demand  of 
the  Appellants  is  under  500/.  There  is  a  fund  in  Court 
greatly  exceeding  that  amount^  which  belongs  to  Mrs. 
Francis  and  her  son,  now  of  age,  subject  to  the  com- 
pletion of  a  purchase ;  that  purchase  wiU  be  completed 
when  the  documents  shall  have  been  delivered.  There 
is,  therefore,  ample  security;  and  they  are  willing  to 
submit  to  an  order  that  a  sufficient  amount  of  the  ftmd 
shall  not  be  transferred  without  notice  to  the  solicitors, 
and  to  a  declaration  that  the  amount  of  the  fund  is  liable 
to  make  good  such  an  amount  of  lien  (if  any)  as  is  avail- 
able against  the  mother  and  son,  or  either  of  them,  and 
to  a  reference  to  the  Master  as  to  the  quantum.  We 
think  that  an  order  to  that  effect  should  be  made. 


TTie  Lord  Justice  Lord  Cranworth  concurred. 
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Between  BALPH  RICHARDSON,  PlaintiflF, 

and 

JOHN  PRYS  EYTON,  EDWARD  EYTON,  JAMES 
EYTON,  SIR  WILLIAM  LEWIS  SALISBURY 
TRELAWNEY,  HUGH  ROBERTS,  RALPH 
RICHARDSON  the  Son,  MARY  LOUISA  RICH- 
ARDSON, HELENA  RICHARDSON,  and  JOHN 
BILLINGSLEY  RICHARDSON,  Defendants, 

ByBiD, 

AND 

Between  RALPH  RICHARDSON,  PlaintiflF, 

and 

JOHN  PRYS  EYTON,  EDWARD  EYTON,  and 

JAMES  EYTON,  Defendants, 

By  Claim. 


March  24u 
April  2. 


THE  former  of  the  above  suits  was  instituted  by  a    Before  The 
IiOBDs  Jus- 
tenant  for  life  of  coal  mines,  under  a  field  called         ticbs. 

Coitia  Nicholas,  near  Mold,  in  Flintshire,  against  the  A  tenant  for 

.  life  of  a  coal- 

lessees  mine  filed  a 
bill,  settinfr 
out  documents  which  shewed  this  to  be  the  state  of  his  title,  but  by  mistake 
alleging  that  he  was  tenant  in  tail.  The  prayer  of  the  bill  was  to  restrain 
the  lessees  of  a  conterminous  mine  from  trespassing  upon  his  mine,  and  to 
obtain  an  account  and  payment  of  the  proceeds  of  their  alleged  wronj;ful 
workings  in  it.  After  an  interim  order  was  obtained  the  suit  was  compromised 
in  October  under  an  agreement,  whereby  the  Defendants  were  to  pay  the 
Plaintiff  400/.,  which  he  agreed  to  accept  for  the  full  value  of  all  coals  to  be 
raised  £rom  the  mine  in  question,  with  costs  to  be  taxed  in  the  then  next  Michael- 
mas Term,  and  if  reasonable  security  to  the  Plaintiffs'  satisfaction  were  given 
six  montba  were  to  be  allowed  for  the  payment.    Held, 

1.  That  the  erroneous  allegation  or  title  in  the  bill  could  not  be  regarded 
B8  having  led  to  such  a  misapprehension  of  it,  as  would  prevent  a  Court  of 
Equity  from  enforcing  the  agreement  for  compromise. 

2.  That  under  the  agreement  the  Defendants  were  not  entitled  to  have  the 
Plaintiffs'  title  deducea  and  verified. 

3.  That  the  compromise  could  not  be  enforced  by  petition  in  the  original  suit, 
hut  that  a  new  suit  was  properly  instituted  for  this  purpose. 
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1852.        lessoeB  of  adjoining  mincs^  complaining  that  the  latter 
BicnABDsoK  ^^  trespassed  upon  his  mine^  and  got  coal  from  it,  and 

«?.  praying  for  an  injunction. 

Etton. 

The  bill,  after  deducing  the  title  of  a  testator  named 
Richardson  to  deven-twelfths  of  the  mine  in  question, 
stated  fully  the  will  of  the  testator,  whereby  he  gave  to 
his  wife  and  Huffh  Roberts,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  all  his  real  and  personal  estate 
and  property  of  every  kind  upon  trust  to  receive  the 
rents^  issues,  and  profits,  and  place  the  same  at  inter- 
est, in  order  that  the  same  might  accumulate,  and  to 
stand  possessed  of  all  such  accumulated  property  in  trust 
for  his  nephew,  the  Plaintiff,  Ralph  Richardson,  until  he 
should  attain  the  age  of  twenty-one  years,  and  then  upon 
trust  to  pay  and  apply  the  interest,  dividends,  and  pro- 
ceeds of  such  accumulated  property  in  such  manner  as 
thereinafter  particularly  mentioned;  and  he  gave  aU  his 
real  estate  whatsoever  and  wheresoever  to  the  use  and 
behoof  of  the  Plaintiff,  for  his  natural  life,  accountable, 
nevertheless,  for  waste;  and,  from  and  after  the  determi- 
nation of  that  estate  by  forfeiture  or  otherwise  in  his  life- 
time, to  the  use  of  the  testator's  widow  and  Hugh  Roberts, 
and  their  heirs,  during  the  life  of  the  Plaintiff,  in  trust  to 
preserve  the  contingent  uses  thereinafter  limited;  and, 
after  the  decease  of  the  Plaintiff,  to  the  use  of  the  first 
and  every  other  son  of  the  body  of  the  Plaintiff,  and  the 
heirs  male  of  the  body  of  such  first  and  other  sons  suc- 
cessively, one  after  the  other,  in  tail  male,  with  a  charge 
for  portions  for  younger  children  of  the  Plaintiff.  And 
the  testator  authorized  and  empowered  his  trustees  to 
purchase  the  remaining  undivided  twelfth  part  or  share 
of  and  in  the  estate.  This  power  they  exercised  shortly 
after  his  death. 

The  bill  stated  that  the  Plaintiff  had  long  since  at- 
tained 
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die  age  of  twenty-one  years,  and  had  issue  of  his        1S52. 
noarriage  the  Defendants  Ralph,  Mary,  Louisa,  Helena,    p^^"^"'''^*^ 
and  JoJua  Billingsley,  and  no  others ;  that  the  heredita*       _  «. 
ments,  eleven-twelfths  whereof  were  bought  by  the  tes- 
tator, and  the  remaining  one-twelfth  whereof  were  pur- 
chased after  his  decease,  consisted  of  the  mines  and  mine- 
rals in  question,  but  that  the  testator  had  no  interest  in 
the  8ur&ce   of  the  lands  under  which  the  mines  and 
minerals  were.    The  bill  ftirther  stated  that  the  property 
in  the  mines  and  minerals  had  always  devolved  and  passed 
consistently  with  the  title  therdnbefore  set  forth,  and  that 
the  Plaintiff  was  and  continued  to  be  the  tenant  in  tail  of 
all  the  mines  and  minerals  imder  the  piece  or  parcel  of 
land  called  Coitia  Nicholas.     (This,  however,  appeared 
to  be  a  clerical  error  in  the  bill,  as  in  the  corresponding 
interrogatory  the  words  were  ''  tenant  for  life,")     The 
bin  farther  stated  that  the  Defendants  were  lessees  of 
lands  adjoining  to  the  dose  called  Coitia  Nicholas,  and 
had  caused  a  pit  to  be  sunk  called  the  Mill  Pit,  in  the 
land  so  leased;  that,  after  some  negotiation,  the  Plain- 
tiff's agent,  on  the  14th  of  September  1849,  wrote  and 
sent  a  letter  to  one  of  the  Defendants,  stating  the  Plain- 
tiff's willingness  to  dispose  of  certain  described  seams  of 
ooal  bdow  the  Red  Bar,  in  the  field  called  Coitia  Nicfio^ 
las,  for  sums  amounting  to  336/.  7s.  6d.,  but  so  that  the 
ale  of  these  coals  should  not  prejudice  the  working  of 
such  other  beds  as  might  be  in  the  ground,  but  that  he 
strictly  fixrbade  any  woridng  going  on  in  the  ground 
while  this  settlement  was  pending.     The  bill  also  stated 
that,  some  time  in  August  or  September  1849,  a  derk  of 
one  of  the  Defendants  called  at  the  office  of  the  Plaintiff's 
solidtors,  and  said  the  Defendants  would  like  to  purchase 
the  minerals  imder  Coitia  Nicholas,  and  asked  to  see  the 
Plaintiff^s  title,  to  which  the  Plaintiff's  solicitor  replied 
thit  he  had  received  no  instructions  in  the  matter,  but 
that,  if   the    Plaintiff  agreed  to  sell,  the  Defendants 
Vol.  II.  G  n.  m.  o.        would 
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1852.        would   be    furnished   with    an   abstract^  in  the  usual 

EicHABDsoN  ™*"^®^'     That,  sometime  in  October  1849,  one  of  the 
p.  Defendants  told  the  Plaintiff's  solicitor  that  the  only 

reason  why  they  had  not  come  to  some  arrangement  was^ 
because  he  understood  that  Sir  William  Leivis  Salisbury 
Trelawneu's  solicitors  considered  that  the  minerals  be- 
longed to  Sir  William,  and  that  it  was  then  proposed 
that  the  Defendants  should  pay  the  gross  value  of  the 
minerals,  when  the  amount  should  be  ascertained,  into 
some  bank,  in  the  joint  names  of  the  solicitors  of  Sir 
W.  Trelavmey  and  of  the  Plaintiff,  who  could  afterwards 
compare  the  titles  of  their  respective  clients,  and  settle 
the  ownership  amicably.  The  bill  charged  that  the 
Defendants  sometimes  pretended  that  Sir  William  TVc- 
humey  claimed  and  had  an  interest  in  the  minerals  so 
raised  from  under  Coitia  Nicholas  aforesaid,  and  that 
he  was  a  necessary  party  to  the  suit,  whereas  the  Plain- 
tiff charged  that  the  Plaintiff  was  entitled  to  the  minerals 
under  Coitia  Nicholas,  and  not  Sir  William  TVelawney. 
The  biU  also  charged  that  the  Defendants,  Hugh  Roberts, 
Ralph  Richardson,  the  eldest  son  of  the  Plaintiff,  Mary 
Louisa  Richardson,  Helena  Richardson,  John  Billingsley 
Richardson,  and  Sir  William  Lewis  Salisbury  Tre^ 
lawney,  ought  to  set  forth  what  interest  they  claimed  in 
the  matters  therein  mentioned,  and  that  it  was  some- 
times alleged  that  the  Plaintiff  was  only  entitled  in  the 
produce  and  value  of  the  coal  raised  from  Coitia 
Nicholas  aforesaid,  and  that  the  value  thereof  ought  to 
be  invested.  And  it  charged  that,  unless  the  relief 
thereby  prayed  was  granted,  irreparable  mischief  would 
happen  to  the  Plaintiff  and  those  interested  in  the  mat- 
ters aforesaid. 

The  prayer  was  for  an  account  of  the  coals  raised  by 
or  by  the  order  of  John  Prys  Eyton,  Edward  Eyion,  and 
James  Eyton,  or  either  of  them,  from  under  the  field 

called 
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called  CoUia  Nicholas,  and  that  it  might  be  declared  that        1852. 

the  Petitioner  was  entitled  to  the  full  value  of  all  coals  so  Bj'**"^'"^^^ 

raised,  and  that  John  Prya  Eyton,  Edward  Eyton,  and       _  v, 

James  Eyton  might  be  decreed  to  be  liable  for  such  coals, 

and  be  ordered  to  pay  what  should  be  ascertained  to  be 

the  full  and  utmost  value  thereof,  as  weU  as  to  make 

good  all  damage  done  by  them  or  either  of  them,  or 

their  or  either  of  their  agents,  to  the  coal  and  minerals 

under  the  field,  and  that  the  same  Defendants  might  be 

restrained   by  injunction   &om  continuing  their  works 

under  the  field,  and  &om  getting  or  raising  any  coals 

therefrom,  and  that  the  Plaintiff  and  his  agents  might  be 

at  liberty  to  view  and  inspect  the  workings  and  coals 

under  Coitia  Nicholas. 

All  the  Defendants  appeared  to  the  bill,  but  had  not 
pat  in  any  answer.  After  an  interim  order  had  been 
obtained,  and  had  been  from  time  to  time  continued, 
Mr.  Williams,  the  solicitor  of  the  Defendants,  met  the 
solicitor  of  the  Plaintiff  at  Mold,  and  the  following 
agreement  was  signed  by  them : — 

"In  Chancery. 

"  Richardson  and  Others  v.  Eyton  and  Others. 
"  It  is  agreed  that  this  suit  be  compromised  on  the  fol- 
lowing terms : — The  Defendants,  Messrs.  Eyton,  to  pay 
the  Plaintiff,  Richardson,  400/.,  which  he,  the  Plaintiff, 
agrees  to  accept  for  the  full  value  of  all  coals  to  be  raised 
bdow  the  Red  Bar  in  Coitia  Nicholas,  or  Coitia  Tan- 
y-ty,  or  by  what  other  name  the  close  may  be  called, 
with  costs  of  suit,  to  be  taxed  next  Michaelmas  Term, 
as  between  solicitor  and  client.  The  Plaintiff  to  exe- 
cute a  release,  if  required.  If  reasonable  security  be 
given  to  the  satisfaction  of  the  Plaintiff,  six  months* 
time  finom  the   date  hereof,  for  the  payment  of  400/. 

O  2  and 
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1852.        and  costs,  will  be  given.     Mold,  11th  October  1850. 
EicHABDsoN  '^^^^   JfUliams,   Solicitor  for  the  Defendants  Eytan. 

V,  A,  T.  Roberts,  SoUdtor  for  Plaintiflf.^' 

Eyton. 

In  November  1850,  the  Plaintiff  presented  a  petition, 
praying  that  it  might  be  referred  to  the  Taxing  Master 
to  tax  the  Petitioner's  costs  of  the  suit,  including  the 
costs  of  that  application,  and  incidental  thereto,  as  be- 
tween solicitor  and  client;  and  that  the  Defendants, 
John  Prys  Eyton,  Edward  Eyton,  and  James  Eyton 
might,  after  the  Master  should  have  certified  the  amount 
thereof,  be  ordered  to  pay  the  same,  and  also  the  sum 
of  400/.  to  the  Petitioner. 


On  the  petition  coming  on  in  December  1850,  John 
Prys  Eyton,  Edward  Eyton,  and  James  Eyton  appeared, 
and  by  their  coimsel  objected  to  the  Court  making  any 
order  on  petition  for  the  specific  performance  of  the 
agreement. 

The  petition  was  thereupon  directed  to  stand  over, 
with  liberty  for  the  Plaintiff  to  take  such  proceedings, 
by  claim  or  otherwise,  as  he  might  be  advised. 

On  the  20th  of  December  1850,  the  Plaintiff  insti- 
tuted  the  second  of  the  above  suits,  by  filing  a  special 
daim  against  John  Prys  Eyton,  Edward  Eyton,  and 
James  Eyton,  setting  forth  the  agreement  for  com- 
promise, and  claiming  that  the  petition  might  come 
on  to  be  heard,  together  with  the  daim,  and  that  it 
might  be  referred  to  the  Taxing  Master  to  tax  the  Peti- 
tioner's costs  of  the  suit,  as  between  solicitor  and 
client;  and  that  the  Defendants,  John  Prys  Eyton, 
Edward  Eyton,  and  James  Eyton,  might  be  ordered  to 

pay 
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pay  the  same^  and  also  the  sum  of  400/.  to  the  Plaintiff;        1852. 
and  that  the  Defendants^  John  Prys  Eyton,  Edward  -q^^^^^^j^ 
Eyton,  and  James  Eyton,  might  pay  the  costs  of  the       _  v. 
daim^  the  Petitioner  thereby  offering  to  execute  a  re- 
lease when  required  so  to  do. 

The  claim  was  supported  by  affidavits  of  the  above- 
mentioned  facts.  In  opposition  to  it  affidavits  were  also 
filed,  and  in  one  of  them  Mr.  Williams  deposed  that  he 
had  considered  and  treated  the  agreement  for  a  compro- 
mise, as  one  which  would  carry  out  the  original  proposal 
of  1849,  under  which  a  title  was  to  be  deduced  to  the 
minerals. 

On  the   18th  of  December  1851,  the  petition  and 
daim  came  on  to  be  heard  before  yice-Chancellor  Tur- 
ner,  who  held  that  the  mistake  in  the  statement  of  the 
Raintiff's  title  and  the  affidavit  of  Mr.  Williams  showed 
that  the  agreement  for  compromise  had  been  entered 
into  under  mistake  and  misapprehension  of  such  a  kind 
as  to  prevent  a  Court  of  Equity  from  decreeing  a  specific 
performance.     His  Honor  dismissed  the  petition  and 
claim,  but,  as  against  the  Defendant  in  the  second  men- 
tioned cause,  without  costs. 

Against  this  decision  the  Plaintiff  appealed. 

Mr.  Rolt  and  Mr.  Giffard^  in  support  of  the  appeal. 

If  the  mistake  in  the  bill  had  been  considered  likely 
to  influence  his  Honor's  decision,  it  could  have  easily 
been  shown,  as  it  now  manifestly  appears,  that  this  mis- 
take is  a  mere  clerical  error.  The  interrogating  part  of 
the  bill,  and  the  affidavit,  which  was  an  echo  of  the  bill, 
and  was  filed  when  the  interim  order  was  obtained,  arc 
free  from  the  error,  which  thus  clearly  appears  to  have 

been 
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1852.        been  a  clerical  one  only.  The  deduction  of  the  Plaintiff's 

EicHABDBON  ^^^  ^  ^^^  ^^  itsclf  showB  accuTatcly  the  state  of  it, 
V,  and  must  have  prevented  the  Defendants  from  being 

misled  by  the  mistake.  The  real  question  between  the 
parties  in  the  second  suit  was,  whether  the  agreement 
for  a  compromise  was  to  be  contingent  upon  the  Plain- 
tiff's deducing  a  title  in  fee  simple.  This,  we  contend, 
and  still  submit,  is  not  the  fair  import  of  the  agree- 
ment. It  would  have  been  in  vain  to  compromise  the 
suit,  if  the  question  of  title  was  not  compromised  also. 
The  time  prescribed  for  the  payment  shows  that  there 
was  to  be  no  preliminary  investigation  of  title. 

Mr.  C.  P.  Cooper  and  Mr.  W.  H.  Terrell,  for  the  Re- 
spondents. 

It  appears  from  the  evidence,  that  the  misstatement 
did  actually  lead  to  misapprehension,  and  that  the  agree- 
ment was  entered  into  upon  an  understanding,  at  all 
events,  on  the  part  of  the  Defendants'  solicitor,  that  a 
title  to  the  inheritance  was  to  be  deduced.  Otherwise, 
if  the  Plaintiff  died  immediately  after  payment  of  the 
400/.,  the  Defendants  would  be  exposed  to  a  fresh  injunc- 
tion instantly,  at  the  suit  of  the  remainder-man,  and 
would  have  obtained  nothing  for  their  money.  Even 
if  this  was  a  mistaken  notion  on  the  part  of  the  Defend- 
ants, it  was  not  imreasonably  formed,  and  constitutes  a 
sufficient  defence  to  a  suit  for  a  specific  performance : 
Matins  v.  Freetnan  (a) ;  Mason  v.  Annitage  (i).  More- 
over, the  agreement  is  too  indefinite  in  its  terms  to  be 
enforced.  What  is  the  exact  meaning  of  "  all  coals  to 
be  raised  below  Bed  Bar,^  or  of  "a  release?"  More 
exact  terms  are  required  to  constitute  an  agreement 
which  the  Court  can  enforce:  Price  v.  Griffilhs  (c). 

They 

(a)  2  Keen,  34.  (h)  13  Ves.  26. 

(c)  \DeG.  Mac.  Sf  G.  80. 
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They  also  referred  to  Askew  v.  MUlington  (a),  with        1852. 
reference  to  the  Defendants'  objection  to  relief  being   p^icHiT*^ 
granted  upon  the  petition  alone. 


V. 

Ettok. 


Mr.  Giffardy  in  reply. 

The  Lord  Justice  Knight  Bruce. 

The  Vice-Chancellor  disposed  of  the  case  upon  the 
ground  that  the  bill  contained  an  allegation  that  the 
Plaintiff  was  tenant  in  tail^  and  his  Honor  considered 
the  Defendants  entitled  to  the  benefit  of  the  assumption 
that  they  were  misled  by  this  statement.     That  seems  to 
have  been  a  point  to  which  the  attention  of  the  Plaintiff's 
counsel  had  not  been  particularly  directed^  and  which^ 
they  say,  was  not  argued  so  fiilly  as  it  would  have  been, 
if  they  had  considered  it  likely  to  affect  the  mind  of  the 
Judge.     I  am  of  opinion,  that  if  the  matter  had  been 
fully,  minutely,  and  clearly  presented  to  the  mind  of  the 
Vice-ChanceUor,  he  would  have  thought,  as  we  do,  that 
the  precise  and  accurate  statement  of  the  Plaintiff's 
title  in  other  parts  of  the  bill,  showing  that  Mx.  Richard- 
Wh  was  tenant  for  life  only,  enabled  the  Defendants  to 
correct  the  accidental  and  erroneous  statement  that  the 
Plaintiff  was  tenant  in  tail.     The  interrogating  part  of 
the  bOl  indeed  shows  that  the  mistaken  allegation  in  the 
statement  was  a  mere  clerical  error.     I  do  not,  however, 
lay  much  or  any  stress  upon  the  interrogatory,  as  the 
statements  in  other  parts  of  the  bill  are  sufficient  to  cor- 
rect the  mistake.     We  consider  ourselves  as  hardly  dif- 
fering from  the  Vice-Chaocellor,  as  we  have  had  the 
advantage  of  having  these  other  parts  of  the  bill  fully 
called  to  our  attention. 

With  regard  to  the  rest  of  the  case,  we  have  not 

the 
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1852.        the  benefit  of  the  Vice-Chancellor's  opinion^  because^ 

EicHABDsoN  ^^^^^'^S  ^  ^^  ^^  ^^^  consequences  of  the  erroneous 
V.  all^ation  in  the  bill^  he  did  not  address  his  mind  to  the 

other  parts  of  the  case.  It  appears  that  the  Plaintiff, 
stating  himself  to  be  tenant  for  life  of  coal  imder  land, 
in  the  surface  of  which  he  had  no  interest,  except  a  right 
to  sink  pits  (if  he  had  that  right),  filed  a  bill  against 
owners  of  conterminous  mines,  complaining  that  the 
Defendants  had  laterally  and  subterraneoiisly  taken  his 
coul,  and  he  prayed  for  an  account,  an  injunction,  and 
liberty  to  inspect  the  Defendants'  workings.  An  interim 
order  was  made  in  the  summer,  and  was  afterwards 
extended  till  Michaelmas  Term. 

Thus  the  matter  stood  in  October,  when  the  London 
solicitor  for  the  Defendants  met  the  Plaintiff's  country 
solicitor  at  Mold,  not  far  from  the  mines,  the  place  of 
residence  of  the  country  solicitor,  upon  which  occasion 
the  agreement  in  question  for  a  compromise  was  entered 
into. 

(His  Lordship  read  it.) 

Now  it  is  contended  that  this  is  a  mere  agreement  to 
purchase  for  400/.  all  coal  raised,  or  to  be  raised,  either 
for  the  life  of  the  Plaintiff,  or  in  fee  simple.  The  De- 
fendants decline  stating  which  of  the  two  interpretations 
they  adopt ;  but  say  that  whichever  ought  to  be  adopted, 
they  are  entitled  to  the  production  of  an  abstract  of  the 
Plaintiff's  tide.  With  this  contention  we  do  not  agree. 
The  Defendants  entered  into  the  agreement  with  full 
knowledge  of  the  Plaintiff's  title,  which  the  pleadings 
disclosed.  They  knew  that  he  was  tenant  for  life,  and 
claimed  manifestly,  as  we  think,  to  be  no  more.  The 
meaning  of  the  agreement  therefore  was,  that  he  was  to 
receive  400/.  for  all  the  coal  raised  already ;   and  that  if 

any 
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mj  more  remained  to  be  raised  (which  was  very  impro-        1852. 
bable)^  the  Defendants  vrere  to  take  it  so  fiEur  as  the  Plaintiff   |^^2][^qj, 
could  give  it  them. — ^That  so  fisur  the  Plaintiff  was  to  have  v. 

400/.  in  fall  for  all  coal  gotten^  or  to  be  gotten^  for  the  time 
past  and  to  come.     The  Plaintiff  was  also  to  have,  by  the 
terms  of  the  compromise^  the  costs  of  the  suit  taxed,  as 
between  solicitor  and  client,  in  the  following  Michaelmas 
Term,  that  is  to  say,  within  a  month.  It  is,  however,  con- 
tended, that  all  this  was  to  be  suspended  till  an  abstract 
of  title  should  be  furnished,  and  the  title  investigated  in 
the  ordinary  way.     But  the  agreement  contains  a  clause 
which  throws  light,  if  any  were  wanted,  upon  this  part 
of  the  case,  by  providing  that,  if  reasonable  security  shall 
be  afforded  to  the  Plaintiff^s  satisfSaction,  six  months' 
time  for  payment  may  be  given.   This  seems  inconsistent 
with  the  argument  that  everything  was  to  wait  imtil  a 
title  shown,  which  might  involve  the  lapse  of  years. 
The  obvious  meaning  appears  to  be,  that  the  agree- 
ment was  to  be  immediately  carried  into  effect,  and  that 
the  Defendants  were  to  have  what  the  Plaintiff  coidd 
give  them,  and  no  more.     That  is  our  opinion,  and  we 
are  glad  to  find   that  our  views   do  not  differ  £rom 
those  of  the  Vice-Chancellor  upon  the  materials  brought 
under  his  consideration. 

It  is  said,  however,  that  whatever  may  be  the  true 
construction  of  this  agreement,  it  is  competent  for  the 
Defendant  in  a  suit  for  specific  performance  to  show 
that  his  belief  or  understanding  of  the  terms  of  it  was 
or  might  be  different  from  that  which  the  words  of 
themselves  import.  If  the  Defendants  could  satisfy  us 
^  this  was  the  case,  we  might  give  effect  to  the 
sirgnment ;  but  a  consideration  of  the  evidence  has  not 
convinced  us  that  there  was  any  such  mistaken  belief, 
or  any  guch  erroneous  understanding.  We  both  affirma- 
tively believe  the  reverse  to  be  the  fact.     There  must 

be 
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1852.        be  a  decree  for  specific  performance.    The  petition  in 

BicHASDsoN  ^^^  original  cause  should  be  brought  on  with  this  ap- 

V,  peal.     I  think  that  the  petition  would  not  of  itself  have 

been  sufficient,  and  that  a  separate  suit  was  requisite  to 

enable  the  Court  to  give  effect  to  the  agreement. 

The  Lord  Justice  Lord  Cranworth. 

I  will  only  add,  with  reference  to  one  of  the  last 
remarks  of  my  learned  brother,  that  not  only  is  the  evi- 
dence not  sufficient  to  show  that  Mr.  Williams  was  mis- 
led, but  it  is  sufficient  to  show  that  the  Defendants  were 
not  misled;  for  although  the  affidavits  approach  this 
subject,  they  do  not  allege  such  misapprehension  on  the 
part  of  the  Defendants. 


April  2.  On  this  day  the  appeal  was  again  spoken  to,  together 

with  a  petition  in  the  first-mentioned  cause,  praying 
that  one  order  might  be  made  on  the  petition  and  the 
claim  and  motion,  and  that  the  order  of  the  18th  of 
December  1851  might  be  discharged,  in  so  far  as  it 
dismissed  the  petition  as  against  the  Defendants,  other 
than  and  except  Sir  William  IVelaumey,  and  in  so  far  as 
it  dismissed  the  claim,  the  Petitioners  being  ready  and 
willing,  and  thereby  offering  to  act  as  the  Court  might 
direct  in  respect  of  the  costs  of  the  Plaintiff's  trustee 
and  his  children,  on  the  original  cause  being  stayed  or 
dismissed,  as  between  the  Petitioners  and  the  said  last- 
named  Defendants,  and  that  the  costs  of  the  said  first- 
mentioned  suit  might  be  taxed  as  between  solicitor  and 
client,  and  that  the  costs  of  the  second-mentioned  suit 
might  be  taxed  in  the  ordinary  way,  as  between  party 
and  party,  and  that  aU  such  costs,  and  the  sum  of  400/. 
in  the  agreement  mentioned,  with  interest  thereon  from 
the  4th  of  October  1850,  at  5/.  per  cent.,  until  the  day 
of  payment,  might  be  duly  paid  to  the  Petitioner,  or  as 

he 
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he  should  direct^  by  John  Prya  Eyion,  Edward  Eyton,        1852. 
and  James  Eyton,  and  that  on  such  taxation  and  pay-    t*^^*^^*"^*^ 

KiCHABDSOK 

ment  aU  proceedings  in  the  first-mentioned  suit  might  v. 

be  finally  stayed.  Eyton. 


Upon  the  Plaintiff  undertaking  to  pay  the  costs  of  his 
trustee  and  of  his  children^  the  order  was  made  as 
prayed^  and  it  was  thereby  declared  that  it  should  ope- 
rate as  a  release  to  the  Defendants^  the  Messrs.  Eyton. 


Ex  parte  JAMES  EVERS  SWINDELL  and  Others.      April  30. 
k  the  Matter  of  JOHN  ROSE  SWINDELL,  a  Lunatic, 

and 

Ex  parte  JOHN  PEARSALL  ORDISH,  in  the  same 

Matter. 

^HE  former  of  the  above  petitions  was  that  of  the  l^al    Before  Tke 

personal  representatives  of  a  lunatic,  praying  that    ^^^^  Jus- 

the  Master's  report  might  not  be  confirmed,  finding  that  Where  a 

no  sum  in  respect  of  rent  of  a  house,  forminoj  part  of  <^™inittee  of 
.  ,        ^  '  o   r  the  estate  of 

the  lunatic's  personal  estate,  had  been  lost  to  the  estate  a  lunatic  per- 

of  the  lunatic  by  the  wilful  neglect  or  default  of  Edward  ^^^^^^ 
Ordish,  the  late  committee,  since  deceased.     The  de-  whom  he  em- 
ceased  committee  had  been  appointed  in  1830  in  the  fn^acvtobe- 
place  of  a  former  committee,  and  had  continued  to  em-  come  tenant 
ploy  the  same  solicitor  whom  the  former  had  employed,  house,  form-' 

aad  who  had  shortly  before  been  bankrupt  but  had  ob-  i^  P*^  of 

tne  luna- 
tained  his    certificate,  and  continued  to    hold  several  tic's  estate^ 

ofiBces  which  he  had  previously  held.     Shortly  after  the  ^^^^^^^ 

committee's  in  arrear  for 

four  vears, 
ix>ne  having,  in  fact,  been  paid,  except  by  means  of  a  set-off  of  a  smaUer  sum, 
being  the  amount  of  the  solicitor's  bill  of  costs  accruing  from  time  to  time :  Held, 
that  the  committee  was  personally  liable  to  make  good  the  deficiency. 


92  CASES  IN  CHANCERY. 

1852.  committee's  appointment  a  mansion-house  and  heredita- 
^^^""^  ments^  part  of  the  Imiatic's  estate^  became  imtenanted^ 
Swindell,  and  from  the  situation  of  the  house^  and  the  circumstance 
of  its  being  a  large  mansion^  there  was  difSculty  in 
finding  a  tenant  for  it.  In  October  1839,  the  solicitor 
proposed  to  the  committee  to  take  the  house  at  132/.  a 
year,  being  the  rent  paid  by  the  previous  tenant,  and  he 
entered  into  possession  accordingly,  but  paid  no  rent, 
being  employed  by  the  committee  in  various  suits  re- 
lating to  the  lunatic's  estate.  In  1842  the  committee 
dischai^ed  the  solicitor,  and  on  February  11  in  that 
year  obtained  an  order  for  taxation  of  his  bill  of  costs, 
which  amounted  to  1050/.  16*.  On  taxation  it  was  re- 
duced to  604/.  14*.,  but  this  reduction  was  stated  to  have 
arisen  from  the  loss  of  books  and  vouchers  of  the  soli- 
citor in  a  fire  at  the  Town  Hall  at  Derby,  where  his 
ofiices  were.  The  only  portion  of  the  amount  of  the 
costs  which  had  not  been  ah*eady  allowed  was  98/.,  which 
together  with  100/.  and  79/.  paid  on  account  were  all 
that  could  be  set  off  against  the  arrears  of  rent.  The 
committee  had  shortly  afterwards  himself  become  lunatic 
and  had  since  died,  and  the  reference  upon  which  the 
report  was  made  was  directed  upon  an  application  for 
delivery  up  of  the  bond  entered  into  by  the  conmiittee. 

The  second  petition  was  that  of  the  personal  represen- 
tative of  the  committee  for  a  confirmation  of  the  report. 

Mr.  Rolt  and  Mr.  /.  V.  Prior  supported  the  former 
petition. 

Mr.  Swanston  and  Mr.  Smyihe  the  latter. 

The  Lord  Justice  Lord  Cranworth. 
This  is  a  very  distressing  case.   This  committee  chose  to 
employ  as  his  solicitor  (as  he  had  a  right  to  do)  a  gentleman 
who  had  been  but  a  few  months  before  a  bankrupt,  and  had 

re-established 
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re^tablished  himself.     One  of  the  first  acts  done  after        1852. 
that  was.  that  the  committee  let  to  the  solicitor  a  house  for-      br""^    i 

'  ^  Ex  parte 

merlj  part  of  the  lunatic's  estate^  at  a  rent  of  132/.  per     Swindell. 
annum.   This  was  a  very  objectionable  proceeding.    The 
solicitor  continued  tenant  for  four  years^  and  never  paid 
a  sixpence  of  rent.     Having  been  the  solicitor  to  the 
oommittee  up  to  nearly  the  fourth  year  of  his  tenancy, 
or  rather  to  the  end  of  the  third  year,  he  was  about  the 
third  year  dismissed,  but  continued  tenant  for  a  year 
afterwards.     The  question  is,  whether  there  having  been 
no  rent  received,  except  certain  simis  on  account  of  the 
rent,  we  can  do  otherwise  than  conclude  that  the  rent 
was  lost  through  the  default  of  the  committee  in  not 
enforcing  payment.     The  only  excuse  suggested  is,  tliat 
there  were  accruing  costs  due  fix)m  time  to  time,  con- 
stituting a  sort  of  set-off  against  the  payment  of  rent, 
and  that  on  this  account  the  committee  abstained  from 
proceeding  against  the  tenant.     There  appear  however 
to  be  no  costs  due,  except  to  the  amount  of  98/.,  which 
the  lunatic's  representatives  are  willing  to  aUow  to  be 
deducted.    With  this  exception,  and  that  of  two  sums  of 
low.  and  79/.  paid  on  accoimt,  the  whole  rent  is  lost. 
No  other  conclusion  can  be  arrived  at  than  that  this 
loss  has  arisen  because  the  committee  was  wanting  in 
that  vigilance  which  the  Court  is  entitled  to  expect,  and 
is  bound  to  require  fix)m  one  holding  that  fiduciary  situ- 
J^tion.    I  am  extremely  grieved  that  such  is  the  result 
at  vhich  I  am  compelled  to  arrive ;  but,  considering  how 

• 

unportant  it  is  to  watch  the  conduct  of  persons  under- 
taking the  care  of  those  who,  by  the  visitation  of  God, 
are  incapable  of  taking  care  of  themselves,  there  is  no 
other  course  to  be  taken  than  to  charge  the  estate  of  the 
committee  with  the  whole  amount  of  395/.,  giving  credit 
foif  179/.,  adding  another  year's  rent,  and  deducting 
from  it  98/. 

7%^  Lord  Justice  Knioht  Bruce  concurred. 
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1852. 


May  3, 4.      SPARROW  r.  The  OXFORD,   WORCESTER,  and 

WOLVERHAMPTON  RAILWAY  COMPANY. 

Before  The    ^T'HIS  was  an  Appeal  fix)m  the  refusal  of  a  motion  for 
Lords  Jus-  ^^  iniimction  by  Vice-Chancellor  Turner. 

TICE8.  ^  ^ 

The  special  Th^  Defendants  were  a  Railway  Company,  incorpo- 

Act  of  a  Rail-  rated  under  an  Act  enacting  (among  other  things)  that 
incorporated  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
th  ^I^d^^  1845,  should  form  part  of  it,  so  fjEur  as  the  same  were 
Causes  Con-  applicable  and  were  not  inconsistent  with  the  provisions 
'aSwt*i^1^  of  the  special  Act. 

consistent 

with  it.    It         On  the  25th  of  June  1851,  the  Defendants  gave  the 

that  otSi?        PlaintiflF  notice  that  they  required  part  of  his  land  for 

earts  of  the      the  purposes  of  their  Railway  in  pursuance  of  their  Act. 
DC  as  passed 

cert^  speci-  Thereupon  the  Plaintiff  informed  them  that  the  land 

fied  piece  of  required  by  their  notice  was  part  of  a  manufactory,  and 

be  arched  that  he  declined  to  sell  a  part  of  it  only,  but  was  able 

SfOTd'to^Sie^  and  willing  to  sell  the  whole.     On  the  12th  oi  August 

owner  a  com-  1851,  the  Defendants  caused  the  piece  of  land  required 

S£JSe  ^y  *®°^  ^  ^  valued,  and  delivered  to  the  Plaintiff  a 

severed  por-  bond  for  500/.,  paying  a  like  sum  into  Court,  as  directed 

tl^ this  pro-  ^y  ^^  Lands  Clauses  Consolidation  Act,  1845. 

vision  was  The 

not  incon- 
sistent with  and  therefore  did  not  exclude  the  operation  of  s.  92  of  the  Lands 
Clauses  Consolidation  Act,  which  provides  that  no  party  shall  be  required  to 
sell  part  of  a  manufactory  if  he  shall  be  able  and  willing  to  sell  the  whole. 

Land  included  in  the  same  wall  with  tin-plate  works,  and  used  for  the  deposit 
of  ashes  from  the  works :  Keldy  to  be  part  of  a  manufactory  within  the  92nd 
section  of  the  Lands  Clauses  Consolidation  Act,  although  the  two  portions  of 
the  property  were  separated  by  a  road  over  which  a  stranger  had  a  right  of 
wa^ 

Where  a  Company  had  given  notice  to  take  part  of  a  manufactory,  and  were 
required  to  take  the  whole  imder  the  above  section :  B.eMi  that  they  could  not 
escape  from  the  necessity  of  so  doing  by  changing  their  plan,  and  passing 
under  the  part  comprised  in  their  notice  by  a  tunnel,  whether  such  a  proceeding 
would  amount  to  taking  a  part  of  the  manufactory  or  not. 

Semble,  that  it  would  amount  to  taking  a  part  of  the  manufactory. 
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The  present  suit  was  then  instituted  to  restrain  the       1852. 
Company  from  interfering  with  the  land  without  taking     g*^^''^*^ 

the  whole.  v. 

TheOzfobd, 
Ac.  Eailwat 
On  the  appeal  motion  coming  on^  it  was  arranged  that     Comfakt. 

it  should  stand  over  in  order  that  the  cause  might  be 

heard  with  it  upon  the  affidavits  already  filed^  and  others 

to  be  filed  within  a  limited  time^  each  party  filing  his 

own  affidavits  without  seeing  those  of  his  adversary.    To 

save  expense  and  delay  their  Lordships  consented  to  hear 

the  cause  themselves  in  the  first  instance.     The  cause 

now  came  on  to  be  heard  accordingly.     Among  the 

additional  evidence  were  affidavits  on  the  part  of  the 

Defendants  that  they  could  and   were    prepared   and 

intended  to  carry  the  part  of  their  line  which  traversed 

the  land  comprised  in  their  notice  through  a  tunnel^  so 

as  to  avoid  in  any  manner  disturbing  or  interfering  with 

the  Plaintiff ^s  works  or  manufactory. 

The  other  fiacts  of  the  case^  as  well  as  the  material 
promons  of  the  special  Act^  will  be  found  in  the  report 
in  the  Court  below  (a),  and  their  Lordships*  judgments. 

Sir  W.  P.  Wood,  Mr.  Malins,  Mr.  Shapter^  and  Mr. 
Gray,  for  the  Plaintiff. 

First,  The  time  for  exercising  the  parliamentary  powers 
has  expired.  And  although  it  may  have  been  recently 
held  that  a  notice  on  the  part  of  the  Company  is  such 
a  contract  as  will  prevent  the  time  from  running,  yet 
here  ftMfnTniTig  a  contract,  to  have  been  entered  into  by 
the  notice,  the  Plaintiff's  counter-notice  rendered  it  a 
i&ere  conditional  contract,  and  the  election  of  the  De- 
fendants not  to  comply  with  the  counter-notice  deter- 
mined the  contract  created  by  the  original  notice,  so  that 

there 
(a)  9  Hare,  436. 
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1852.        there  was  really  no  binding  contract  when  the  time 

aZ^^^^      expired,  which  distinguishes  this  case  from  those  dted 

».  below. 

ThbOxfoed, 

Company.  Secondly,  If  this  should  be  otherwise  held,  the  De- 

fendants cannot  take  part  of  the  land  without  the  rest, 
for  it  is  all  one  manufactory,  and  it  is  not  necessary  for 
this  purpose  that  it  should  consist  entirely  of  buildings : 
Barker  v.  North  Staffordshire  Railway  Company  (a). 
It  was  all  within  one  wall  when  the  Act  passed,  and  was 
used  for  purposes  connected  with  the  Plaintiflf's  works. 
And  it  is  now  covered  with  buildings,  and  was  so  when 
the  notice  was  given,  which  is  the  proper  time  for  ascer- 
taining whether  it  came  within  the  word  "  manufactory .'' 
With  regard  to  the  new  case  now  for  tlie  first  time 
made  as  to  making  the  line  in  a  tunnel,  we  reserve  our 
answer  to  it  till  it  is  brought  forward  in  argument. 

They  also  cited  Reg.  v.  London  and  South-Westem 
Railway  Company  (A),  and  Reg,  v.  London  and  Green- 
wich  Railway  Company  (c). 

The  Lord  Justice  Knight  Bruce  referred  to  Taylor 
V.  Clemson{d). 

Mr.  Bethell,  Mr.  Rolt,  Mr.  Willes,  and  Mr.  W.  Bovill, 
for  the  Defendants. 

As  to  the  expiration  of  the  time,  that  question  is  set  at 
rest  by  the  recent  decisions  at  law. 

With  regard  to  the  other  part  of  the  argument,  it  de- 
pends entirely  on  the  question  whether  the  02nd  section 
of  the  Lands  Clauses  Consolidation  Act  is  incorporated 

into 

(a\  2DeG.^S.  55.  (^^O  3  Railw.  Ca.  90 ;  2  Q.  B. 

(b)  12  Q.  B.  775.  978 ;  11  CI.  ^  Fin.  610. 

(c)  2  Oal^  Sf  D.  444. 


CASES  IN  CHANCERY,  97 

into  the  special  Act.    Now  by  the  terms  of  the  latter        1852. 
this  will  not  be  the  case  if  there  is  any  inconsistency      Spaebow 

between  its  provisions  and  those  of  the  92nd  section  of  ^     ^- 

j/hbOxfobd 
the  general  Act.     On  looking  at  thp  special  Act  the  &o.  Eailway 

utmost  inconsistency  appears.  Comp^ht, 

[They  proceeded  minutely  to  discuss  the  clauses  re- 
ferred to,  and  they  also  referred  to  a  petition  which  the 
Plaintifis  had  presented  to  the  House  of  Lords  against 
the  BiU,  uj^ing  that  if  passed  as  then  fi*amed  it  would 
exclude  the  petitioners  from  the  benefit  of  the  92nd 
section  of  the  Lands  Clauses  Consolidation  Act;  but  these 
parts  of  their  argument  are  so  fully  stated  in  the  judg- 
ment that  it  is  unnecessary  here  to  state  them  in  any 
greater  detail.] 

Even  granting  that  the  92nd  section  might  apply, 
still  the  piece  of  land  in  question  cannot  be  regarded  as 
ha^iIlg  been  part  of  the  manufiu;tory  when  the  special 
Act  passed.  It  was  not  built  upon,  and  was  separated 
from  the  buildings  of  which  the  manufactory  consisted 
by  a  road,  over  which  strangers  had  a  right  of  passing, 
and  it  is  not  pretended  that  any  kind  of  manufacture 
waa  produced  upon  it  when  the  Act  passed.  This  being 
80,  it  was  not  within  the  power  of  the  Plaintiffs  by  pro- 
ceedings, ex  post  factOy  to  bring  it  within  the  provisions 
of  the  Act.  They  could  not  change  the  nature  of  the 
popcrty  to  the  prejudice  of  the  Company. 

[The  Lord  Justice  Knight  Bruce. — Is  it  not  a 
serious  proposition  that  a  man  cannot  deal  with  his  pro- 
perty at  his  pleasure  after  the  passing  of  the  Act?] 

His  ownership  is,  during  the  period  for  wldch  the  com- 
pulsory powers  of  such  Acts  are  in  force,  considerably 
modified  by  those  powers.    He  may  perhaps,  if  he  con- 

Yoi*.  11.  H  D.  0.  M.    templates 
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1852.        templates  changing  the  nature  of  the  property  and  foiind- 

^ — '^^^      ing  a  elaim  upon  that  change^  acquire  some  equity  by 

r.  requiring  the  Company  to  exercise  witliin  a  reasonable 

Ac*KuLL¥mr  ^^^  *^®  option  which  the  legislature  has  given  them. 

CoMPAirT.     But  nothing  of  the  kind  was  done  here.     He  cannot 

after  thb  passing  of  such  an  Act  make  a  house  over  part 

of  the  line^  and  say  that  it  is  a  house  within  the  meaning 

of  the  Act.     He  cannot  take  away  any  power  from  the 

Company  which  their  Act  gives  them. 

But  the  whole  difficulty  is  avoided  by  the  course  now 
proposed  to  be  taken.  By  carrying  the  line  through  a 
tunnel  no  part  of  the  manufactory  will  be  taken.  Al- 
though the  tunnel  may  be  part  of  the  land,  it  can  be  no 
part  of  the  manufactory.  It  could  at  the  utmost  "  inju- 
riously aflFecf*  the  manufactory.  Now  although  there 
are  several  provisions  of  the  general  Act  applicable  to 
cases  where  property  is  not  taken,  but  is  only  "  inju- 
riously aflfccted,"  still  such  cases  are  not  within  the  92nd 
section,  wliich  is  confined  to  those  in  which  the  property 
is  actually  taken. 

Sir  fF.  P.  Wood  was  not  called  upon  to  reply. 

The  Lord  Justice  Lord  Cranworth  : 

We  do  not  think  it  necessary  to  delay  giving  judg- 
ment in  this  case,  the  principal  questions  argued  having 
been  under  our  consideration  on  the  former  discussions, 
and  being  therefore  not  new  to  us.  The  bill  was  filed 
on  the  10th  of  September  1852.  Its  object  was  to  obtain 
an  injunction,  restraining  the  Defendants,  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company  from 
entering  upon  or  taking  possession  of  certain  pieces  of 
land  required  by  them,  in  a  notice  which  they  gave 
on  the  25th  June  1851,  and  from  proceeding  to  take 
measures  to  acquire  these   pieces  of  land   by  oom- 

pulsory 
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pnboiy  purchase.    The  PlaintiflEs  are  owners  or  parties  1852. 

interested  in  a  large  tin-plate  manufactory  at  Wolver^  Spibbow 

hamptan,  and  it  appears  that  one  of  them  bad  purchased  -,^  ^* 

the  manufactory  from  a  person  of  the  name  of  Henderson^  &c.  Eailwat 

about  three  or  four  years  ago,  shortly  before  the  time  ^^^^^^^' 
when  the  Oxford,  Worcester ,  and  Wolverhampton  Rail- 
way (Deviation)  Act,  11  &  12   Vtct.  c.  133  obtained 
the  royal  assent,  as  it  did,  on  the  14th  of  August  1848, 

Soon  after  the  purchase,  the  land  having  been  left,  as 
I  collect,  in  rather  a  dilapidated  state,  the  Plaintiffs  im- 
proved it,  and  added  some  buildings,  which  are  situate 
upon  the  line  of  the  projected  railway.     The  Company 
took  no  steps  with  reference  to  the  land  which  they  re- 
quired for  this  portion  of  their  intended  line,  until  the 
25th  of  June  1851,  nearly  three  years  after  the  royal 
assent  was  given  to  their  bill,  and  almost  at  the  expira- 
tion of  the  time  during  which  they  had  a  power  by  com- 
pulsory process  of  taking  land.    On  the  25th  of  June 
1851,  they  gave  notice  to  the  Plaintiffs,  in  the  form 
prescribed  by  the  Lands  Clauses  Consolidation  Act,  that 
their  railway  would  pass  through  the  Plaintiffs*  lands,  and 
that  19  J  perches  would  be  required  by  the  Company ;  that 
it  was  their  intention  to  take  the  same,  and  contract  for 
it;  and  they  thereby  offered  to  contract  for  the  purchase 
of  the  Plaintiffs*  interest  therein,  and  for  compensation 
br  consequential  damages.     The  Plaintiffs,  upon  the 
receipt  of  that  notice  from  the  Company,  delivered  a 
coimter-noticc,  claiming  that  if  the  Company  took  the 
piece  of  land  which  they  proposed  to  take,  (and  which 
constituted  a  small  portion  only  of  what  I  will  at  present 
call  their  manufactory,)  then  they  would  require  the  Com- 
pany to  take  the  whole  of  the  same  manufactory ;  and 
they  stated  themselves  to  be  willing  to  sell  and  con- 
vey the  whole  of  the  manufactory  to  the  Company;  and 
fhey  claimed  in  respect  thereof  and  for  compensation 

H  2  and 
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1852.        and  damages  60,000/.^  exclusive  of  any  claim  of  a  person 
^-^^'^^-^      named  Henry  Crane,  in  respect  of  a  grant  to  him  by  the 
o.  Plaintiffs  of  a  right  to  use  a  certain  road^  forming  part  of 

Ic^lSuLWiT  ^'^  manufactory.  This  notice,  they  contend,  was  justi- 
CoMFAVT.  fied  by  the  92nd  section  of  the  Lands  Clauses  Consoli- 
dation Act  1849,  providing  that  no  person  shall  be 
required  to  sell  or  convey  a  part  only  of  any  house  or 
other  building  or  manufactory,  if  such  person  be  v^-illing 
and  able  to  sell  and  convey  the  whole  thereof.  The 
Company  disputed  their  obligation  to  take  the  whole, 
and  contended  that  they  were  entitled  to  take  a  part 
oidy,  which  was  included  in  their  notice,  namely,  about 
19  perches. 

In  this  state  of  things,  on  the  10th  September  1851, 
the  Plaintiffs  filed  their  bill  for  an  injunction  to  re- 
strain the  Defendants  (the  Company)  from  proceeding 
to  take  a  part  without  taking  the  whole.  An  appli- 
cation was  made,  shortly  after  the  bill  was  filed,  to  Sir 
George  Turner,  to  obtain  an  interim  injunction;  but  his 
Honor  did  not  grant  that  injunction,  thinking  that  the 
92nd  section  of  the  Lands  Clauses  Consolidation  Act 
1845,  was  not  incorporated  with  the  Company's  Act. 
There  were  also  other  gromids  upon  which  he  refused 
the  injunction. 

The  Plaintiffs  appealed,  and  the  case  was  argued 
before  us  at  considerable  length  in  the  month  of  Fe^ 
bruary  last.  At  that  time  all  we  had  to  decide  was, 
whether  a  sufficient  case  was  established  to  make  it 
expedient  that,  imtil  the  cause  could  be  heard,  the 
Defendants  should  be  restrained  from  doing  what  they 
were  proposing  to  do,  and  that  the  matter  shoidd  be 
left  in  statu  quo  till  the  cause  was  heai  d.  We  thought 
that  such  a  prima  facie  case  was  made  out,  and  we 
granted  an  interim  injunction ;  and  at  the  same  time, 

upon 
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upon  the  application  of  tHe  parties^  we  gave  them  facilities  1 8527 

for  having  the  cause  heard  speedily,  both  sides  agreeing  g^^J[^^ 

that^  mstead  of  examining  witnesses,  each  party  should  v, 

make  what  affidavits  he  thought  fit,   and  that  those  ^.  i^ailwat 

affidavits  should  be  treated  as  evidence  in  the  cause,  so  Compakt. 
that  the  cause  might  be  set  down  speedily  to  be  beard 
before  us. 

This  was  accordingly  done,  and  the  question  is  whether 
or  not  the  Plaintiffs  have  now  on  the  hearing  entitled 
themselves  to  the  relief  which  they  ask.  There  were 
two  main  questions  for  consideration;  one  a  question  of 
&ct,  the  other  a  question  of  law.  The  question  of  fiact 
was,  whether  that  which  the  Defendants  proposed  to  take 
did,  within  the  meaning  of  the  Act,  constitute  a  part  of 
the  manufactory.  The  question  of  law  was,  supposing 
the  land  to  constitute  part  of  the  manufiutory,  were  the 
Defendants  enabled  to  take  it  without  taking  the  whole? 

The  question  of  fact  ought,  perhaps,  in  strictness  to 
be  described  as  a  mixed  question  of  law  and  fact.  What 
the  Defendants  proposed  to  take  was  a  certain  piece  of 
land,  which,  at  the  time  the  Act  passed,  was  not  covered 
with  buildings  though  it  was  within  the  wall  of  that  which 
is  called  the  manufactory.  Soon  after  the  passing  of  the 
Act  (the  Plaintiffs  having  made  their  purchase  just  before 
the  Act  passed)  considerable  additional  buildings  were  put 
^n  that  piece  of  land,  the  greater  portion  of  which  was 
vacant  at  the  time  the  Act  passed.  There  can  be  no 
^ubt  but  that  these  additional  bmldings  constitute  part 
of  the  manufactory  in  the  strictest  sense.  But  then  it 
was  contended  that  what  was  to  be  looked  at  was,  not 
4e  state  of  matters  when  the  Company  proceeded  to  take 
the  land,  but  the  state  of  the  property  at  the  time  when 
they  gave  the  notice ;  and  it  was  said,  that  at  that  time 
those  buildings  did  not  exist ;  that  at  that  time  it  was 

vacant 
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1852.        vacant  ground — within  the  waU^  it  is  true,  of  the  manu- 

^*^^^^*|^     factory — but  not  having   any  manu&cturing   procesB 

V,  carried  on  upon  it^  and  therefore  not  constituting^  within 

&c.  Bj^^r  ^^^  meaning  of  the  Act,  part  of  the  manufactory. 
CoMPAinr. 

We  do  not  think  it  necessary  to  decide  the  question, 
whether  the  state  of  the  property  at  the  time  the  Act 
passed,  or  its  state  at  the  time  when  the  land  was 
taken  by  the  Company,  is  to  be  regarded.  We  do  not 
consider  it  necessary  to  discuss  that  question,  because 
we  arc  both  of  opinion  that  this  was  part  of  the  manu* 
factory  at  the  time  when  the  Act  received  the  royal  assent. 
Ill  such  questions  there  may  be  nice  distinctions ;  and 
it  may  be  difficult  sometimes  to  say  on  which  side  of 
the  line  a  particular  piece  of  land  or  a  particular  build- 
ing lies.  But  wc  do  not  feel  ourselves  driven  to  any 
refined  distinction  in  this  case ;  because,  looking  at  the 
model  before  us,  which  we  assume  to  be  an  accurate  repre- 
sentation, there  seems  to  be  very  little  of  vacant  space 
within  the  wall.  I  can  easily  believe  what  one  or  two  of 
the  witnesses  say,  viz.  that  they  were  always  pressed  for 
room,  in  order  to  have  a  place  where  they  might  deposit 
their  rubbish  and  the  scoriae  that  came  from  the  ftus 
naces.  The  manufactory  could  not  go  on  without  that, 
any  more  than  it  could  go  on  mthout  the  furnace  itself. 
The  piece  of  ground  proposed  to  be  taken  was  absolutely 
necessary  as  a  place  for  the  deposit  of  rubbish  and  scorise^ 
and  it  seems  to  me,  and  to  my  learned  brother,  to  be 
clear  that,  in  this  cL,  everythig  included  ^thL.  the 
wall  constituted  at  the  time  of  the  passing  of  the  Act 
part  of  the  manufactory. 

This  disposes  of  the  question  of  fact  in  j&ivour  of  th6 
Plaintifis ;  and  then  arises  the  question  of  law,  that  is, 
assuming  that  the  land  proposed  to  be  taken  constitutes 
part  of  the  manufactory,  are  the  Defendants,  or  are  ihey 

not 
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wt,  bound  to  take  the  whole  of  the  mauu£eixitary  ?  That       1852. 
d^ends  upon  the  question  of  law  whether  or  not  the     ^^^^^^^ 
92nd  section  of  the  Lands  Clauses  Consolidation  Act  v. 

was  or  was  not,  expressly  or  impliedly,  incorporated  into  j^  *ji^ii,^^Y 
the  special  Act   (11  &  12  Vki.  c.  138).     Now,  the     Compaity. 
second  clause  of  the  special  Act  says,  *^  Be  it  enacted, 
that  the  provisions  of  the  Lands  Clauses  Consolidation 
Act  1845,  shall,  so   far   as  the  same   are  applicable 
and  are  not  inconsistent  with  the  provisions  hereinafter 
contained,  be  incorporated  with  and  form  part  of  this 
Act/^     What  was  contended  was,  that  the  92nd  section 
was  inconsistent  with  the  provisions  thereinafter  con- 
tained ;  and  it  is  upon  that  point  that  we  have  had  the 
greatest  pressure  upon  our  minds,  because  it  appears  to 
have  been  the  opinion  of  a  Judge  of  the  highest  emi- 
nence, and  for  whom  we  both,  and  all  the  profession, 
fed  the  most  profomid  respect,  that  the  92nd  section 
was  not  incorporated  in  the  special  Act.    Therefore  wc 
bvc  felt  very  diffident  as  to  the  view  which  we  have 
tak^.    But,  with  all  respect  for  that  opinion,  we  have 
oome  to  the  conclusion  that  there  was  nothing  in  any  of 
the  subsequent  provisions  inconsistent  with  the  notion 
of  the  92nd  section  being  incorporated  in  that  Act. 

I  will  proceed  shortly  to  consider  what  ai'c  the 
gtounds  oil  which  it  was  contended  here,  and  before 
the  Vicc-Chanccllor,  that  the  92ml  section  is  incon- 
astent  with  the  special  Act.  They  all  appear  to  involve  ' 
the  assumption  that  the  92nd  section  is  imperative, 
w  that  in  all  cases  the  Company  must  take  the  whole 
manufectory,  if  they  take  part  of  it.  But,  according  to 
the  92nd  section,  they  need  oidy  take  it  if  the  other 
party  requires  it  to  be  taken.  It  woidd  liavc  been  the 
height  of  injustice  to  enact  that  in  all  cases  they  must 
take  it  fit  invitum.  The  owners  of  the  manufactory 
ought   say  in   many  cases,   ^^It  is  quite  immaterial 

whether 
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1852.        whether  you  take  the  whole  or  not/'    In  such  casee 

Spabbow      *^^  Company  are  not  bound  to  take  the  whole.     It 

V,  seems  to  me,  that  the  whole  argument  on  the  part  of  the 

&c.  Eailwat  Defendants  has  proceeded  on  this  fallacy;    for  when 

GoMPAHT.     one  looks  at  the  different  arguments  which  have  been 

deduced  from  the  12th,  13th,  and  14th  sections  of  the 

special  Act,  and  considers  at  the  same  time  the  92nd 

section  of  the  general  Act  as  providing,  not  that,  under 

all  circumstances,  the  laud  must  be  taken,  but  only  that 

it  must  be  taken  if  the  owner  of  the  manufactory  requires 

it  to  be  taken,  all  the  difficulty  seems  to  vanish,  as  will 

appear  when  we  consider  these  arguments  in  detail. 

The  13th  section,  which  was  mainly  relied  on,  has 
enactments  to  this  effect.  It  appears  that  a  gentleman 
of  the  name  of  Crane  was  the  owner  of  land  adjoin- 
ing to  this  manufactory,  and  that  by  arrangement  be- 
tween the  Plaintiflfe  and  Mr.  Crane,  for  their  common 
convenience,  there  was  to  be  a  side  line  or  private  rail- 
way, that  was  to  run  on  for  a  considerable  way  down  to 
the  west,  so  as  to  join  not  this  railway,  but  the  Stow 
Valley  Railway.  The  13th  section  enacted,  that  such 
part  of  the  railway,  by  that  Act  authorized  to  be  made, 
83  should  pass  through  any  of  the  several  plots,  pieces, 
or  parcels  of  land  in  the  parish  of  Wolverhampton^  &c., 
numbered  159,  160,  161,  and  162,  on  the  plan,  and  so 
much  of  the  piece  of  land  numbered  158,  as  was  therein 
after  defined  (that  is,  those  pieces  of  land^  for  which 
this  side  line  or  private  railway,  was  to  be  formed,) 
should  be  arched  or  covered  over ;  and  that  such  arching 
or  covering  should  be  continued  in  such  manner  and  of 
such  strength  as  should  make  it  sufficient  to  bear  and 
cany  over  and  upon  the  same  a  branch  railway,  or 
branch  railways  to  be  worked  by  horse  power ;  and  in 
case  the  owner  or  owners  for  the  time  l^eing,  and  other 
parties  interested  in  the  said  plots,  pieces,  or  parcels 

of 
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of  land,  and  the  said  Company,  should  differ  as  to        1852. 
the  manner  of  constructing,  or  as  to  the  strength  of     gp^Bnow 

sach  arching  or  covering,  the  same  shoidd  be  settled  by  v. 

T^hbOxfokd 
arlntration,  in  manner  prescribed  by  the  Railways  Clauses  ^^  B-ailway 

Consolidation  Act  1845,  with  respect  to  the  settlement     Compaky. 
of  disputes  by   arbitration.      Now  the  argument  was, 
that  that  proyision  is  inconsistent  with  the  notion  that 
the  Company  should  take  the  whole  of  the  manufactory, 
because  in  that  case  the  side  railway  would  in  truth  be 
their  own  railway,  and  they  might  deal  with  it  as  they 
thought  fit.    But  there  are  two  answers  to  that  argu- 
ment ;  first,  that  the  Railway  Company  might  not  be 
called  upon  to  take  the  whole  manufactory,  in  which 
case  this  provision  woidd  seciure  to  the  Plaintiffs  the 
benefit  proposed;  and  secondly,  that  this  side  line  or 
private  railway  was  not  for  the  exclusive  benefit  of  the 
Haintiflb,  one  other  proprietor  at  least,  namely,  Mr. 
Crane,  being  interested  in  it.    Whether  any  other  per- 
sons were  or  were  not,  is  immaterial,  because  the  pro- 
vision in  the  13th  section  was  absolutely  necessary  to 
wcure  Mr.  Crane's  rights.     Therefore  it  seems  to  me 
that  there  is  nothing  whatever  inconsistent  with  the  13th 
section  of  the  special  Act  in  supposing  that  the  92nd 
section  of  the  general  Act  was  to  have  its  full  operation. 

With  regard  to  the  14th  section,  it  is  thereby  enacted, 
"that  the  owner  or  owners  for  the  time  being  of  the  said 
Bereral  plots,  pieces  or  parcels  of  land,  lastly  hereinbefore 
mentioned,  and  all  other  persons  interested  therein,  shall 
have  and  enjoy  the  same  powers,  rights,  privileges,  ease- 
inents,  and  authorities  over,  above,  and  upon  the  upper 
mr&ce  of  the  said  arching  or  covering,  including  the 
power  of  making,  maintaining,  and  working  the  said 
branch  railway  or  railways,  to  be  worked  by  horse  power 
as  aforesaid,  over  and  upon  the  said  arching  or  covering, 
B8  the  said  owner  or  owners,  or  other  persons,  now  have 

and 
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1852.        and  enjoy^  in^  upon^  and  over  the  Bsdd  several  plots/' 

^^7^![I^      "  Provided  always^  that  the  said  owner  or  ownen^  or  other 

V,  peraonSj  shall  not  be  at  liberty  to  erect  upon  the  said 

S^^^Rao^xx  ^'c'^i^  or  covering  any  buildings^  without  the  consent 

CoKTAirT.     in  writing  of  the  said  Company."    Now  it  is  argoqd  that 

tlus  14th  section  shows  it  to  be  impossible  to  consider 

the  02nd  section  of  the  general  Act  incorporated  into  the 

special  Act  for  this  reason.    The  private  railway,  it  is 

said,  would  run  over  the  Company's  railway;  and  there- 

fore  the  Company  were  interested  in  seeing  that  nothing 

should  be  done  to  damage  them.    But,  it  is  asked,  why 

stipulate  for  that,  if  the  Company  itself  is  to  become 

the  proprietor  of  the  manufactory,  as  an  adjunct  to 

which  the  private  railway  is  to  be  erected  ?    The  same 

answer  applies  to  this  as  to  the  argument  on  the  18th 

section.    It  is  true  that  the  Company  may  become  the 

proprietors  of  the  private  railway,  and  in  that  case  this 

clause  would  become  superfluous.    But  in  the  event  of 

their  not  being  required  to  take  the  Avhole  manujGactoryi 

then  such  a  stipulation  is  necessary. 

Then  again  Mr.  fVilles  has  particularly  directed  our 
attention  to  the  12th  section,  which  he  says  is  incou'* 
sistent  with  the  notion  that  the  92nd  section  of  the  gene* 
ral  Act  was  part  of  this  Act.  The  12th  section  relates  to 
certain  properties,  numl)ered  respectivelyOO,  91, 180, 131, 
andl40  (being,  as  Iwill  assume  for  the  present^  all  of  them 
either  houses  or  manufactories,  or  something  that  would 
come  within  the  scope  of  section  92  of  the  general  Act). 
It  enacts,  that  the  Company  shall  and  they  are  thereby 
required  to  purchase  all  these  properties,  being  all  in«> 
duded  within  the  line  of  deviation,  but  not,  apparently, 
aoeording  to  the  parliamentary  plan  properties  that 
would  be  taken,  unless  there  should  be  a  deviation  fix>m 
the  iutended  line  of  railway.  It  is  asked,  for  what  pur^ 
pose  was  it  necessary  to  enact  that  these   particular 

manufactories 
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numa&ctories  should  be  takcn^  when  the  92ud  section,        1852. 
if  incorporated  into  the  Act,  would  have  effected  all  that     s^T^[I^ 
WS8  required?    The  answer  is,  that  the  92nd  section  v, 

only  gives  authority  to  the  owner  of  a  manufactory  to  s^/Bj^^^y 
ioflgt  iqwnthe  whole  being  taken,  if  any  part  is  taken;     CoMvimr. 
wbereaa  this  enactment  positively  stipulates  that  the 
whde  of  the  properties  numbered  90,  91,  130, 131,  and 
140  shall  be  taken.    It  is  obvious,  on  looking  at  the  plan, 
that  as  to  a  large  portion  of  this  property,  the  stipula- 
tion must  have  been  introduced  to  prevent  opposition  on 
the  part  of  the  owners  of  these  properties,  because  they 
cannot  all  be  used  for  the  purpose  of  the  railway.  They 
are  all  out  of  the  line  that  was  contemplated,  though 
within  the  line  of  deviation.    It  is  sufficient  for  the  pur* 
poses  of  the  present  argument  to  say,  that  it  is  a  per* 
fecdy  different  enactment  from  the  92nd  section  of  the 
general  Act,  which  does  not  say  that  you  shall  take  every 
numnfactory  that  is  within  your  line  of  deviation ;  but 
only  that  if  you  take  a  part  of  the  manufactory,  you  shall, 
if  the  owner  wishes  it,  take  the  whole  of  the  manufac- 
toiy.    What  is  enacted  by  this  12th  section  is  different; 
iiimely,  that  with  r^ard  to  several  manufactories  within 
the  line  of  deviation,  but  not  probably  in  the  line  that  will 
be  touched  by  the  railway,  you  shall  take  and  pay  for 
those,  whether  you  use  them  or  not.    This  therefore  also 
wholly  tails,  as  a  reason  for  inducing  us  to  suppose  that 
the  92nd  section  is  inconsistent  with  the  provisions  of 
this  Act. 

Another  argument  was  pressed  upon  us,  but  I  thought 
at  the  time  that  it  was  unfoimded.  It  seems  that  the 
Plaintiffs  petitioned  the  House  of  Lords,  that,  notwith- 
standing the  introduction  of  the  clause  as  to  the  private 
nilway,  the  bill  might  not  pass  into  a  law.  It  is  said  that 
on  that  occasion  they  represented  that  the  effect  of  the 
dauae  would  be  that  they  could  not  insist  upon  the  92nd 

section. 
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1852.        section  of  the  general  Act.     If  they  did,  we  cannot  of 

^T^T^      course  be  bound  by  their  view  of  the  law,  and  the  cir- 

V,  cumstance   of  their  opposition  is  a  strong  one  in  their 

&c.  Eailwat  ^^vour  on  the  question  of  fact,  that  they  never  meant  to 

OoMPAVT.     consent  to  abandon  the  right  to  insist  upon  the  whole  of 

the  manufactory  being  taken,  if  any  of  it  was  taken.     It 

seems  to  me  that  this  circumstance,  so  far  as  it  has  any 

bearing,  is  rather  in  favour  of  the  Plaintiffs  than  against 

them. 

That  being  the  state  of  the  case,  the  conclusions  at 
which  we  have  arrived  are,  that,  in  point  of  fact,  the  pro- 
perty  was,  at  the  time  when  the  Company  gave  the  notice, 
part  of  the  manufactory,  and  that  the  92nd  section  of 
the  general  Act  entitles  the  owners  of  the  remaining 
part  of  that  manufactory  to  insist  upon  the  whole  being 
taken. 

The  only  remaining  question  is  one  which  has  been 
raised  now  at  the  hearing  for  the  first  time,  \iz.  that 
although  the  Company  have  given  a  notice,  in  the  ordi- 
nary way,  that  they  mean  to  take  the  land,  they  are  now 
entitled,  if  they  cannot  take  the  land,  to  burrow  imder 
it,  by  making  a  timnel  which  they  say  they  are  able 
and  willing  to  do,  without  taking  or  touching  any  part 
of  the  surface.  A  great  number  of  arguments  in  support 
of  this  view  were  urged  upon  us.  It  was  said,  Suppose 
the  manufactory  was  at  the  top  of  a  hill,  and  you  were 
burrowing  imder  it  at  the  distance  of  1000  feet,  are  you 
then  taking  part  of  the  manufactory?  I  do  not  fed 
myself  called  upon  to  answer  that  question;  but  if  I 
were,  I  should  incline  to  the  opinion  that  you  are,  on 
the  principle  of  the  maxim,  "  Cujus  est  solum  ejus  est 
usque  ad  inferos.'^  Can  it  l)e  said  that  if  you  were  an 
inch  below  the  surface,  you  would  not  take  a  part  of  the 

manufactory  ? 
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inanufiM5tory  ?     I  am  inclined  to  think  that  however  deep        1852. 
the  tunnel  was  made,  it  would  be  within  the  enactment.     gp^Rnow 

V. 
fFHsOxFOKI) 

I  do  not  however  think  that  question  arises,  because  ^^  Bjlilwjlt 
kere  is  a  notice  to  take  the  land ;  and  upon  that  notice     Oompakt. 
the  Company  were  proceeding  to  take  it  in  the  ordinary 
vaj.   That  is  virtually  what  was  contemplated  when  the 
notice  was  given.     Moreover  they  have  given  a  bond, 
under  the  85th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  and  in  that  bond  they  have  recited,  that  150/. 
has  been  assessed  as  the  value  for  the  purchase  in  fee- 
simple  of  the  messuage,  tenements,  hereditaments,  and 
the  several  lands  mentioned  in  the  notice,  and  numbered 
161,  and  that  850/.  has  been  assessed  as  the  value  for 
aeveranoe.     It  is  obvious,  that  what  was  meant  was,  that 
they  were  to  take  the  land,  and  pay  150/.  for  the  value 
of  the  land  and  building,  and  350/.  for  the  inconve- 
nience occasioned  by  the  severance.     That  is  the  way 
in  which  they  put  it  themselves;  and  I  cannot  but  come 
to  the  conclusion  that  this  scheme  of  proceeding  by  a 
timnel  is  a  mere  afterthought.    Under  their  notice,  the 
Defendants  must  take  the  land,  or  do  nothing. 

I  think,  therefore,  that  the  Plaintiffs  are  entitled  to 
the  relief  which  they  ask.  The  injunction  will  be  made 
perpetual  in  the  terms  in  which  it  was  made  before, 
except  that  there  must  be  an  undertaking  on  the  part 
of  the  Plaintiffs  to  make  a  good  title  to  the  land,  and 
to  execute  a  conveyance.  I  suppose  there  will  be  no 
difficulty  about  that.  If  they  have  not  a  good  title  to 
the  manufactory,  they  cannot  be  able  and  willing  to 
convey  it. 

The  Lord  Justice  Knight  Bruce. 

Very  few  words  need  be  added  by  me  to  what  has 
beeasaid.'  I  continue  totakeaview  differing  from  a 

judgment 
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1852.       judgment  which  I  hold  in  the  highest  respect  and  estima- 

Spabbow     ^^^  ••  ^  *^®  ®^®^  ®^  *^®  12th,  18th,  and  14th  sections 
«».  of  the  special  Act.     I  am  of  opinion,  that  the  introduc- 

«&c.  Bailwat  ^o^  ^  these  sections  does  not  exclude  the  application 
CoMPAKT.  or  incorporation  of  the  92nd  section  of  the  general  Act, 
and  that,  upon  the  undisputed  facts  of  the  case,  whether 
the  state  of  the  property  when  the  notice  of  the  intention 
to  take  it,  or  its  state  when  the  Act  was  passed,  is  re- 
garded, the  land  which  the  Defendants  require  is  part 
of  the  Plaintiffs'  manufactory,  within  the  meaning  of 
that  section. 

ObservationB  were  made  on  the  language  of  the 
petition,  which  the  PlaintiiTs  presented  to  the  House 
of  Lords,  The  allegations  in  the  petition  may  have 
been,  or  may  not  have  been,  accurate ;  but  fraud  or  un- 
fair intention  upon  the  petitioners'  part  is  out  of  the 
case;  and  it  is  not  pretended  that  they  amounted 
to  contract.  They  might,  by  possibility,  have  been  so 
worded  as  to  amount  to  a  representation  of  fact  or  inten- 
tion, from  which,  if  they  had  induced  a  particular  line  of 
conduct  on  the  part  of  those  to  whom  they  were  made^ 
the  Plaintiffs  would  not  have  been  allowed  to  depart : 
but  I  am  of  opinion  that  the  case  cannot  be  put  so  high^ 
and  that  there  is  no  evidence  that,  by  reason  of  anything 
stated  in  the  petition,  the  Company  was  induced  to  adopt 
any  line  of  conduct  rendering  the  Plaintiffs'  present  con-» 
tention  unfair  or  inequitable. 

With  regard  to  the  design  now  said  to  be  practicable, 
of  carrying  the  railway  under  the  surface,  so  as  not  to 
disturb  or  interfere  with  the  Plaintiffs'  manufactory,  one 
sufficient  answer  has  been  given,  independently  of  others 
which  might  be  suggested;  and  it  is  this,  that  the  no- 
tice which  the  Defendants  gave  was  a  notice  to  purchase 
merely  and  abaolutdy  the  fee^simple  of  the  land  spe- 

dfied 
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Ill 


cified  iu  it.   The  notice  (whether  it  amounts  to  an  actual       1852. 

contract,  or  to  a  declaration  of  intention,  forbidden  by     a"^^'^ 

thehw  to  be  departed  from,  is  of  no  importance)  had  v. 

the  effect  of  a  contract,  and  the  effect  of  giving  the  ^'nAiLvmr 

Plaintiffii  a  right  to  say  that  the  lands  mentioned  in  the     Company. 

ctnitract  should  not  be  taken,  should  not  be  used,  un- 

le»  upon  the  terms  that  if  the  Plaintiffs  desired  to  sell 

the  whole  the  Defendants  should  purchase  the  whole. 

From  that  notice  the  Defendants  are  not  entitled  to 

recede.    Substantially,  the  decree  must  be  for  the  Plain- 

tifi,  and  I  believe  that  Lord  Cranwarth  agrees  with  me 

in  thinking  that  the  Defendants  ought  to  pay  the  costs 

of  the  suit,  including  the  costs  of  the  original  motion  for 

an  injunction. 


JONES  V.  BATTEN. 

T>  Y  the  6th  section  of  the  Act  for  the  Improvement  of 
the  Jurisdiction  in  Equity  (15  &  16  Vict,  c.  86),  the 

Clerk  of  Records  and  Writs  may  receive  and  file  a 
written  copy  of  (among  other  bills)  a  bill  for  an  injunc- 
tion, on  the  undertaking  of  the  solicitor  to  file  a  printed 
copy  of  such  bill  within  fourteen  days;  and  every  bill 
so  filed  shall  be  deemed  to  have  been  filed  at  the  time 
of  filing  the  written  copy. 

By  the  12th  section  of  the  Suitors  in  Chancery  Relief 
Act  (15  &  16  Vict.  c.  87),  it  is  enacted,  that  no  docu- 
ment which  by  any  Order  is  required  to  have  a  stamp 
shall  be  filed  unless  and  until  the  same  shall  have  a 
stamp  impressed  thereon. 

By  the  Order  of  October  25,  1852,  art.  6,  it  is  di- 
rected  that  the  fees  shall  be  payable  which  are  men- 
tioned 
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tioned  in  the  second  scliedule  to  the  Order,  by  means  of 
stamps.     The  second  schedule  has  this  item : 

"  Filing  any  bill  or  information    ..£10    0.'* 

In  this  case  a  written  bill  for  an  injunction  ha^  been 
filed  with  a  proper  stamp.  On  the  solicitor  attending 
within  the  fourteen  days  to  file  the  printed  copy,  the 
officer  declined  to  receive  it  without  a  stamp. 

Application  was  then  made  to  the  Vice-Chancellor 
Thimer,  that  the  printed  copy  might  be  received  without 
a  stamp.  His  Honor  requested  that  the  matter  might 
be  mentioned  to  the  Lords  Justices. 


Mr.  Freeling  now  made  the  application  accordingly. 

Their  Lordships  held  that  the  two  copies  formed  but 
one  bill,  and  that  the  second  or  printed  copy  was  not  a 
document  required  by  the  Order  to  be  impressed  with  a 
stamp. 

They  were  also  of  opinion  that  the  written  bill  must 
remain  in  the  office  along  wdth  the  printed  copy,  so  as  to 
presence  evidence  of  the  actual  time  of  filing  it. 
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1852. 


l^    the  Matter    of  The  NORTH    OP    ENGLAND    M^S.Zl. 
JOINT  STOCK  BANKING  COMPANY  and  of      '^'^  ^' 
The  JOINT  STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

HOLME^S  CASE. 

T^HIS  was  the  renewal,  on  the  part  of  the  Official    Before  The 
Manager  of  the  above  Company,  of  a  motion  which    ^^^  Lord 
had  been  refused  by  the  Vice-Chancellor  Knight  Bruce,     St.  Leok- 

ABDS. 

on  the  29th  March  1851.    The  object  of  the  original 

and  present  application  was  to  obtain  a  declaration  that  of  a  Joint 

Thxmas  Holme  was  liable  as  a  contributory  in  respect  of  .°*^JJ  ^"*^- 

•^  ^  ing  Com- 

forty-eight  shares  for  all  losses  sustained  by  the  Com-  pany'e  deed 
pany  anterior  to  the  21st  January  1847,  the  day  on  ment  Uwai 

which  he  transferred  the  forty-eight  shares  to  Mary  among  other 
A',  r*  things,  pro- 

A^chmm.  vid^a  that 

nothing  in  the 
deed  con- 
The  following  facts  of  the  case  are  extracted  from  the  tained  shoold 

judgment  of  the  Master :—  "l^«*®  *  '^• 

'  ^  tiring  mem- 

ber from  his 

"  Thomas  Holme  signed  the  deed  of  settlement  in  re-  Iobbcb  sus- 
sped  of  shares  amounting  to  thirty,  and  subsequently  he  tained  by  the 
acquired  eighteen  other  shares.     On  the  21st  Jant^ry  to  the  period 

1847,  he  transferred  these  forty-eight  shares  to  Mary  of  hisretire- 

•^  ment,  and 

AitcMson^  having  received  dividends  or  profits  which  also  that  the 

became  payable  up  to  that  day.  b^n^^ 

"The  sheeta should, 
as  between 
■hareholders,  be  binding  and  concloBive.  A.B.,  a  shareholder,  duly  transferred  his 
diares,  and  the  two  balance  sheets  immediately  preceding  the  transfer  showed 
the  affairs  of  the  Company  to  be  in  a  prosperous  condition.  Four  months 
ftfier  the  transfer  the  Bank  suspended  payment,  and  upwards  of  three  years 
after  that  time  an  order  was  oDtained  for  the  winding  up  of  the  Company. 
The  person  who  prepared  the  balance  sheets  deposed  that  there  were  in  fact  con- 
fliderable  losses  sustained  by  the  Company  in  the  two  years  preceding  the 
tmosfer :  Held,  nevertheless,  and  affirming  the  decisions  of  the  Master  and 
the  Vioe-Chancellor,  that  A.  B.  was  not  liable  as  a  contributory. 

Vol.  II.  I  D.  M.  o. 
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1852.  "  The  sum  of  255/.  14».  has  been  paid  by  Mary  Aitchu 

HoLics*8  '^^  ^^  account  of  the  calls  made  under  this  reference, 
Ca8b.  and  Samuel Hedky,  by  his  affidavit^  swears  'that  he  has 
been  informed^  and  he  believes  that  Mary  Aitchison  is 
totally  unable  to  make  any  further  payment  on  account 
of  the  said  calls^  or  either  of  them/  Under  these 
circumstances,  the  Official  Manager  appUes  to  indnde 
the  transferor,  Thomas  Holme,  as  liable  to  losses  under 
the  provision  in  the  26th  article  of  the  deed,  that  '  no- 
thing in  this  article  contained  shall  extend,  or  be  con- 
strued to  extend,  to  release  the  previous  holder  of 
shares,  so  forfeited  or  transferred  as  aforesaid,  from  his 
proportion  of  the  losses,  if  any,  sustained  by  the  Com- 
pany up  to  the  period  of  his  ceasing  to  be  such  holder 
of  shares/  In  Hawthorn? s  case  (a),  he  was  included  in 
the  list  as  liable  in  respect  of  losses,  if  any,  sustained  by 
the  Company,  up  to  the  period  of  his  ceasing  to  be  a 
holder  of  shares;  but  in  the  present  case,  Mr, Holme 
resists  being  included  at  all,  upon  the  ground  that,  at 
the  time  he  ceased  to  be  a  shareholder,  the  Company 
had  not  incurred  any  losses,  and  in  support  of  that  pro- 
position he  relies  upon  the  reports  of  the  Directors,  and 
mainly  upon  two  balance  sheets.  One  is  for  the  year 
ending  the  31st  of  December  1845,  by  which  it  is  made 
to  appear  that  there  was  profit  for  that  year  amounting 
to  9773/.  1*.  llrf.,  out  of  which  a  half  year's  dividends, 
amounting  to  3782/.  14^.  Sd.,  were  paid.  The  other  is 
for  the  year  ending  31st  of  December  1846,  by  which  it 
is  made  to  appear  that  there  was  profit  for  that  year 
amounting  to  12,421/.  10s.  4:d.,  out  of  which  a  half 
year's  dividends,  amounting  also  to  3732/.  14/.  3i/.,  were 
paid.  It  is  argued  on  behalf  of  Mr.  Holme,  that  these 
balance  sheets  are  by  the  terms  of  the  deed  of  settlement 

conclusive 

(a)  1  Mac,  ^  Q.  49. 
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1852.        shareholder^  not  being  a  Director  or  Auditor,  should  be 
Holms'b      eiititled  to  inspect  the  books. 


Cabs. 


By  the  twenty-second  Article  it  was  provided,  that 
the  Directors  should  half-yearly  set  a  value  on  the 
shares ;  that  the  shareholders  might  sell  or  transfer  their 
shares  with  the  consent  of  the  Directors,  first  offering 
them  to  the  Company ;  and  that  if  the  Directors  refused 
their  consent,  they  should  purchase  the  same  out  of  the 
funds  of  the  Company,  at  the  value  for  the  time  being 
set  upon  them. 

By  the  twenty-sixth  Article  it  was  provided,  that 
whenever  by  any  means  whatever  any  shares  shall  be- 
come actually  forfeited,  or  shall  be  duly  and  effectually 
transferred  to  a  new  holder,  then,  and  in  such  case,  and  not 
before,  the  responsibility  of  the  previous  holder  as  a  mem- 
ber of  the  Company  in  respect  of  such  shares,  shall  (so  fiur 
as  the  law  will  in  that  behalf  allow)  cease  and  determine, 
and  such  previous  holder  shall  be  exonerated  and  released 
from  all  subsequent  claims,  demands,  and  obligations  in 
respect  of  the  same  shares,  and  from  all  future  observ- 
ance and  performance  of  the  covenants,  conditions, 
stipulations,  and  agreements  in  the  deed  of  settlement 
contained  in  respect  of  the  same  shares,  provided,  ne- 
vertheless, that  nothing  in  tjiis  article  contained  shall 
extend  or  be  construed  to  extend  to  release  the  previous 
holder  of  shares  so  forfeited  from  his  proportion  of  the 
losses,  if  any,  sustained  by  the  Company  up  to  the  period 
of  his  ceasing  to  be  such  holder  as  aforesaid. 

By  the  thirtieth  Article  it  was  provided,  that  every 
transfer  shall  carry  with  it  the  profits  and  interest,  and 
share  of  capital  and  surplus,  or  guarantee  fund  in  re- 
spect of  the  shares  transferred,  so  as  to  close  all  the 

right 
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'"^glit  and  interest  of  the  party  making  such  transfer  in        1852 
''^S'spect  of  such  transferred  shares.  Holme's 


Cask. 


By  the  forty-fifth  Article  it  was  provided,  that  at 
eiy  half-yearly  general  meeting  of  the  Company,  the 
>rs  shall  exhibit  to  the  shareholders  such  a  balance 
rSneet  as  they  are  required  to  prepare  by  the  sixty-ninth 
1^  and  such  a  statement  of  the  probable  amount  of 
to  be  apprehended  from  the  subsisting  accounts 
d  engagements  of  or  with  the  Company,  and  generally 
>tf  the  state  and  progress  of  the  affairs  up  to  the  30th 
mme  and  31st  December  preceding,  as  the  Directors  shall 
eem  expedient  for  the  interest  of  the  Company  to  be 
ade  public,  and  every  such  balance  sheet  shall  be  bind- 


\Tig  and  conclusive  on  all  the  shareholders,  their  execu- 
tors^ administrators,  and  assigns,    unless    some  error 
«ha]l  be  discovered  therein  respectively,  and  in  that  case 
such  error  only  shall  be  rectified. 

By  the  sixty-ninth  Article  it  was  provided,  that  the  Di- 
itctors  should  cause  all  necessary  books  of  account  to  be 
kept,  and  cause  entries  to  be  made  of  all  receipts,  pay- 
ments, transactions,  and  dealings,  and  of  all  profits  and 
losses  arising  therefrom,  and  an  accoimt  of  all  dealings 
and  investments  with,  or  of  the  capital,  or  of  the  money 
deposited  with  the  Company,  and  should,  at  least  twice  in 
every  year,  up  to  30th  June  and  31st  December,  cause 
the  same  books  to  be  settled  and  balanced,  and  "  cause 
to  be  made  out  a  full,  true,  and  explicit  statement  and 
balance  sheet,  exhibiting  the  debts  and  credits  of  the  Com- 
pany, and  the  amount  and  nature  of  the  capital  and  pro- 
perty thereof,  and  the  then  fair  value  of  the  same  esti- 
mated by  the  Directors  as  nearly  as  may  be,  and  to  the 
best  of  their  judgment,  and  the  amount  of  the  Company's 
negotiable  securities  then  in  circulation,  and  the  profits 
and  looses  of  the  Company,  and  all  other  matters  and 

things 
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oonaeqaenoe  would  be^  that  in  the  case  of  every        1852.' 
fcarsuisfisr  of  shares  the  aoooimts  of  the  Company  would      Holmb's 
u^e  to  be  taken.    We  Airther  submit  that  there  can  be        Casb. 
liabiUty  to  creditors,  inasmuch  as  more  than  the  three 
limited  by  the  Act  7  Geo.  4,  c.  46^  have  elapsed 
lietween  the  date  of  the  transfer  and  the  winding  up  of 
tjbe  Company,  and  that,  so  far  as  the  transferee  is  con- 
oeamed,  there  was  no  guarantee  to  indenmify  him  on  the 
of  his  transferor,  Dodg$ori$  Case  (a). 


Mr.  Bethett,  in  reply,  submitted  that  the  present  case 
must  be  governed  by  the  authority  of  Hawthorn^ $  Case  (i), 
where  a  shareholder  who  had  retired  was  nevertheless  held 
to  be  Uable  as  a  contributory. 


The  LoBD  Chancellor.  j^^h^  1. 

The  question  here  is,  whether  a  person,  who  has  trans- 
ferred his  shares  upwards  of  three  years  before  the  stop- 
pmg  of  the  Company  can  now  be  put  upon  the  list  of 
oonlributories  of  the  Company,  regard  being  had  to  the 
jmmsions  of  its  deed  of  settlement,  and  to  the  state  of  its 
affiuiB,  as  disclosed  by  the  balance  sheet  presented  to  the 
shareholders  of  the  Company  previously  to  the  transfer. 

In  aU  these  conpems,  in  which  there  are  necessarily.a 
great  many  floating  balances  and  open  accounts,  it  is 
scarcdy  possible,  at  any  given  moment,  to  ascertain 
what  the  actual  loss  is;  and  therefore,  generally  speak- 
ing, when  a  man  comes  in  as  a  purchaser  of  an  interest 
in  any  of  such  concerns,  he  takes  it  just  as  he  nnds  it, 
sobject  to  whatever  loss  or  benefit  may  result;  other- 
wise, were  the  seller  to  continue  liable  for  losses  up  to 
the  time  of  the  sale,  unless  there  was  some  special  pro^d- 
sion  to  meet  that  exact  case,  it  would  be  necessary,  on 

every 
(a)  ZD$O.Sf  8,^,  (h)  1  Mac,  Sf  G.  4Q. 
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1852.        every  occasion^  to  take  an  acooimt  of  the  actual  extent 
HoLMs's      ^^  ^^^^  ^^  ^^^  ^^^  when  each  particular  transfer  took 
Case.         place,  which  would  be  almost  impossible. 

It  is  quite  clear  that,  on  a  question  of  this  nature^  it 
cannot  be  maintained  that  the  loss  was  incurred,  as  was 
attempted  to  be  argued,  when  the  debt  was  incurred — 
that  is,  when  the  loan  or  advance  was  made ;  and  if,  in 
the  result,  the  debt  has  proved  a  desperate  one,  that  is  no 
reason  why  it  should  be  considered  as  a  loss  at  the  time 
that  that  debt  was  contracted.  The  question  then  is^ 
What  is  the  exact  moment  at  which  the  loss  may  be  said 
to  have  occurred  ?  This  Company  went  on  in  a  way  that 
was  sure  to  lead  to  ruin,  haig  mere  securities  upon 
paper ;  and  when  they  foimd  that  the  debtors  could  not 
pay,  they  renewed  their  bills.  These  bills  ultimately 
proving  valueless,  the  period  at  which  the  loss  was  sus- 
tained by  the  Company  would  in  each  case  have  to  be 
referred  to  the  date  of  the  insolvency  of  each  debtor,  and 
the  inquiries  consequent  upon  such  a  reference  could,  in 
fiict,  never  be  carried  out.  This  di£Sculty  is  obviated^  in 
most  cases,  by  the  understanding  that  the  buyer  buys  into 
the  concern  just  as  it  stands,  and  then  no  question  arises 
as  to  the  liability  of  the  seller  to  future  calls.  If  the 
capital  has  not  been  all  called  up,  the  buyer  may  have 
the  benefit,  or  he  may  come  into  the  concern  at  the  time 
that  it  is  absolutely  insolvent :  for  that  there  is  no  help. 

This  deed,  however,  has  a  particular  provision  that  the 
seller  sl^  be  absolved  from  future  liability,  but  that  he 
shall  be  still  liable  for  losses  already  incurred ;  and  that 
clause  has  given  rise  to  the  question  before  me.  The 
deed,  after  giving  certain  directions  authorizing  transfers, 
as  to  which  I  shall  presently  advert,  provides,  in  the 
twenty-sixth  clause,  that,  wherever  any  share  is  trans- 
ferred, the  man  who  makes  the  transfer  shall  be  "  released 

from 
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in  all  subsequent  claims,  demands,  and  obligations  in         1852. 
^^^«pect  of  the  same  shares,  and  from  all  future  observance       h^^me^ 
d  performance  of  the  covenants :'' — if  it  had  stopped         Ci^s. 
ere,  that  provision  would  have  extended  to  release  the 
from  all  prior  obligations,  whether  resulting  in 
or  not ;  but  that  is  followed  by  the  proviso,  "  that . 
othing  in  this  article  contained  shall  extend,  or  be  con  - 
^ttnied  to  extend,  to  release  the  previous  holder  of  share  6 
forfeited  or  transferred  as  aforesaid  from  his  propo?  f- 
on  of  the  losses  (if  any)  sustained  by  the  Company  i  ip 
the  period  of  his  ceasing  to  be  such  holder.**   Now, .  if 
tie  ascertainment  of  these  losses  is  provided  for  by  ^che 
eed  of  settlement,  then  the  clause  which  I  have  last 
is  a  sensible  one,  as  it  enables  the  party  Vaying 
know  the  state  of  the  concern,  and  the  party  sell- 
to  know  the  state  of  his  liabilities,  while  the  Coi  npany 
^^rould  have,  what  is  contended  is  the  true  constn  iction, 
the  continuing  liability  of  the  outgoing  member  in  re- 
spect of  the  losses  thus  ascertained.    It  has  bee:  a  con- 
tended on  both  sides,  but  upon  this  point  I  g  ive  no 
cpinian,  that  the  purchaser  is  liable  to  the  whole  extent 
of  the  liability  of  any  partner — that  is,  as  well  to   future 
as  to  past  transactions,  and  that  the  object  of  this  clause 
was  only  to  make  the  seller  of  the  shares  liable  iin  re- 
spect of  past  losses,  as  a  surety  for  the  piurchaser  <  >f  the 
shares.    I  have  been  very  much  pressed  in  argum  ent  as 
to  the  meaning  of  the  expression  "  the  losses  (iif  any) 
sustained  by  the  Company  up  to  the  period  of  hi*  s  ceas- 
ing to  be  such  holder.**     It  has  been  vrith  mucli  force 
argued  that  this  cannot  apply  to  anything  except  ^  frhst  is 
a  loss  beyond  the  whole  capital,  and,  whilst  any  portion 
of  the  capital  remains  uncalled  up,  that  there  can  be  no 
loss  within  the  meaning  of  this  proviso,  for  that  the  loss 
which  has  enured  at  any  given  moment,  before  all  the 
capital  is  called  up,  only  affects  the  price  of  the  shares, 
and  beyond  all  doubt,  it  affects  the  market  vali  le  of  the 

|)ropcrty. 
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1852.         property.     The  state  of  the  concern  may  not  be  known 
^^^7"**:^       accurately;  the  price  of  shares  fluctuates^  as  the  concern  ia 
Casb.  considered  to  be  going  down  or  advancing  to  a  premium. 

The  question^  however^  which  now  calls  for  decision  is, 
wheth^  there  was  any  ascertained  loss  within  the  mean- 
ing of  the  twenty-sixth  clause^  for  which  Mr.  Holme  re- 
mained liable^  and  that  depends  upon  the  true  construction 
( )f  the  deed  under  which  this  Banking  Company  was  con- 
s  tituted.  The  case  of  Ex  parte  Hawthorn  (a)  was  relied 
u  pon  by  the  Appellant^  in  reply;  but^  on  looking  into 
that  case^  I  find  it  has  no  bearing  upon  the  present. 
Tl  lere  the  question  turned  entirely  upon  the  party  going 
out'  being  still  liable  to  creditors  under  the  Act  7  Creo.  4, 
c.  46* ;  three  years  had  not  elapsed^  the  party  was  there- 
fore c  learly  liable  in  respect  of  past  losses  to  creditors, 
and  c«  Dnsequently  he  was  properly  placed  as  a  contribu- 
tory o  n  the  list^  under  the  Winding-up  Act.  There  was 
no  de(  usion  as  to  what  extent  he  was  liable^  but  only  that 
he  wa*  3  liable  to  be  placed  on  the  list  as  a  contributory. 
In  my  opinion  that  case  was  rightly  decided;  but  I  do 
not  th  ink  it  has  any  bearing  upon  this. 

Tbj  £  deed  provides^  in  section  sixty-nine,  that  the  Di- 
rector B  shall  keep  proper  accounts  of  all  the  transactions 
of  th(3  Company^  and  of  all  profits  and  losses  arising 
on  th(  I  concern^  and  they  are  to  exhibit  the  actual  value 
of  the:  capital^  which  they  are  to  estimate  according  to 
the  be  st  of  their  judgment.  If  the  Directors  had  done 
their  d  .uty  in  this  respect  no  question  could  have'  arisen^ 
becaus>  e  it  is  beyond  all  doubt  that^  imder  the  twenty- 
sixth  SI  3ction^  the  liability  of  the  seller  continues  in  respect 
of  past  losses.  These  ought  to  have  been  shown  upon  the 
face  of  the  accoimts^  and  then  no  difficulty  could  have 
arisen;  but  the  Directors  have  in  this  respect  entirely 
neglecte  d  their  duty. 

In 

(a)  1  Mae.  Sf  G.  49. 
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In  a  previous  secticm,  the  forty-fifth^  which  embodies        1852. 
the  sxfy-ninih  section^  there  is  this  further  direction :      Holmb's 
''At  every  half-yearly  general  meetings  the  Directors        Casb. 
dudi  exhibit  to  the  shareholders  assembled  such  a  balance 
sheet  as  they  are  required  to  prepare  by  the  sixty-ninth 
tftide.^'    There  is  no  doubt  that  this  is  cumulative ;  for 
besides  giving  such  a  balance  sheet  as  is  directed  by  the 
oxty-ninth  artide^  they  are  directed  to  give  "  such  a 
statement  of  the  probable  amount  of  the  losses  to  be 
apprehended  from  the  subsisting  accoimts  and  engage- 
ments of  or  with  the  Company^  and  generally  of  the 
state  and  prepress  of  the  affairs  of  the  Company  up  to 
the  30th  day  of  June  and  the  31st  day  of  December  im- 
mediately preceding  such  meetings  as  the  Directors  shall 
deem  expedient  for  the  interest  of  the  Companyto  be  made 
paUic.^'     Thus^  they  are  not  only  required  by  the  sixty- 
ninth  clause^  which  is  imperative^  to  state  the  true  value 
of  the  capital  as  it  actually  exists,  but  they  are^  in  addi- 
tion^ by  the  forty-fifth  dause,  to  state  what  the  probable 
effect  of  pending  transactions  may  be  on  the  concern;  they 
are  however  to  have  such  a  discretion  as  will  not  throw  on 
the  public  unnecessarily  a  statement  of  probabilities  which 
may  never  occur.     The  forty-fifth  clause  concludes  with 
these  words :  ''  And  every  such  balance  sheet  shall  be 
binding  and  conclusive  on  all  the  shareholders^  their 
executors,  administrators,  and  assigns,  unless  errors  shall 
be  discovered  therein  respectively  before  the  next  half- 
yearly  general  meeting,  and  in  that  case  such  error  only 
shall  be  rectified.^'    By  this  clause  I  consider  the  balance 
sheet  as  rendered  by  the  Directors,  on  whom  the  duties 
devolved,  actuaUy  binding  on  all  the  partners  in  this  con- 
cern, unless  errors  were  produced.  The  partners  entering 
into  this  concern  certainly  chose  to  have  as  little  power 
over  it  as  it  was  possible  for  men  to  have,  and  they  have 
chosen  implicitly  to  trust  in  their  Directors ;  for,  by  the 
sixteenth  section,  it  is  expressly  provided  that  no  share- 
holder. 


124  CASES  IN  CHANCERY. 

1852.  holder,  not  being  a  Director  or  an  Auditor,  &c.,  is  to  have 
HoLMB'fi  *^^  power  to  call  for  or  inspect  the  documents,  or  any  of 
Case.  the  accounts,  of  the  Company.  The  general  body  of  the 
shareholders,  therefore,  must  take  the  accoimts  just  as 
they  find  them.  It  was  said  that,  in  point  of  tBuct,  Mr. 
Holme  and  the  rest  of  the  shareholders  knew  that  the 
accounts  were  made  up  contrary  to  the  truth,  and  to 
represent  profits,  when  there  were  no  profits,  and  when 
in  fact  the  losses  considerably  outweighed  the  profits. 
I  think  that  argument  tells  against  the  party  who 
makes  use  of  it;  because,  if  all  the  partners  were 
aware  that  those  were  not  true  accounts,  but  chose  to 
go  on  deceiving  themselves  and  the  public,  they  cannot 
afterwards  be  permitted  to  say  that  the  accounts  are 
not  to  be  binding  between  themselves  in  transactions 
which  have  been  foimded  on  those  accounts.  Moreover, 
it  is  in  evidence  that  no  transfer  has  taken  place  without 
the  consent  of  the  Directors,  and  in  no  case  has  an 
accoimt  been  taken  to  ascertain  what  the  actual  losses 
were,  with  the  view  of  calling  upon  the  transferor  to 
contribute  to  such  losses;  therefore  all  the  partners 
chose  to  deal  with  the  accounts  as  they  were  ftirmshed, 
and,  so  dealing  with  those  accoimts,  they  must  necessarily 
be  boimd  by  them  as  between  themselves. 

It  is  material  to  consider  how  the  transfers  were 
to  be  carried  into  effect;  by  the  twenty-first  clause 
the  Company  guarded  against  any  shareholders  escap- 
ing from  the  Company  by  making  a  transfer  while  any 
calls  remained  unpaid.  Then  by  the  twenty-second 
clause,  which  is  of  very  great  importance,  the  deed 
directs  what  I  do  not  remember  ever  to  have  seen 
before.  ^^That  once  in  every  half-year  the  Directors 
shall  set  a  value  upon  the  shares,  and  such  value  shall, 
for  the  purposes  of  these  presents,  be  deemed  the  true 
and  actual  value  thereof  for  the  time  being."     Now,  if 

it 
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liad  stopped  there^  no  man  could  sell  a  share  until  a        1852. 
had  been  put  upon  it  by  the  Directors ;  that  value      Holmb'8 
declared  by  the  deed  for  the  purpose  of  the  deed        Gasb. 
be  the  true  and  actual  value  thereof  for  the  time  being, 
ow,  "  actual  value  "  there  must  mean  actual  value  with 
moe  to  the  actual  state  of  the  concern.     It  may  be 
Len  for  granted  that  nobody  knew  it  properly  but 
16  Directors;  they  had  the  means  of  knowledge,  and  it 
their  duty  to  have  fixed  the  value  according  to  what 
considered  to  be  the  actual  state  of  the  concern,  as 
^'Saey  were  boimd  to  purchase  at  that  value.     After 
^«:ating  that  it  shall  be  lawftd  for  the  shareholders, 
-^ivath  the  consent  of  the  Directors,  to  seU,  the  clause 
-proceeds,  that,  ^'for  the  purpose  of  obtaining  such  con- 
sent, the  holder  of  the  shares  proposed  to  be  transferred 
shall  give  notice  to  the  Directors,'^  and  so  on,  of  the 
inroposed  sale.     Then  there  is  a  proviso,  '^that  before 
any  shares  shall  be  sold  the  same  shall  be  first  ofiered  to 
the  Directors  on  behalf  of  the  Company,  at  the  lowest 
price  the  holder  thereof  shall  agree  to  take  for  the  same, 
provided  also,  in  case  the .  Directors  shall  refuse  their 
consent  to  any  transfer  of  shares,  they  shall,  on  the 
request  of  the  holder  thereof,  be  obliged  to  purchase  the 
same  out  of  the  funds  and  on  behalf  of  the  Company,  at 
the  value  thereof  for  the  time  being  set  upon  them  as 
aforesaid/'     There  can  be  therefore  no  transfer  without 
the  consent  of  the  Directors,  and  if  they  refuse  such 
consent  they  themselves  must  become  the  purchasers  at 
the  value  which  they  have  fixed.     Suppose  they  had 
Income  the  purchasers  at  the  value  in  this  case,  and  that 
must  be  assumed  as  possible  in  every  case,  because  they 
would  have  them  forced  upon  them  if  they  had  not  con- 
flated to  the  sale,  can  it  be  said  that  any  remaining 
obligation  continued  in  the  seller  after  the  published 
statement  of  the  accounts  of  the  Company  ?    The  pur- 
chase would  have  been  then  by  the  Directors  as  repre- 
senting 
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1852.  Benting  the  Company.  The  Directors  having  made  out 
Holmb's      ^^^  balance  sheets^   and  having  set  a  value  on  those 

Case.  shares^  and  bought  them  at  that  value  under  the  compul- 
sory power  of  the  deed^  could  not  turn  round  on  the 
seller  and  call  upon  him  to  make  good  losses  which  liad 
accrued  at  that  time,  and  which  were  never  before 
mentioned;  and  if  they  could  not,  it  follows  that  an 
indifferent  purchaser  could  not,  because  an  indifferent 
purchaser  stands  only  in  the  place  in  which  the  Directors 
would  have  stood  if  they  had  purchased. 

The  real  question  on  the  whole  of  this  deed  is  whether 
Mr.  Holme  is  liable  upon  the  accoimts  which  have  been 
made  out  by  the  Directors,  and  which  have  been  ap- 
proved at  various  general  meetings,  and  which  in  no  one 
instance  show  any  loss  unprovided  for.  I  can  nowhere 
find  any  evidence  of  such  loss  as  is  indicated  under  the 
twenty-sixth  section,  and  to  which  Mr.  Holme  was  liable 
when  he  sold  his  shares.  Undoubtedly  there  is  the  affi- 
davit of  the  manager,  Mr.  Hedley,  who  kept  the  accounts, 
and  that  affidavit  maybe  perfectly  true.  Without  saying 
I  discredit  it,  I  must  say  it  has  no  weight  with  me.  He  as- 
sisted most  improperly  in  preparing  these  accounts,  while 
he  was  bound  to  act  faithfully  and  honestly  towards  the 
whole  body  of  shareholders ;  but  he  now  comes  forward 
and  swears  that  from  the  first  he  knew  the  growing 
insolvent  state  of  this  Company,  and  always  assisted  in 
concealing  it ;  that  act  of  concealment  leads  to  the  im- 
possibility of  charging  Mr.  Holme  as  a  contributory.  I 
repeat  that  at  this  moment  there  is  not  a  particle  of  evi- 
dence before  me  to  show  that  there  was  at  the  time  when 
Mr.  Holme  sold  these  shares  any  actual  loss  sustained  upon 
which  I  can  possibly  act.  Of  coxirse,  if  there  was  a  loss 
the  deed  would  imdoubtedly  bind  him  to  that  loss ;  but 
I  can  find  no  such  loss,  and  I  am  of  opinion  that  under 
the  provisions  of  the  deed  the  losses  for  which  it  was 

intended 


CASES  IN  CHANCERY.  127 

-tended  an  outgoing  shareholder  should  continue  liable        1851 1. 
^re  such  as  should  appear  on  the  balance  sheets  so  as  to      ^T^^ "/ 
M  ^^sad  to  no  possible  difficulty.  If  the  directions  of  the  deed        Cass. 
^  been  observed  there  would  have  been  no  difficulty. 
should  then  only  have  had  to  open  the  particular  ac- 
>unt  at  the  time  of  the  transfer^  and  I  should  have  seen 
rhat  the  amount  of  the  loss  was  to  which  this  gentleman 
ras  liable.     The  balance  sheets  before  me  show  a  pros- 
>us  state  of  affairs  and  adivision  of  profits ;  on  these 
>und8  I  am  clearly  of  opinion  that  this  gentleman  is 
Lot  liable  as  a  contributory  in  respect  of  any  loss ;  and, 
^^Doking  at  the  dealings  of  this  Company,  I  think  no  loss 
be  shown,  and,  therefore,  without  any  reservation,  I 
-g^^""^*»  this  appeal  with  costs. 
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1B52. 


Junel.       In    the    Matter  of  The   NORTH    OF  ENGLAND 

JOINT  STOCK  BANKING  COMPANY  and  of 
The  JOINT  STOCK  COMPANIES  WINDING- 
UP  ACTS,  1848  and  1849. 

CROSFIELD'S  CASE. 


.'Before  lUe    fl^HIS  was  an  appeal  by  James  Crosfield,  one  of  the 

oel  lor  houB  executors  of  Ann  Hall,  against  the  decision  of  the 

St.  Leon-     Vice-Chancellor  Knight  Bruce,  pronounced  on  the  17th 

April  1851^  affirming  that  of  the  Master  charged  witibi 

The  testatrix   the  winding-up  of  the  above  Company,  who  on  the  26th 

February  1851,  on  reviewing  his  settlement  of  the  list 


owner  of 
shares  in  a 
Joint  Stock 
Company, 


Ann  Hall  by  her  will,  dated  the  19th  November  1829, 
directed  the  payment  of  her  debts  out  of  her  personal 
estate,   and  devised   certain  freehold  property  to   her 

daughter 


of  contributories,  had  included  the  name  of  James  Cros^ 
field  in  the  list  as  a  contributory  for  fifteen  shares  in  the 
E  sf  ^Sd  J    character  of  one  of  the  personal  representatives  of  the 

C.  her  execu-    said  Ann  Hall  deceased. 

tors ;  H.  H. 

waatheactincr 

executor,  and 
the  estate 
was  wonnd 
np  with  the 
exception  of 
the  shares; 
the  probate 

of  tne  will  was  entered  in  the  books  of  the  Company ;  E.  H.  sold  some  of  the 
shares  and  received  the  dividends  on  those  which  remained  unsold,  but  J.  C. 
never  in  any  way  communicated  with  the  Company,  or  interfered  in  the 
matter.  More  than  nine  years  after  the  death  of  the  testatrix  the  Com- 
pany failed,  and  on  being  wound  up  under  the  Winding-up  Act  1848,  the 
Master  placed  the  name  of  E.  H.  alone  on  the  list  of  contributories  as  per- 
sonally uable;  he  subsequently,  and  after  the  passing  of  the  Winding-up 
Amendment  Act  1849,  reviewed  his  decision,  ana  placed  the  names  of  botn 
E.  H.  and  J.  C.  on  the  list  as  liable  in  the  character  of  executors  :  Held,  on 
the  application  of  J.  C.  to  have  his  name  taken  off  the  list,  that  the  17th  section 
of  the  Amendment  Act  was  retrospective  as  well  as  prospective  in  its  effect, 
and  enabled  the  Master  to  review  his  former  decision  :  Hela  also,  that  there  was 
nothing  in  the  facts  of  the  case  in  reference  to  the  dealings  between  the  Com- 
pany and  E.  H.,  or  in  the  provisions  of  the  deed  of  settlement  of  the  Com- 
5 any,  that  varied  the  rights  of  the  Company  in  respect  to  the  liability  of 
.  C.  to  contribute  in  his  character  of  executor. 
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daughter  Rebecca  Hall,  chai^eable  with  250/.  given  to        1852. 
her  son  Richard  Hall :   she  also  gave  a  legacy  of  10/.    n^**"^^^^! 
to  James  Crosfield,  and  then  gave  and  bequeathed  all        Cas£. 
the  rest  residue  and  remainder  of  her  money,  securities 
for  money,  goods  and  chattels,  and  personal  estate,  unto 
the  said  Rebecca  Hall  and  Richard  Hall  equally  be- 
tween them  share  and  share  alike,  and  to  their  several 
and  respective    executors  administrators  and  assigns, 
absolutely:   she   appointed    Richard  Hall   and  James 
Crosfield  executors  of  her  will. 

Am  Hall  died  on  the  80th  December  1838,  and  her 
will  was  proved  by  both  executors  on  the  I3th  April 
1B39.  The  personal  property  was  all  realised  and  divided 
locording  to  the  will,  except  thirty  shares  in  the  above 
Company,  and  all  accoimts  of  the  estate  were  closed,  ex- 
cept as  to  those  shares,  before  the  end  of  the  year  1840. 

It  appeared  from  the  evidence  before  the  Master, 
that  m  1840  the  certificates  of  the  shares  were  placed 
in  the  hands  of  R,  Hall  for  the  purpose  of  being  sold, 
but  the  time  being  unfavourable  for  such  sale,  the  in- 
tention was  not  carried  into  efibct.     R,  Hall  then  took 
the  certificates  to  the  Bank,  producing  at  the  same  time 
the  probate  of  the  will  of  Ann  Hall.    •/.  Crosfield  alleged 
that  he  had  supposed  that  R.  Hall  did  this  for  the  pur- 
pose of  having  the  shares  entered  in  his  own  name :  the 
fiwjt,  however,  was,  that  the  shares  were  entered  in  the 
names  of  R,  Hall  and  /.  Crosfield  as  executors  of  A, 
HalL    No  conmiunications  ever  took  place  between  the 
Bank  and  /•  Crosfield  in  reference  to  the  shares:   R. 
Hall  received  the  dividends  and  corresponded  with  the 
Bank  on  the  subject  of  the  shares.     The  letters  whicli 
tfaos  passed  between  R,  Hall  and  the  Bank,  and  the 
manner  in  which  the  shares  were  therein  spoken  of,  were 
relied  on  by  /.  Crosfield  as  showing  that  the  Bank  treated 
Vol.  II.  K  d.  m.  o.      /^.  Hall 
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1852.        R.  Hall  as  owner.     In  1845,  R.  Hall  sold  fifteen  of  the 

Cbosfield'b   ®h^^s^  ^^^  S^ve  the  required  notice  of  the  transfer  as 
Case.         "  executor  of  the  said  Ann  Hall" 

In  1848  the  Banking  Company  failed,  and  the  OfiScial 
Managers  appointed  under  the  Winding-up  Act  1848, 
left  in  the  oflSce  of  the  Master  a  list  of  contributories, 
in  which  were  included  the  names  of  R,  Hall  and  J, 
Crosfield,  as  contributories  for  fifteen  shares,  in  the  cha- 
racter of  executors  of  Ann  Hall.  On  the  22nd  Decern- 
ber  1848,  the  Master  settled  this  list,  and  upon  the  evi- 
dence, and  on  the  admission  of  R,  Hall  that  he  had  re- 
ceived dividends  on  the  shares,  he  included  R.  Hall  in 
the  list  as  a  contributory  personally  responsible  for  the 
said  fifteen  shares,  and  struck  out  and  excluded  the 
name  of  /.  Crosfield  from  the  list. 

On  the  26th  February  1851  the  Master,  on  the  appli- 
cation of  the  OflScial  Managers,  reviewed  his  settlement 
of  the  list,  as  regarded  R.  Hall  and  J.  Crosfield,  and 
came  to  the  decision  as  to  the  latter,  which  it  was  the 
object  of  the  present  appeal  to  set  aside :  he  also  in- 
cluded R,  Hall  in  the  list  as  a  contributory  for  the  said 
shares  in  his  character  of  one  of  the  personal  represent- 
atives of  Ann  Hall, 

The  Vice-Chancellor,  in  affirming  the  decision  of  the 
Master,  proceeded  apparently  on  the  groimd  that  there 
had  been  no  dealings  between  the  Company  and  R, 
Hall  inconsistent  with  the  proper  dealing  between 
the  Company  and  an  acting  executor  of  a  will,  thus 
leaving  /.  Crosfield's  character  and  consequent  liability 
as  an  executor  unaflfected. 

The  affairs  of  the  Banking  Company  were  managed 
imder  the  provisions  of  a  Deed  of  Settlement,  dated  the 

14th 
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November  1832^  the  following  Articles  of  which        1852. 
r5>plied  to  the  question  raised  on  the  present  Appeal.         Cbosfibld's 


Case. 


No.  28.  "  The  husband  of  any  female  shareholder,  or 
e  executor  administrator  or  legatee  of  any  deceased 
rft-mreholder^  or  the  assignee  of  any  bankrupt  or  insolvent 
ibtor  possessed  of  shares^  shall  not  be  a  member  of 
Company  in  respect  of  such  shares  as  shall  be  vested 
him  in  any  of  the  aforesaid  capacities  respectively^ 
^t  such  assignee  of  a  bankrupt  or  insolvent  debtor  shall 
and  dispose  of  such  shares  in  manner  and  subject  to 
•^Bne  provisions  hereinbefore  expressed  and  contained  with 
to  the  sale  and  transfer  of  shares ;  and  any  such 
nsband  executor  administrator  or  legatee  as  aforesaid 
klall  be  at  liberty  either  to  sell  and  dispose  of  the  shares 
^o  vested  in  him  in  like  manner  and  subject  as  aforesaid, 
c>r  at  his  option  to  become  a  member  of  the  Company 
^  respect  of  such  shares  on  complying  with  the  pro- 
ton of  these  presents  as  next  hereinafter  expressed  in 
that  behalf.'' 

Na  29.  "  The  husband  of  any  female  shareholder,  or 
the  executor  administrator  or  legatee  of  a  deceased 
shareholder,  who  shall  be  desirous  of  becoming  a  mem- 
ber of  the  Company  in  respect  of  the  shares  vested  in  him 
in  any  of  such  capacities  respectively,  shall  give  notice  in 
writing  at  the  Banking  house  of  the  Company  in  New- 
castk-upofi-Tyne  of  such  his  desire,  in  which  notice 
shall  be  expressed  the  name  and  place  of  abode  of  the 
person  giving  the  same,  and  the  name  of  the  shareholder 
in  whose  place  or  right  he  claims,  and  the  number  of 
shares  in  respect  whereof  he  is  desirous  of  becoming  a 
member;  whereupon  and  upon  otherwise  complying  with 
the  provisions  of  the  deed  of  settlement,  he  shall  be 
admitted  and  become  a  member  of  the  Company  in  re- 
spect of  such  shares,  and  have  the  same  transferred  into 

K  2  his 
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1852.        his  name  accordingly ,  and  shall  be  personally  chained 
Ceo8fikld*8    ^^^  *^^  duties  and  liabilities  incident  to  the  ownership 
Ca8b.        of  the  same/* 

No.  30.  '^  The  husband  of  any  female  shareholder,  or 
the  executor  administrator  or  legatee  of  any  deceased 
shareholder,  who  shall  not  imder  the  provision  lastly 
hereinbefore  contained  elect  to  become  a  member  of  the 
Company  in  respect  of  the  shares  vested  in  him  in  any 
such  capacity,  and  also  the  assignee  of  every  bankrupt 
or  insolvent  debtor  possessing  shares,  shall  be  entitled  to 
receive  any  dividend  which  shall  have .  become  due  on 
the  shares  so  vested  in  him  in  any  such  capacity  as  afore- 
said before  his  title  to  the  same  shares  accrued ;  but  no 
dividends  which  shall  become  due  on  the  same  shares 
after  his  title  shall  have  accrued  shall  be  payable  to  or 
demandable  by  him,  but  shall,  till  some  person  shall 
have  become  a  member  of  the  Company  in  respect  of 
the  same  shares,  remain  in  suspense  and  shall  not  be 
paid  till  the  transfer  thereof  shall  be  completed  and  the 
new  holder  thereof  shall  claim  the  same;  and  every 
transfer  shall  carry  with  it  the  profits  and  interest  and 
share  of  capital  and  surplus  or  guarantee  fund  in  re- 
spect of  the  shares  transferred,  so  as  to  close  all  the 
.  right  and  interest  of  the  party  or  parties  making  such 
transfer  in  respect  of  such  transferred  shares.'' 

The  103rd  Article  provided  that  the  holders  of  any 
shares,  and  their  heirs  executors  and  administrators, 
should  continue  boimd,  in  respect  of  such  shares  re- 
maining part  of  their  assets,  duly  to  perform  all  the 
stipulations  and  articles  contained  in  the  Deed  of  Settle- 
ment in  relation  to  those  shares. 

Mr.  /•  Russell,  Mr.  Daniel,  and  Mr.  Randell  in  sup- 
port of  the  Appeal. 

They 
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They  submitted  that  it  was  not  competent  to  the        1852. 
I^Saster  to  review  his  decision  in  the  way  he  had  done ;   CBospiELD'a 
,-tmat  this  was  clearly  so  with  regard  to  the  Winding-np        Casb. 
^^^ct  1848,  imder  the   79th  and  81st  sections  of  that 
tatute;  and  that  the  17th  section  of  the  Amendment 
ct  1849,  which  was  supposed  to  confer  jurisdiction, 
^Li.d  not  repeal  the  former  enactment,  but  must  be  con- 
c^^rued  in  reference  to  it,  and  must  be  considered  as  not 
ixi^teuded  to  give  the  Master  an  absolute  power  of  re- 
-viewing  his  previous  decision,  but  only  to  do  so  at  the 
Ir&Btance  of  a  party  having  an  interest.  Ex  parte  Best  {a). 


[The  Lord  Chancellor  referred  to  the  27th  section 
of  the  Amendment  Act  1849,  as  militating  against  this 
view  of  the  17th  section  (i)]. 

They 


(a)  1  Sim.  N.  8,  193. 

(6)  The  79th  section  of  the 
Winding-up  Act  1848  (11  & 
12  Viet,  c.  45),  provides  that 
the  list,  when  settled  by  the 
^Iwter,  shall  be  conclosiye  un- 
lw8  cause  be  shown  to  the  con- 
tnry ;  and  the  Slst  section  of 
the  same  Act  proTides,  that 
coQtribatories  may  summon 
other  persons  to  show  cause 
^hy  they  should  not  be  in- 
serted in  or  excluded  from  the 
lilt 

The  17th  and  27th  sections 
of  the  Winding-up  Amendment 
Art  1849  (12  A  13  Vict.  c.  108) 
we  ag  follow : — 

XVn.  "  And  be  it  enacted, 
That  it  shall  be  lawful  for  the 
Master  from  time  to  time  to  re- 
i^itfider  and  review  any  order 
<>r  proceeding  which  may  have 
"<^n  made  by  or  may  have 
taken  place  before  him  under 
the  said  Act,  upon  such  terms 


and  in  such  manner  as  he  thinks 
fit." 

XX Vn.  "And  bo  it  enacted. 
That  the  power  by  the  said 
Act  given  to  contribatories  to 
summon  any  other  person  to 
show  cause  why  his  name 
should  not  be  included  in  or 
specially  excluded  from  the  hst, 
and  the  power  of  the  Master 
to  declare  such  person  included 
in,  or  excluded  from,  the  list, 
shall  and  maybe  exercised  from 
time  to  time  so  long  as  the  list 
has  not  been  wholly  settled, 
although  the  person  so  to  be 
summoned  have  been  already 
included  or  specially  excluded 
(as  the  case  may  be)  as  respects 
any  other  share  or  interest  in 
the  Company,  than  the  share 
or  interest  in  respect  of  which 
he  is  proposed  to  be  included 
in  or  specially  excluded  from 
the  list." 
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1852,  They  contended,   citing  the  twenty-eighth,   twenty- 

Cbosfibld's  ^^^  ^"^^  thirtieth  articles  of  the  Company's  Deed,  that 
Casb.  the  Company  conld  not  be  regarded  as  having  treated 
R.  Hall  as  executor,  referring  on  this  point  especially  to 
the  payment  of  the  dividends,  and  to  the  allowing  of  the 
transfer  of  the  shares  to  be  managed  by  him  alone.  They 
also  mentioned  Straffon's  Executors^  Case  (a). 

Mr.  Bacon  and  Mr.  /.  V.  Prior,  for  the  Official  Ma- 
nagers, supported  the  decision  of  the  Vice-Chancellor. 

They  submitted  that  the  seventeenth  section  of  the 
Amendment  Act  1849,  gave  the  Master  an  entire  con- 
trol over  the  proceedings  before  him,  so  as  to  enable  him 
to  open  a  matter  again,  as  he  had  done  in  the  present 
instance;  that  the  decision  in  Ea^ parte  Best  (b)  did  not 
apply,  for  the  Vice-Chancellor  Knight  Bruce,  having  con- 
ferred with  Lord  Cranworth  respecting  it  before  decid- 
ing the  present  case,  had  stated  that  Lord  Cranworth 
informed  him  that  he  had  there  decided  against  the 
jurisdiction  of  the  Master  on  the  ground  that  the  ques- 
tion raised  was  not  one  which  rested  on  the  Master's 
former  decision  alone,  but  that  that  decision  had  been 
carried  by  appeal  to  the  Vice-Chancellor  and  had  been 
adjudicated  on  by  him. 

[The  Lord  Chancellor. — The  decision  in  Ejp  parte 
Best  is  quite  right.] 

They  contended  with  regard  to  the  articles  of  the 
Deed  of  Settlement,  and  to  the  dealings  between  the 
Bank  and  R.  Hall,  that  the  latter,  when  examined,  did 
not  make  out  the  inference  deduced  from  them  by  the 
other  side,  and  were  quite  consistent  with  the  conti- 
nuance of  /.  Crosfield  in  his  character  and  liability  of 

executor. 

(a)  16  Jur,  436 ;  since  reported  1  De  G.,  Mac.  Sf  G,  676. 

(h)  1  6'm.  N.  S.  193. 
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They  referred  also  to  the  103rd  article  of  the        1852. 


Cb08FI£LD*8 

Casb. 


3tr.  J.  Rtusell  in  reply. 

He  contended  that  the  provision  contained  in  the 
a^^vcnteenth  section  of  the  Amendment  Act  1849^  was 
uot  retrospective  as  to  the  date  of  the  Act ;  that  to  hold 
retrospective  would  be  to   destroy  any  prospective 
effect  in  the  section,  as  the  words  would  not  admit  of 
t.lie  double  application,  and  that  it  was  only  in  cases  of 
alisolute  necessity  that  an  Act  of  Parliament  ought  to  be 
oonstrued  retrospectively.     He  submitted  that  it  would 
l>e  inconsistent  to  j^iace  a  limit  on  the  right  of  appeal 
in  the  manner  done  by  the  Act  in  question,  and  yet  to 
nullify  it  by  allowing  an  imlimited  right  to  the  Master 
to  review  his  former  decisions. 

The  Lord  Chancellor. 

I  very  much  regret  being  compelled  to  decide  against 
Mr.  Crosffield :  his  case  is  certainly  a  hard  one,  for  with- 
out having  been  guilty  of  any  misconduct,  he  is  subjected 
at  a  distance  of  some  years  to  a  considerable  liability 
which  ought  not  to  fall  upon  him.  I  am  afraid,  how- 
ever, that  the  rule  of  law  is  too  strong  for  me. 

The  first  ground  which  is  taken  against  his  liability  is 
«pon  the  Act  of  1849;  and  it  is  insisted  that  the  power 
there  given  to  the  Master  by  the  seventeenth  section 
18  not  retrospective,  and  that  at  all  events,  if  retro- 
spective, I  must  decide  it  to  be  altogether  so  and  not 
at  all  prospective,  for  that  it  cannot  be  both  one  and 
the  other.  Prom  this  view,  however,  I  entirely  dissent. 
I  think  that  the  words  are  clearly  retrospective,  and  that 
they  also  very  naturally  and  easily  bend  to  a  prospective 
application  to  a  then  future  event.  A  past  event  has 
already  taken  place  to  which  the  words  will  apply  and 

a  future 
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1852.  a  future  event  will  by  and  by  take  place^  to  which  they 
Cbos field's  ^^  ^^  apply*  I  cannot  see  that  there  is  any  doubt 
Cask.  upon  the  retrospective  operation  of  the  words  gram- 
matically considered^  and  it  is  clear  what  the  intent  of  the 
Act  really  was.  There  had  been  a  great  number  of  cases  in 
which  according  to  the  more  recent  decisions  the  Masters 
had  miscarried^  and  it  was  not  possible,  as  the  law  stood^ 
to  review  those  cases ;  it  could  only  be  done  under  an 
Act  of  Parliament.  It  is  said  that  the  twenty-seventh 
section  of  the  Act  of  1849  is  inconsistent  with  this  con- 
struction, but  it  does  not  appear  to  me  to  be  so.  The 
seventeenth  section  in  reference  to  cases  wherein,  as  in 
the  present  instance,  any  power  to  review  was  gone  under 
the  Act  of  1848,  gives  to  the  Master  a  more  extended 
power  than  it  was  considered  right  to  confer  on  a  con- 
tributory, while,  at  the  same  time,  the  Act  allows  the 
contributory  to  bring  before  the  Court  a  party  included 
or  excluded  under  the  former  Act,  limiting,  however, 
this  right  to  such  shares  as  had  not  been  previously 
brought  under  adjudication.  It  appears  to  me,  there- 
fore, that  there  is  no  doubt  about  the  Act  being  appli- 
cable to  this  case. 

The  next  question  is  whether  I  can  hold  that  what 
has  taken  place  between  the  Company  and  Mr.  HtUl, 
one  of  the  executors,  varies  the  right  of  the  Company 
or  of  the  Official  Managers  as  representing  them.  The 
shares  in  question  belonged  to  Ann  Hall;  they  were 
entered  regularly  in  the  books  of  the  Company  in  her 
name,  and  she  by  her  will  gave  them  to  her  daughter 
and  son.  Richard  Hall,  the  son,  was  one  of  the  exe- 
cutors: Mr.  Crosfield  was  joint  executor  with  him, 
and  does  not  appear  to  have  taken  an  active  part  in 
the  executorship ;  he  says  that  he  wound  up  the  estate 
years  ago,  except  with  reference  to  the  thirty  shares 
in  this  Company,  and  that  he  considered  that  he  had 

nothing 
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i^^i^thing  further  to  do  in  regard  to  them.     As  to  this        1852. 

iding-up  of  the  testatrix's  estate,  it  is  all  very  well  as   c^^^^^J^»g 

reen  the  co-executor  and  the  legatees,  but  has  not        Case. 

16  slightest  bearing  on  the  claims  of  persons  who  are 

ititled  to  come  as  creditors  against  the  assets.    Mr. 

^rosfield  is  unfortunately  in  the  predicament  in  which 

often  happens  that  a  man  iBnds  himself  who  proves  and 

as  executor,  but  who,  trusting  to  his  co-executor  in 

tpect  of  matters  for  which  he  may  be  made  and  clearly 

liable,  docs  not  look  after  his  co-executor,  or  see  how 

2  executes  his  duties.     On  the  death  of  the  testatrix, 

dbr.  Crosfield  proved  the  will  and  acted  as  executor,  thus 

^•^xx)ming  in  all  respects  liable.    When  the  probate  was 

into  .the  office  of  the  Company,  a  very  proper 

itry  was  made ;  it  was  made  under  the  original  name  of 

JMi  Hall,  and  was  to  the  following  eflFcct,— "  Probate, 

\Ann  Hall's  will  exhibited  here,  9th  March  1840; 

^^^chard  Hall  her  son,  and  James  Crosfield,  executors.'' 

^hk  was  a  compliance  with  the  direction  in  the  Act 

^^*'  Parliament,  and  gave  the  executors  a  right  to  deal 

^*^th  the  shares  according  to  the  provisions  of  the  Deed 

Constituting  the  Company. 

One  great  and  the  leading  point  which  has  been 

*^«ide  on  the  part  of  the  Appellant  is  this,  that  by  the 

^liirtieth  article  of  the  Deed,  no  executor  is  entitled  to 

^^'^ceive  the  profits  of  the  share  of  his  testator  until  he 

**liall  have  have  become  a  member,  but  that  those  profits 

^liall  be  kept  in  suspense,  accumulating ;  and  it  is  said 

^liat  it  is  a  great  damage  to  Mr.  Crosfield  that  the  money 

IS  not  now  in  deposit  as  it  ought  to  have  been,  because 

^  it  had  been  so,  it  would  have  gone  in  a  great  measure 

to  answer  the  present  liability ;  and,  ftolher,  that  this 

circumstance  shows  that  Mr.  Richard  Hall  had  been 

accepted  as  a  member,  and  that  the  Company  are  bound 

^y  that  acceptance.     I  have  held,  and  am  prepared  to 

liold 
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1852.  hold  again^  that  Directors  may  do  acts,  in  reference  to 
Crosfibld's  *^®  transfer  of  shares,  binding  upon  the  whole  body,  by 
Case.  which  they  waive  certain  formalities  which  they  ought  to 
have  observed.  In  the  present  case  there  was  a  privil^e 
conceded  to  one  of  two  executors,  but  it  was  a  privilege 
and  benefit  to  both,  for  Mr.  Crosfield  might  have  availed 
himself  of  it,  had  he  chosen  to  do  so.  If  however 
the  money  had  been  retained  in  deposit,  Mr.  Crosfield 
would  have  derived  no  benefit  from  it,  for  the  latter 
part  of  the  article,  which  has  not  been  adverted  to, 
says,  that  the  money  shall  '^  remain  in  suspense,  and  shall 
"not  be  paid  till  the  transfer  thereof  shall  be  completed, 
and  the  new  holder  thereof  shall  claim  the  same,  and 
every  transfer  shall  carry  with  it  the  profits  and  interest 
and  share  of  capital :"  the  consequence  of  which  is, 
that  if  this  money  had  remained  in  suspense,  it  would 
have  been  a  fund  for  the  benefit  not  of  Mr.  Crosfield, 
but  of  the  person  who  bought  the  shares,  supposing 
them  to  be  saleable,  which  of  course  they  now  are  not. 
Mr.  Crosfield  has  therefore,  in  fact,  sustained  no  loss, 
though  he  might  have  had  a  benefit. 

Then  the  question  arises,  whether  the  acts  of  the 
Directors  can  be  held  to  be  an  admission  of  Richard 
Hall,  in  his  own  proper  person,  as  a  member  and  owner 
of  the  shares.  The  will  gave  him  no  right  to  be  so 
admitted,  and  the  Deed  of  the  Company  does  not  seem 
to  me  very  clearly  to  point  out  what  is  to  be  done 
in  the  case  of  several  executors.  Without,  however, 
deciding  this,  I  am  clearly  of  opinion  that  the  acts 
referred  to  as  constituting  an  admission  of  R.  Hall  as  a 
member  cannot  be  treated  as  having  that  efiect.  Every 
instance  of  dealing  with  this  gentleman  has,  in  fact,  a 
contrary  character :  he  never  asked  to  be  a  member,  in 
the  proper  sense  of  that  term  :  when  he  sold  the  fifteen 
shares,  the   notice  he  gave  was  as  executor,  and    in 

two 
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0  out  of  every  three  of  the  letters  written  by  him,  he        1852. 
*aks  of  the  shares  as  being  those  of -^«n //(«//.   In  no  one   rj^"^""'^^. 
the  documents  which  I  have  before  me  is  he  introduced        Casb. 
a  member.     Credit  is  given  for  the  dividends  to  the 
ecutors;  and^  although  it  is  discharged  on  the  oppo- 
se side  of  the  account  by  the  payment  to  him,  yet  of 
•urse  it  must  be  in  that  character  in  respect  of  which,  on 
je  opposite  side,  the  credit  is  given.   I  must  say  I  never 
w  a  case  in  which  there  was  less  foundation  for  the 
that  the  dealings  between   the  parties  had 
tered  the  rights  that  existed  between  them.     I  have 
iked  most  carefully,  but  without  success,  to  sec  if  I 
luld  find  anything  of  the  sort,  for  I  have  been  anxious 


relieve  Mr.  Crosfield  if  I  possibly  could. 

The  103rd  article  of  the  Deed  referred  to  by  Mr. 
mTy  shows  that  these  parties  cannot  be  considered 
haying  been  taken  by  surprise  in  being  treated  as 
•^^-lareholders,  for  it  contains  an  independent  covenant 
the  shareholders,  binding  their  real  and  personal 
prcsentatives,  that  they  will  continue  liable  in  respect 
any  shares  that  form  part  of  their  assets.  The 
in  for  this  being  introduced  was,  that  the  executors 
^  executors  not  becoming  members  and  not  ha\'ing 
W  would  not  themselves  be  responsible  personally,  and 
t  until  they  sold  and  other  persons  came  in  their  place 
*^ei^  would  be  no  personal  responsibility.  The  originS,l 
;^^i«holders  therefore  entered  into  this  covenant,  tliat 
^ir  real  and  personal  assets  should  be  considered  liable 
all  the  conditions  under  the  Deed  which  would 
"^t^ch  to  any  shareholder  whilst  the  shares  remained  the 
of  that  particular  shareholder. 


The  case  of  the  Appellant  is  without  doubt  a  strong 

^^^^  on  the  merits,  but  the  law  is  too  clearly  against 

*^iin  to  enable  me  to  entertain  any  doubt  in  the  matter ; 

and 


W 
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1852. 

Cbosfibld'8 
Casb. 


and  I  am  therefore  under  the  necessity  of  affirming  the 
decision  of  the  Vice-Chancellor. 

I  shall  not^  however^  do  what  I  consider  myself  bonnd 
to  do  in  most  cases  where  a  party  chooses  to  try  the  ex- 
periment of  an  Appeal,  in  which  he  does  not  succeed, 
namely,  to  dismiss  the  Appeal  with  costs.  This  is  so 
hard  a  case  on  Mr.  Crosfield,  that  I  am  not  surprised 
at  his  attempting  to  relieve  himself  from  such  an 
immerited  infliction.  I  shall  dismiss  the  Appeal,  but 
without  costs. 


June  9.  In  the  Matter  of  the  Trusts  of  the  Will  of 

AGNES  ATKINSON, 

AND 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96. 

rpmS  was  an  Appeal  by  Samuel  Sturgis,  the  Provi- 
sional Assignee  of  the  estate  and  effects  of  Alfred 
Argles,  against  so  much  of  an  order  made  by  the  Vice- 
Chancellor  Knight  Bruce,  dated  the  12th  July  1851,  as 
directed  that  the  share  of  Alfred  Argles  in  certain  Bank 

interest  u  not  Annuities  should  be  transferred  and  paid  to  John  Hook. 
anected  by  a  /.         i         /.        i     i  mi     n   i      • 

the  assignee  for  value  of  such  share.     The  following  were 


Before  The 

Lord  Chan- 

cellor,  Lord 

St.  Lbon- 

ABDS. 

The  title  of 
an  assignee 
for  value  of 
an  equitable 


previous  in- 
solvency of 
the  assignor, 
the  assignee 
having  no  no- 
tice of  that 
insolvencv. 

The  etfoct 
of  the  Act  7 
Geo.  4,  c. 


the  facts  which  gave  rise  to  the  question  involved  in  the 
Appeal. 

Agnes  Atkinson  by  her  will,  bearing  date  the  16th  July 

1814,  gave  to  her  executors  a  sum  of  700/.  upon  trust  to 

invest  the  same  and  to  pay  the  dividends  to  Ann  Argles 

67,  is  to  vest    for  life,  and,  after  her  decease,  upon  trust  to  assign  and 
in  the  as- 
signee in  in-  transfer 
solvency  all 
the  property 

of  the  insolvent,  but  subject  to  all  equities  to  which  it  would  be  liable  in  the 
hands  of  the  insolvent. 
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1852. 

In  re 
Atkinson. 


chaae,  he  had  no  notice,  directly  or  indirectly,  of  the  insol- 
vency. The  Vice-Chancellor  refused  to  give  effect  to  the 
claim  of  the  Provisional  Assignee,  holding  that  the  assig- 
nee in  insolvency  took  no  more  than  would  have  passed 
to  him  by  any  assignment  which  the  insolvent  could 
have  made.  His  Honor  therefore  directed  payment  to 
J.  Hook  of  the  share  of  Alfred  Argles  in  the  stock 
in  question,  observing  that  he  entertained  no  doubt  on 
the  subject,  although  the  question  did  not  appear  to 
have  been  previously  decided,  and  was  one  of  consider- 
able importance. 


From  this  decision  the  Provisional  Assignee  appealed 
to  the  Lord  Chancellor,  as  above  stated. 


Mr.  Follett  and  Mr.  Osborne,  for  the  Appellant  (a). 

They  stated  the  question  as  being,  whether  a  pur- 
chaser for  valuable  consideration,  giving  notice,  could 
exclude  the  title  of  the  assignee  in  insolvency.  They 
contended  that  the  case  diflfcred  from  that  of  competing 
assignees  for  value,  and  that  the  effect  of  the  Act  7  Geo, 
4,  c.  57,  was  so  absolutely  to  vest  in  the  assignee  all  the 
estate  and  interest  of  the  insolvent,  of  whatever  kind  or 
description,  as  not  to  leave  the  insolvent  anything  which, 
under  any  circumstances,  he  could  assign,  and  that  no 
notice  to  the  trustees  of  the  fund  was  necessary.  They 
referred  to  the  eleventh,  sixteenth,  and  nineteenth  sec- 
tions 


(a)  It  was  attempted  at  the 
opening  of  the  argument,  but 
without  success,  to  show  that, 
as  a  matter  of  fact,  the  execu- 
tors as  trustees  of  the  fund 
had  notice  of  the  insolvency 
prior  to  receiving  notice  of  the 


assignment  to  J.  E..  Cook  ;  and 
the  cases  of  Smith  v.  Smith,  2 
Cromp.  if  M  231,  and  MeuxT. 
Bell,  1  Rare,  73.  and  the  42nd 
section  of  the  Act,  7  Geo.  4,  c. 
57,  were  referred  to  as  bearing 
on  this  part  of  the  case. 
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of  the  Act,  and  distinguished  the  present  from  the  1852. 

of  Dearie  v.  Hall  (a),  which  had  been  cited  on  the  in  re 

-Cipher  side,  upon  occasion  of  the  hearing  before  the  Vice-  -^.tkinson. 
lianeellor. 


Mr.  R,  Palmer  and  Mr.  Schomberff,  who  appeared  in 
ipport  of  the  decision  of  the  Vicc-Chancellor,  were  not 
c^^dled  on. 

The  Lord  Chancellor. 

Two  questions  arise  on  this  Appeal ;  the  first,  whether 
tl^e  title  of  the  assignee  in  insolvency  is  so  absolute  tluit 
it^  cai^ot  be  disturbed;  and  secondly,  what,  under  the 
c^Lrcumstances  as  they  here  appear^  are  the  rights  of  the 
^^wignee  for  value. 

It  may  be  considered  as  decided,  that  the  assignee  in 
^i:i8olvency  represents  the  insolvent;   he  stands  in  his 
place,  and  takes  only  such  interest  as  he  can  givc^  and 
subject  to  all  equities  by  which  tlie  insolvent  is  bound. 
It  has  however  been  contended  that  the  effect  of  the  Act 
is  80  to  vest  the  property  that  the  insolvent  cannot  after- 
wards divest  it ;  but  this  is  not  so,  for  there  are  no  words 
in  the  Act  giving  to  the  assignee  any  higlier  interest 
than  the  insolvent  himself  has :  the  assignee  does  not 
therefore  take  so  as  not  to  be  subject  to  equities  as  ad- 
ministered in  this  Court. 

It  is  a  settled  point,  as  between  two  competing  par- 
ties m  reference  to  equitable  interests,  that  lie  who 
takes  care  and  gives  notice  to  the  trustees  shall  get  a 
benefit  over  him  who  has  not  so  done.  A  case  occurs 
to  me  of  War  bur  ton  v.  Loveland{b),  before  the  House  of 

Lords, 
(a)  3  Euss.  1.  (b)  2  Dow  4"  Clark,  480. 


[ 
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1852.        Lords,  where  the  contest  as  to  priority  arose  on  the 

j^  ^^        effect  of  the  Irish  Register  Act,  and  the  decision  there 

Atkiwsoit.     clearly  shows  that  the  legal  interest  being  in  an  assignee 

does  not  prevent  the  application  of  the  rule  of  this  Court 

to  which  I  have  adverted. 

On  the  second  question,  as  to  what  in  this  case  are  the 
rights  of  the  assignee  for  value,  there  is  no  difficulty. 
The  assignee  did  all  that  he  could ;  he  swears  that  he 
knew  nothing  of  the  insolvency,  and  it  is  proved  that  he 
gave  notice.  Then  it  has  been  said  that  the  decision  of 
the  Vice-Chancellor  bears  hardly  on  creditors ;  but  to 
hold  the  opposite  would  be  equally  hard  on  the  j^urchaser 
for  value.  The  result  will  be  to  teach  assignees  to  see  of 
what  property  the  insolvent  is  actually  possessed :  I  con- 
sider the  point  to  be  in  law  perfectly  settled. — 7%e 
Appeal  was  accordingly  dismissed,  with  costs. 
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1852. 


July  17. 19, 
20. 

Before  The 

Lord  Ckan" 

cellar  Lord 

St.  Lbon- 

▲BD8. 


MONYPENNY  v.  BERING. 

^■^HIS  was  an  appeal  by  certain  of  the  Defendants 
from  two  orders  made  in  the  suit,  the  one  by  the 
ice-Chancellor  Wiffram,  dated  the  7th  May  1850,  and 

J.  M.  by  his 
devised  the  Maytham  Hall  estate,  being  of  gavelkind  tenure,  to  trustees 
^^^yon  trust  to  sell  a  competent  part  for  the  payment  of  debts,  and  subject 
^^JEereto  upon  trust  for  P.  M.  for  life,  and  after  his  decease  for  the  first  son  of 
'.  M.  for  life,  and  afler  his  decease  for  the  first  son  of  such  first  son  and  the 
-^m  male  of  his  body,  and  in  default  of  such  issue,  for  every  other  son  of  P.  M. 
^    issively  for  the  like  interests  and  limitations,  and  in  default  of  issue  of  the 
of  P.  M.,  or  in  case  of  his  not  leaving  any  at  his  decease,  for  T.  M.  for  life, 
after  his  decease  for  T.  G.  M.  the  eldest  son  of  T.  M.  for  life,  and  i^r  his 
for  the  first  son  of  T.  G.  M.  and  the  heirs  male  of  his  body,  and  in 
iC&iilt  of  issue  of  the  body  of  the  said  T.  G.  M.,  for  every  other  son  of  T.  M. 
lively  for  the  like  estates  and  interests,  and  on  failure  of  all  such  issue  of 
body  of  T.  M.,  upon  trust  for  him  his  heirs  and  assigns  for  ever  ;  P.  M. 
'KxcTer  had  any  children : — ^Held,  that  P.  M.  took  an  estate  for  life  with  remainder 
tAD  his  first  imbom  son,  if  such  son  had  been  bom,  and  that  all  the  remainders 
over  were  void : — ^Held,  also,  that  efiect  was  to  be  given  to  the  gift  over  to  T. 
^.  and  his  sons  in  default  of  issue  of  the  body  of  P.  M.,  &c.  as  an  independent 
cUnse,  and  that  it  was  consequently  valid. 

Although  by  the  doctrine  of  cypres  or  by  implication  as  applied  to  the  oon- 
stroction  of  a  will,  an  estate  may  be  carried  otherwise  than  in  the  exact  form 
and  manner  indicated  by  the  testator,  yet  it  must  always  be  in  favour  of  a  class 
or  part  of  a  class  of  persons  intended  to  be  i)rovided  for  by  the  testator. 

In  construing  wills  efi*ect  may  in  certain  cases  be  given  to  the  general 
intent  at  the  expense  of  a  particular  intent,  but  this  is  not  to  be  done  with- 
out an  actual  necessity. 

Where  an  estate  is  so  limited  to  A.  as  would  generally  raise  by  implication 
m  estate  tail,  but  there  are  added  limitations  to  the  children  of  A.,  which  are 
^oid  for  remoteness,  it  is  not  a  general  rule  to  reject  these  limitations  as  unim- 
portant and  to  ^ve  to  A.  an  estate  tail,  although  cases  may  arise  in  which  this 
would  be  done  m  favour  of  the  clear  intention  of  the  testator. 

The  cases  of  PUt  v.  Jackson,  2  Bro.  C.  C.  61,  and  Nicholl  v.  Nicholl,  2  W. 
Bl  1159,  observed  on. 

Where  there  are  gifts  over  which  are  void  for  perpetuity,  and  there  is  a  sub- 
Kquent  and  independent  clause  on  a  gift  over  which  is  within  the  line  of  per- 
petmU',  effect  cannot  be  given  to  such  clause  unless  it  will  accord  with  previous 
^alid  limitations. 

A.  gift  over  made  in  words  comprising  only  one  event  will  not  be  construed 
as  made  on  two  events,  although  m  point  of  fact  it  may  consist  very  reasonably 
of  two  branches,  unless  it  is  so  expressed  by  the  testator. 

J-  M.  provided  by  his  said  will  that  if  P.  M.  or  T.  M.  or  any  of  their  issue 
^old  become  entitled  to  the  Jodrell  estate,  then  the  trustees  should  stand 
"ciaed  of  the  devised  premises  upon  trust  for  the  next  person  entitled  thereto 
^uider  his  will,  as  if  the  person  so  succeeding  to  the  Jodrell  estate  were  dead : 

Vol.  II.  L  d.  m.  g.  T.  M. 
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1852.        the  other  by  the  Vice-Chancellor  Knight  Bruce,  dated 
Tir'^''""^''^^      the  18th  July  1851. 

Debing.  a  very  full  report  of  the  case,  as  heard  by  the  Vice- 

Chancellor  Wigram,  will  be  found  in  the  7th  Volume  of 
Mr.  Harems  Reports,  page  568 ;  and  it  is  therefore  hopeA 
that  the  following  preliminary  statement,  though  in  a 
much  more  condensed  form  than  would  otherwise  have 
been  deemed  necessary,  will  be  foimd  sufficient  to  ren- 
der the  argument  and  judgment  now  reported  intelli- 
gible to  the  reader. 

James  Monypenny  of  Greenwich,  on  whose  will  and 
codicil  the  questions  in  the  suit  mainly  arose,  was  at  the 

date 

T.  M.  died  after  the  date  of  the  will,  and  the  testator  by  a  codicil  declared 
that  his  tmstees  should  stand  seised  of  the  devised  estates  upon  trust  for  his 
wife  for  life,  and  then  upon  the  trusts  declared  by  his  will,  subject  to  the  decla- 
ration therein  contained  with  reference  to  the  Jodrell  estate.  On  the  death  of 
the  widow,  P.  M.  came  into  possession  of  the  Maytham  Hall  estate,  being  at 
that  time  entitled  to  a  life  estate  in  remainder  in  the  Jodrcll  estate,  the  tenant 
for  life  of  that  estate  bein^  then  living : — Held,  first,  that  this  was  not  such  an 
interest  in  P.  M.  as  fell  within  the  intention  of  the  shifting  clause,  and  that  it 
did  not  in  that  event  come  into  operation : — Held,  secondly,  on  P.  M.  afterwards 
coming  into  possession  of  the  Jodrell  estate  on  the  death  of  the  tenant  for  life, 
that  then  the  Maytham  Hall  estate  went  over  and  became  vested  in  the  trustees 
of  J.  M.'s  will : — Held,  thirdly,  on  the  construction  of  the  clause  generally,  that 
its  operation  was  not  confined  to  one  shifting,  but  that  it  operated  toties  quoiies 
as  regarded  the  parties  named  in  it. 

The  Jodrell  estate  was  limited  under  the  will  of  E.  J.  to  the  use  of  M.  J. 
for  life,  with  remainder  to  the  use  of  the  sons  and  daughters  of  M.  J.  succes- 
sively in  tail,  with  remainder  to  the  use  of  S.  M.  for  life,  with  remainder  to  her 
so.is  and  daughters  in  tail,  with  remainder  to  P.  M.  son  of  J.  M.  for  life,  with 
remainders  to  his  sons  and  daughters  in  tail,  with  remainder  to  T.  M.  another 
son  of  the  said  J.  M.  for  life,  with  remainders  to  his  sons  and  daughters  in  tail, 
with  divers  remainders  over.  The  will  contained  a  proviso  that  if  P.  M.  and 
T.  M.  or  either  of  them,  their  or  either  of  their  issue  or  any  other  son  or  sons 
of  the  said  J.  M.  or  his  or  their  issue,  should  become  entitled  to  an  estate  of 
freehold  or  inheritance  in  possession  of  or  in  the  Maytham  Hall  estate  be- 
longing to  R.  M.,  "  so  as  to  be  in  the  possession  or  in  the  actual  receipt  of  the 
rents  and  profits  thereof."  then  and  in  that  case  the  estates  devised  by  her  will 
should  shift  from  the  person  so  becoming  entitled  in  manner  therein  mentioned. 
At  the  date  of  the  will  B.  M.  was  entitled  to  the  Maytham  Hall  estate,  partly 
in  fee  and  partly  as  tenant  in  taU.  The  Maytham  Hall  estate  was  subsequently 
disentailed  and  devised  and  so  came  to  the  son  of  T.  M.,  (who  was  then  entitled 
in  possession  to  the  Jodrell  estate,)  by  limitation  as  a  purchaser,  and  not  by 
inheritance  or  under  the  original  limitations  existinsf  at  the  date  of  the  tes- 
tator's will.  Whether,  looking  at  the  dealing  with  the  Maytham  Hall  estate, 
it  became  vested  in  T.  M.  in  such  a  manner  as  to  make  the  Jodrell  estate  go 
over.     Quare, 
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te  of  his  will  seised  in  fee  of  certain  estates  in  Kent,        1852. 

:f  gavelkind  tenure,  called  the  Rolvenden  or  Maytham  ^     ^     ^ 

®  '  /'  M0NYPKN5T 

^aU  estates.     The  property  had  become  vested  in  him,  v. 

tenant  in  tail,  on  the  death  of  his   eldest  brother         ^bii^o- 


Jioberi  Monypenny  of  Rolvenden,  and  he  suffered  a 
recovery  to  bar  the  entail. 

James  Monypenny,  by  his  will,  dated  the  1 1th  February 

1S04^  after  devising  portions  of  his  real  estates,  gave  and 

devised  apart  of  the  estates  above  mentioned,  called  the 

Afaytham  Hall  estate,  and  all  the  residue  of  his  real  estates, 

'^CD  trustees  upon  trust  to  sell  a  sufficient  part  to  pay  his 

debts  and  certain  legacies,  and  subject  to  the  above  to 

^s^tand  seised  of  all  and  every  his  said  real  estates,  '^  upon 

'^^srost  to  permit  and  suffer  my  said  brother  Phillips  Mo- 

^^^ypfnny  to  receive  and  take  the  rents  issues  and  profits 

"^lereof  for  and  during  the  term  of  his  natural  life  without 

^inpeachment  of  waste,  and  from  and  immediately  after 

^ia  decease  upon  trust  for  the  first  son  of  the  body  of 

^^be  said  Phillips  Monypenny  for  and  during  the  term 

ctf  his  natural  life,  and  firom  and  immediately  after  his 

^leoease  upon  trust  for  the  first  son  of  the  body  of  such 

fist  son  and  the  heirs  male  of  his  body,  and  in  default 

of  such  issue,  upon  trust  for  all  and  every  other  the  son 

and  sons  of  the  body  of  my  said  brother  Phillips  Many- 

ptimy  severally  and  successively  according  to  seniority 

of  age,  for  the  like  interests  and  limitations  as  I  have 

before  directed  respecting  the  first  son  and  his  issue ; 

and  in  default  of  issue  of  the  body  of  my  said  brother 

^KBips  Monypenny,  or  in  case  of  his  not  leaving  any 

8t  his  decease,  upon  trust  for  my  said  brother  Thomas 

Monypenny  for  and  during  the  term  of  his  natural  life 

^thout  impeachment  of  waste,  and  from  and   imme- 

diatdy  after  his  decease,  upon  trust  for  Thomas  Mony- 

pc^    (afterwards    Thomas   Gybbon    Monypenny    the 

father  of  the  Plaintiff,)  the  eldest  son  of  my  said  brother 

L  2  Thovias 
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1852.        Thomas  Monypenny,  for  and  during  the  term  of  his 

^^^^^^jfY  ^*^*^"™^  ^^f®  without  impeachment  of  waste,  and  firom 
«.  and  immediately  after  his  decease,  upon  trust  for  the 

first  son  of  the  body  of  the  said  Thomas  Monypenmy^  ^^ 

son  of  my  said  brother  Thomas  Monypermyy  and  the  ^ 

heirs  male  of  his  body^  and  in  default  of  issue  of  the  ^ 

body  of  the  said   Tliomas  Monypenny  the  son,   upon  ^^ 

trust  for  all  and  every  other  the  son  and  sons  of 
the  body  of  my  said  brother  Thomas  Monypenny  for  -^ 

the  like  estates  and  interests  seyerally  and  successively  ^(V 

according  to  seniority  of  age ;  and  in  failure  of  all  such 
issue  of  the  body  of  my  said  brotlier  Thomas  Mowy» 
penny,  upon  trust  for  him  his  heirs  and  assigns  for  ever.  ^ 

But  I  do  hereby  declare,  that  if  it  shall  happen  at  any 
time  hereafter  that  my  said  brothers  or  either  of  them,  ^ 

their  or  either  of  their  issue,  shall  become  entitled  to  ^ 

the  real  or  copyhold  estate  or  any  part  thereof  late  ^ 

of  Elizabeth  Jodrell  widow,  daughter  of  the  late 
Phillips  Gybbon,  situate  in  the  said  parish  of  Rohenden 
or  in  the  parishes  of  Denenden  Tenterden  or  either  of 
them  or  elsewhere,  then  and  in  that  case  and  imme- 
diately upon  such  event  taking  place,  my  said  trosteea 
and  the  survivor  of  them  and  his  heirs  shall  stand 
seised  of  my  said  estates  hereinbefore  devised  for  the 
benefit  of  my  said  brothers  and  their  issue,  upon  trust 
for  the  next  person  entitled  thereto  under  and  by  vir- 
tue of  this  my  will  in  the  same  manner  as  they  would 
have  done  if  the  person  so  succeeding  to  the  said 
estates  late  of  the  said  Elizabeth  Jodrell  were  actually 
dead/^  And  the  testator  added  a  power  to  the  devisees 
to  cut  timber  and  grant  leases  according  to  the  terms 
laid  down  in  the  will. 

The  testator's  brother,  Thomas  Monypenny,  died  be- 
tween the  date  of  the  will  and  a  codicil  to  be  presently 
mentioned^  leaving  his  son  Thomas  Gybbon  Monypenny^ 

in 
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1852.        Sylvestra  Monypenny  successively  in  tail,  with  remain- 
T,,^*"'^^''^^      der  to  her  daughters  as  tenants  in  common  in  tail,  with 
V.  remainder  to  the  use  of  Phillips  Monypenny,  second  son 

EBiHG.      ^  James  Monypenny  of  Greenwich,  for  and  during  his 
life,  with  remainder  to  trustees  during  his  life  to  pre- 
serve contingent  remainders,  with    remainder   to  the 
sons  and  daughters  of  the  said  Phillips  Monypenny  in 
tail  in  like  manner  as  to  the  sons  and  daughters  of  the 
said  Sylvestra  Monypenny,  with  remainder  to  the  use  of 
Thomas  Monypenny,  third  son  of  the  said  James  Many* 
penny  of  Greenwich,  and  his    assigns  during  his   life, 
with  remainder  to  trustees  during  his  life  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the 
first  second  third  and  other  sons  of  the  said  TTiomas  Mo- 
nypenny successively  and  in  remainder  one  after  another 
as  they  and  every  of  them  should  be  in  priority  of  birth 
and  the  several  and  respective  heirs  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  issuing,  the  elder  of 
such  sons  and   the  heirs  of  his  and  their  body    and 
bodies  issuing  being  always  preferred  and  to  take  be- 
fore the  younger  of  such  sons  and  the  heirs  of  his  and 
tlieir  body  and  bodies  issuing,  and  for  default  of  such 
issue,  to  the  use  of  all   and  every  the  daughter  and 
daughters  of  the  said  Thomas  Monypenny  in  tail,  with 
remainder  over  to  the  subsequently  bom  sons  of  James 
Monypenny  of  Greenwich  in  tail:  and  it  was  thereby 
provided,  that  if  the  said  Phillips  Monypenny  and  7%o- 
mas  Monypenny  or  either  of  them  their  or   either 
their  issue  male  or  female,  or  any  other  son  or  sons 
the  said  James  Monypenny  of  Greenwich  thereafUr  to 
be  born  or  his  their  or  any  of   their  issue   male   or 
female,  shoidd  at  any  time  or  times  be  or  become  en- 
titled to  an  estate  of  freehold  or  inheritance  in  posses- 
sion of  or  in  the  messuages  lands  tenements  and  here- 
ditaments in  the  said  coimty  of  Kent  then  of  or  belong- 
ing to  her  cousin  Robert  Monypenny  Esq.  of  Rolvendem, 

elder 
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elder  brother  of  the   aforesaid   James  Monypenny  of        1852. 
Greenwich,  or  the  greatest  part  of  the  same  messuages  Monypenny 
l^nds  tenements  and  hereditaments  so  as  to  be  in  the      ^  ^• 
IK>8se8sion  or  m  the  actual  receipt  of  the  rents  and  profits 
thereof  then  and  so  often  as  the  case  should  so  happen 
the  use  and  estate  which  was  thereinbefore  devised  or 
limited  to  or  which  by  virtue  of  her  will  should  come  to 
or  devolve  upon  the  said  Phillips  Monypenny  or  his 
issue  male  or  female^  or  the  said  Thomas  Monypenny  or 
his  issue  male  or  female^  or  any  other  son  of  the  said 
James  Monypenny  of  Greenwich  thereafter  to  be  bom 
OT  his  their  or  any  of  their  issue  male  or  female^  so  be- 
coming entitled  in  possession  as  aforesaid  of  and  in  the 
said  manors  messuages  lands  tenements  and   heredita- 
ments thereinbefore  devised,  should  immediately  &om 
thenceforth  cease  determine  and  be  void  as  if  the  said 
PWlips  Monypenny  and  such  other  son  and  sons  of  the 
said  James  Monypenny  of  Greentvich  thereafter  to  be 
born  respectively  and  his  and  their  issue  male  and  fe- 
Dude  so  becoming  entitled  in  possession  as  aforesaid, 
▼as  and  were  then  naturally  dead  without  issue  male 
^  female  of  his  and  their  body  and  bodies ;  and  then 
and  from  thenceforth  the  said  manors  messuages  lands 
Wements    and    hereditaments    thereinbefore    devised 
should  go  and  remain  to  and  to  the  use  of  such  person 
^i  persons  as  by  virtue  of  the  uses  and  limitations 
hereinbefore  contained  would  then  be  entitled  as  the 
iiext  persons   in  remainder  in  case   the  said  Phillips 
Monypenny  or  TTiomas  Monypenny  or  such  other  son  or 
sons  of  the  said  James  Monypenny  of  Greenivich  there- 
after to  be  bom  respectively  or  his  or  their  respective 

• 

issue  male  or  female,  so  becoming  entitled  to  the  said 
iQanors  messuages  lands  tenements  and  hereditaments 
then  of  or  belonging  to  the  said  Robert  Monypenny  or 
the  greatest  part  thereof  as  aforesaid,  was  or  were  na- 
turally dead  without  issue  male  or  female  of  his  her 

and 
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1852.        and  their  body  or  bodies;  and  the  same  person  or  per- 
MoNTFBNNT  ^^^  should  in  every  such  case  be  entitled  to  take  the 
V.  same  estate  and  estates  in  the  said  manors  messuages 

lands  tenements  and  hereditaments  thereinbefore  de- 
vised as  he  she  or  they  would  have  been  entitled  to 
take  therein  by  virtue  of  that  her  will  if  the  said  PhiUips 
Monypenny  or  Thomas  Monypenny  or  such  other  son  or 
sons  of  the  said  James  Monypenny  of  Greenwich  there- 
after to  be  bom  respectively  or  his  or  their  respective 
issue  male  or  female^  so  becoming  entitled  to  the  said 
messuages  lands  tenements  and  hereditaments  then  of 
or  belonging  to  the  said  Robert  Monypenny  or  the 
greatest  part  thereof,  was  or  were  then  naturally  dead 
without  issue  male  or  female  as  aforesaid. 

Under  the  several  limitations  above  mentioned  of  the 
Maytham  Hall    and  the  Jodrell   estates  respectively, 
the  devolution  of  these  properties  proceeded  in  the  fol- 
ing  manner: — As  to  the  Maytham  Hall   estate,  the 
widow  of  the  testator  James  Monypenny  received  the 
rents  till  1826,  when  she  died ;  and  Phillips  Monypenny 
thereupon  entered  into  possession.     In  1827,  Phillips 
Monypenny,  treating  himself  as  tenant  in  tail  in  posses- 
sion, suflFered  a  recovery  of  the  estate,  the  uses  of  which 
were  declared  to  enure  to  him  in  fee ;  and  by  an  inden- 
ture dated  the  10th  June  1835,  made  on  occasion  of  the 
marriage  of  Robert  Joseph  Monypenny,  he  charged  it  with 
a  sum  of  money  as  a  jointure  to  Susannah  Monypenny 
the  wife  of  jR.  /.  Monypenny.    In  January  1841,  Phil» 
lips  Monypenny  died  without  having  had  any  children^ 
and  by  his  will  devised  the  Maytham  Hall  estate,  amongst 
other  uses,  to  the  use  of  Robert  Joseph  Monypenny  fyr 
Ufe,  remainder  to  his  eldest  son  Robert  Phillips  Dearden 
Monypenny  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  &c.    Under  this  devise  Robert  Joseph  Mony^ 
penny  entered  into  possession  of  the  estate,  and  died  in 

September 
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September  1842^  and  therenpon  Robert  PkUUpa  Dearden        1852. 
Monypemny  entered  into  the  receipt  of  the  rents  and  Monypbhht 
profits^  subject  to  the  charge  of  the  jointure  to  the  ^^ 

widow^  and  was  in  possession  of  the  estate  at  the  time  of 
the  institution  of  the  present  suit. 

With  r^ard  to  the  JodreU  estate^  Mary  Jefferson,  the 
devisee  firstly  named  in  the  will  of  Elizabeth  JodreU, 
died  in  1804  (haying  been  previously  married)  without 
issue,  and  thereupon  Sylvestra  Monypenny  (afterwards 
Syheifra  Hutton),  the  devisee  secondly  named  in  the  will, 
entered  into  possession  of  the  estate  as  tenant  for  life^ 
and  continued  in  possession  until  her  death  in  1886, 
without  issue.    In  1830,  Thomas  Gybbon  Monypenny^ 
the  eldest  son  of  Thomas  Monypenny  deceased  as  above 
stated,  (being  the  next  in  remainder  under  the  will  of 
Elizabeth  JodreU  to  PhiUips  Monypenny  who  was  then 
in  possession  of  the  Maytham  HaU  estate  as  above  men- 
tioned) conceiving  that  the  shifting  clause  in  the  will  of 
E&zaieth  JodreU  had,  under  the  circumstances,  become 
operative,  suffered  a  recovery  of  the  JodreU  estate  with 
the  concurrence  of  Sylvestra  Hutton,  thus  converting  his 
estate  of  a  remainder  in  tail  into  a  remainder  in  fee ;  and 
on  the  death  of  Sylvestra  Hutton  in  1836,  he  entered 
into  possession  of  the  JodreU  estate  as  tenant  in  fee. 


In  1837,  cross  releaises  were  executed  between  Phillips 
Monypenny  and  Thomas  Gybbon  Monypenny,  the  latter 
by  indentures  dated  the  3rd  and  4th  October  1837  re- 
leasing to  Phillips  Monypenny  and  his  heirs  all  his 
(T.  6.  Monypenny* s)  estate  and  interest  in  the  Maytham 
Hatt  estate,  and  PhilUps  Monypenny  by  indentures  of  the 
^^e  date  releasing  to  ThonMS  Gybbon  Monypenny  and 
Ws  heirs,  all  the  estate  and  interest  which  he  (P.  Mony- 
P^)  could  claim  in  the  JodreU  estates. 

Boabts  having  been  raised  as  to  the  rights  of  the 

several 
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1852.        several  parties  mentioned  in  the  limitations  above  set 
-^     ^^^T  ^^^'  under  the  terms  of  those  limitations  as  affected  by 
V,  the  circumstances  hereinbefore  mentioned^  the  present 

suit  was  instituted^  in  November  1842,  by  Robert  Thomas 
Gybbon  Monypenny,  then  an  infant,  the  eldest  son  of 
Thomas  Gybbon  Monypenny,  stating,  among  other  things, 
that  he  was  advised  that  by  reason  of  the  death  of  Phil- 
lips Monypenny  without  issue,  and  of  the  Jodrell  estate 
having  come  into  the  possession  of  Thomas  Gybbon 
Monypenny  the  plaintiff's  father  in  fee  simple,  the 
Maytham  Hall  estate  had,  under  the  provisions  of  the 
will  of  James  Monypenny  as  to  the  brothers  of  James 
Monypenny  or  their  issue  becoming  entitled  to  the 
Jodrell  estate,  shifted  from  Thomas  Gybbon  Monypenny 
to  the  Plaintiff,  and  that  the  Plaintiff  was  entitled  in 
the  events  which  had  happened  to  an  equitable  estate 
tail  in  possession  in  the  Maytham  Hall  estate,  and  to 
the  consequent  account  of  the  rents  and  profits  thereof; 
or  that  if  the  estate  had  not  shifted,  then  that  he  was 
entitled  to  the  estate  in  remainder  immediately  expect- 
ant on  the  life  estate  of  his  father  Thomas  Gybbon  Mony- 
penny. The  Bill  prayed  in  the  alternative  a  declaration 
accordingly. 

To  this  suit  which  brought  in  question  the  construction 
to  be  put  on  the  will  of  James  Monypenny  together  with 
the  validity  of  the  recovery  suffered  hj  Phillips  Monypenny 
and  the  consequent  dispositions  made  by  him  of  the 
Maytham  Hall  estate,  the  trustees  of  the  legal  estate^ 
the  Plaintiff's  father  Thomas  Gybbon  Monypenny,  Robert 
Phillips  Dearden  Monypenny  who  was  in  possession  of 
the  Maytham  Hall  estate  as  above  mentioned,  all  parties 
claiming  under  or  through  Phillips  Monypenny,  the  par- 
ties claiming  in  remainder  under  the  wiU  of  James 
Monypenny,  and  the  heirs  in  gavelkind  of  James  Many- 
penny,  were  made  Defendants. 

By 
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£7  an  order  made  on  motion  dated  the  8rd  November       1852. 
S-  S-43,  preliminary  inquiries  were  directed :  and  the  Mas-  ,,^'"^^^'^^ 
by  his  report^  dated  the  29th  April  1844^  found  that      _   v. 
;re  was  no  issue  of  Phillips  Monypenny,  and  he  also 
:4E<>und  the  other  material  facts  relating  to  the  pedigree 
»£*  the  Plaintiff  and  the  Defendants^  and  relating  to  the 
(lajriving  issue  of  the  deceased  brothers  of  the  testator^ 
id  to  the  heirs  at  law  and  heirs  in  gavelkind  of  the 
"i^estator^  and  to  his  deceased  brothers  nephews  and  grand- 
^phews. 


The  cause  came  on  to  be  heard  before  the  Vice- 
Oliancellor  Wigram  on  the  24th  November  1845^  when  a 
Ockse  was  ordered  for  the  opinion  of  the  Barons  of  Her 
IVCsjesty^s  Court  of  Exchequer  on  the  following  ques- 
tions:— "Pir^t,  What  estate  or  estates  in  possession  or 
iz^   remainder  did  Phillips  Monypenny  take  under  the  will 
codicil  of  the  testator  James  Monypenny  in  the  de- 
property.     Secondly^  Did  Thomas  Gybbon  Mony^ 
I^^mny  take  any  and  what  estate  or  estates  in  the  devised 
I^^^^operty  under  the  same  will  and  codicil.     Thirdly,  Did 
^^€)bert  Thomas  Gybbon  Monypenny  take  any  and  what 
^'^tate  or  estates  in  the  devised  property  under  the  same 
^*'"~ill  and   codicil.     Fourthly,  Did  Phillips  Monypenny 
^^^qtaire   any  and  what  estate  in  the  devised  property 
^^-xider  the  recovery  of  1827.     Fifthly,   Did  Susannah 
lonypenny  take  any  and  what  estate  or  interest  in  the 
^vised  property  imder  the  deed  of  the  10th  oiJune  1835. 
ixthly.  Did  the  coheirs  in  gavelkind  of  the  said  tes- 
at  his  death  take  by  descent  from  the  testator 
"^^mes  Monypenny  any  and  what  estate  in  the  devised 
1»»perty.'' 

The  Case  was  argued  before  the  Court  of  Exchequer 
OB  the  29th  April,  and  the  4th  and  5th  May  1846,  and 
their  Lordships  afterwards  gave  the  following  certifi- 

catc 
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1852.        cate : — '^  We  have  heard  the  Case  argued  by  Counsel^  and 
MowYPBNKY   ^^^  considered  the  same^  and  questions  1,  2,  8.     We 
V.  are  of  opinion  that  under  the  will  and  codicil  of  James 

Monypenny,  his  brother  Phillips  Monypenny  took  an 
estate  for  his  Ufe  in  remainder  expectant  on  the  death  of 
the  testator's  widow^  with  remainder  to  his  eldest  son 
for  life,  and  that  all  the  subsequent  limitations  are  Toid 
for  remoteness,  and  consequently  that  neither  TTwmas 
Gybbon  Monypenny  nor  his  son  took  any  estate  under 
the  devise  in  question.  Fourth,  We  think  that  by  virtue 
of  the  recovery  Phillips  Monypenny  acquired  an  estate 
in  fee  simple  by  wrong,  liable  to  be  defeated  by  the  par- 
ties having  rightM  title :  And  that  Fifths  Susaimah 
Monypenny,  under  the  deed  of  10th  June  1835^  took  an 
annuity  of  300/.,  liable  in  the  same  manner  to  be  de- 
feated by  those  having  title  adverse  to  Phillips  Mony- 
penny.  Sixths  We  are  of  opinion  that  at  the  testator's 
death  the  coheirs  in  gavelkind  took  the  fee  simple  of 
the  estate  in  question  by  descent,  subject  to  the  life 
estates  given  to  the  said  testator's  widow  and  to  PhUl^ 
Monypenny  and  his  eldest  son. — Signed,  Fred.  Pollock, 
J.  Parke,  R.  M.  Rolfe,  T.  J.  Piatt." 

A  fiill  report  of  the  Case,  as  heard  befidre  the  Court 
of  Exchequer,  will  be  foimd  in  the  16th  Volume  of 
Messrs.  Meeson  ^  fVelsby's  Reports,  page  418. 

The  cause  came  on  again  to  be  heard  before  the  Vioe- 
Chancellor  Wigram,  on  the  19th  and  five  following  days 
oi  April  1847,  for  further  directions  on  the  certificate; 
and  by  an  order  made  the  7th  May  1847,  a  Case  and 
Supplemental  Case  were  directed  for  the  opinion  of  the 
Judges  of  her  Majesty's  Court  of  Common  Pleas. 

The  Supplemental  Case  related  to  another  part  of  the 
Maytham  HaU  property,  called  the  Lower  May  thorn  Hall 

estate. 
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cs'tuite,  which  the  testator  had  devised  separately  to  the        1852. 
^i^^^of  his  brother  Phillips  Monypenny  for  life  without  t^^"^^"^^"*^ 
U3n.j)eachinent  of  waste^  and  after  the  determination  of     _  v. 
estate  by  forfeiture  or  otherwise  in  the  life  o{  Phillips 
'imgpeniHiy,to  trustees  to  preserve  contingent  remainders, 
r^^siainder  to  the  uses  declared  in  the  will  concerning  the 
It^^tham  Hall  estate;  and  by  his  codicil  of  the  25th 
^WMly  1818,  he  repeated  the  same  language  with  reference 
to    the  Lower  Maytham  Hall  estate  as  he  had  used  with 
r^rf  ercnce  to  the  Mayiham  Hall  estate,  only  substituting 
tine  words  '^ Lower  Maytham  Hall''  for  the  words  ''May- 
i^^Mm  Hall,"    The  circumstances  and  statements  above 
d^^ailed  in  reference  to  the  Maytham  Hall  estate  applied 
eq^tiaUy  to  the  Lower  Maytham  Hall  estate. 

The  questions  on  the  Case  and  Supplemental  Case 
^^^xrected  to  the  Court  of  Common  Pleas,  were  the  same  as 
^Ifcose  sent  to  the  Court  of  Exchequer,  except  that  for  the 
^^ords  ''  devised  property'*  in  the  latter  Case,  were  substi- 
^'^^'ted  thewords  "Maytham  Hall  property"  in  the  original, 
*"^>.d  "LowerMaythamHallp^^rty"  in  the  Supplemental 
*-^^sc  submitted  to  the  Court  of  Common  Pleas,  and  ex- 
^^^|)t  also  that  in  the  Supplemental  Case  an  estate  to  the 
^^c  of  trustees  to  preserve  contingent  remainders  was 
^^■^"terposed  immediately  after  the  life  estate  of  Phillips 
^^^^cnypenny. 

The  Case  and  Supplemental  Case  were  argued  be- 

forre  the  Judges  of  the  Court  of  Common  Pleas  in 

^lilary  Term  1849,  and  their  Lordships  gave  the  fol- 

lon^ring  certificate  dated  the  12th  January  1850 :— "  This 

C^«t8e  has  been  argued  before  us  by  Counsel.     We  have 

^^^^^ittidered,  and  are  of  opinion  as  follows : — First,  We  are 

'^^  opinion  that  Phillips  Monypenny  took  an  estate  for 

^ift  in  remainder  after  the  life  estate  of  the  widow  Mary 

■^w^penny.     Second,  We  think  that  Thomas  Gybbon 

Monypenny 
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1852.       Monypenny  took  an  estate  for  Ufe  in  remainder  after  the 
MoNYPBNNY  ^^  estate  of  Phillips  Monypenny,  contingent  on  Phillips 
V.  Monypenny  not  leaving  any  issue  at  his  decease  and 

determinable  on  his  Thomas  Gybbon  Monypenny  be- 
coming entitled  to  the  estates  of  Elizabeth  JodreU, 
and  also  a  remainder  in  tail  general  after  the  estate  tail 
of  Robert  Thomas  Gybbon  Monypenny.  Third,  We  think 
that  Robert  Thomas  Gybbon  Monypenny  took  a  contin- 
gent remainder  in  tail  male  after  the  termination  of  the 
life  estate  of  his  father.  Fourth,  We  think  that  PhU^ 
lips  Monypenny  acquired  no  estate  or  interest  iindar 
the  recovery.  Fifth,  We  think  that  Susannah  Mony^ 
penny  took  no  estate  or  interest  under  the  deed.  Sixth, 
We  think  the  coheirs  in  gavelkind  took  a  remainder  in 
fee  after  the  several  estates  above  mentioned. —  Signed, 
W.  H.  Matde,  C.  Cresswell,  E.  V,  Williams." 

The  cause  again  came  on  to  be  heard  before  the  Vice- 
Chancellor  Wigram  on  the  equity  reserved,  and  was  argued 
at  great  length  during  several  days  in  February  and  March 
1850.  On  the  16th  April  1850,  his  Honor  delivered 
judgment,  and  held,  agreeing  with  the  certificates  made 
by  both  Courts,  that  Phillips  Monypenny  took  an  estate 
for  life  only ;  and  held  further,  agreeing  with  the  certifi- 
cate made  by  the  Court  of  Common  Pleas,  that  Thomas 
Gybbon  Monypenny  took  an  estate  for  life  in  remainder 
after  the  life  estate  of  Phillips  Monypenny,  contingent  on 
Phillips  Monypenny  not  leaving  any  issue  at  his  decease, 
a^^d  determinable  on  his  (71  G.  Monypenny)  becoming 
entitled  to  the  JodreU  estates;  and  held  further  that 
the  Plaintiff  Robert  Thomas  Gybbon  Monypenny y  the  son 
of  Thomas  Gybbon  Monypenny,  took  a  contingent  re- 
mainder in  tail  after  the  determination  of  the  life  estate 
of  his  father. 

Upon  speaking  to  the  cause  upon  minutes,  the  Plain- 
tiff, 
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1852.        and  the  Master  iiirther  found  that    Thofnas    Gybban 
-k/f^"^''^^^ ^   Monypenny  did,   upon  the   decease  without   issue   of 
V,  Sylvestra  HtUton,  become  entitled  in  possession  to  the 

whole  of  the  real  and  copyhold  estate  of  Elizabeth  Jod- 
relly  and  that  he  became  so  entitled  under  the  limita- 
tions of  the  will  of  Elizabeth  JodreU;  and  he  found 
the  execution  of  the  indentures  of  the  3rd  and  4th 
October  1837,  as  hereinbefore  mentioned. 

To  these  several  findings  of  the  Master,  the  Defendant 
Robert  Phillips  Dearden  Monypenny  excepted ;  and  on 
the  18th  July  1851^  the  suit  came  on  to  be  heard  before 
the  Vice-Chancellor  Knight  Bruce  upon  these  exceptions 
and  for  further  directions,  when  his  Honor  overruled  the 
exceptions,  and  made  an  order  (being  the  second  order 
now  appealed  from)  declaring  that,  on  the  death  ci 
Phillips  Monypenny  the  Plaintiff  became  absolutely 
entitled  to  the  Maytham  Hall  estate  as  equitable 
tenant  in  tail,  and  that  he  was  then  entitled  to  the  pos- 
session of  the  same  accordingly. 

From  this  order,  and  the  former  order  of  the  7th  Map 
1850,  the  Defendant  Robert  Phillips  Dearden  Mony^ 
penny,  together  with  Susannah  Monypenny,  now  appealed 
to  the  Lord  Chancellor,  submitting  by  their  petition  that 
the  order  of  the  7th  May  1850  was  erroneous  and  that  the 
Plaintiff^s  bill  ought  to  be  dismissed,  inasmuch  as,  accord- 
ing to  the  true  construction  of  the  will  and  codicil  of  «/amet 
Monypenny,  Phillips  Monypenny  upon  the  decease  of 
the  widow  of  James  Monypenny  took  either  an  estate  in 
tail  in  possession,  or  an  estate  for  his  life  in  possession 
with  a  subsequent  remainder  to  himself  in  tail^  and  that 
in  either  case  the  recovery  suffered  by  Phillips  Mony^ 
penny  was  valid  and  effectually  barred  all  the  limitations 
in  the  will  contained  to  Thomas  Monypenny  the  grand- 
father of  the  Plaintiff  Robert  Thomas  Gybbon  Monypenny 

and 
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1852.        Monypenny  had  either  no  estate  or  interest  at  aB,  or  at 
MoirrpiNirr  ^^7  ^^  ^^  present  estate  or  interest,  in  the  premises. 

DsBiKo.  Three  other  of  the  Defendants  to  the  suit,  namely^ 

J.  J.  Monypenny,  P,  Monypenny,  and  FT.  B.  Mon^f' 
penny,  also  appealed  against  the  said  orders,  claiming  to 
be  entitled  to  take  a  share  of  the  property  in  qnestioii  as 
heirs  in  gavelkind  of  James  Monypenny,  and  submitting 
that  it  ought  to  have  been  declared  that  all  the  limita* 
tions  of  James  Monypennxfs  will  subsequent  to  the 
limitation  to  the  first  son  of  Phillips  Monypenny  for  his 
life  were  void,  and  that,  upon  the  death  of  PAt/lgw 
Monypenny  without  having  any  son,  the  heirs  in  gsvel- 
kind  of  James  Monypenny  became  entitled. 

The  two  appeals  now  came  on  to  be  heard  before  the 
Lord  Chancellor. 

Mr.  Wigram,  Mr.  Rolt,  and  Mr.  C.  Hall,  for  the  Plam- 
tiff,  supported  the  orders  appealed  from. 

The  case  of  the  Appellants,  who  rely  on  the  validity 
of  the  recovery  suffered  by  Phillips  Monypenny,  depends 
upon  establishing  that  Phillips  Monypenny  took  an 
estate  tail  under  the  limitations  in  the  will  df  Jame9 
Monypenny.  The  Phuntiff,  on  the  other  hand,  insiste, 
in  conformity  with  the  certificates  of  the  Courts  of  Ezp 
chequer  and  Common  Pleas,  that  Phillips  MonpemKg 
took  an  estate  for  life  only.  No  express  estate  tail  is 
given  to  him  by  the  will,  and  the  testator  evidently 
knew  how  to  give  such  an  estate  where  he  desired  to  do 
BO.  The  Appellants,  however,  contend  that  PhiU^ 
Monypenny  took  an  estate  tail  by  operation  of  the  doc- 
trine of  cy  pres.  This  argument  was  well  disposed  of  by 
the  Court  of  Exchequer,  which  in  effect  held  that  the 
doctrine  was  applicable  only  for  the  purpose  of  keeping 
an  estate  in  the  line  of  devolution  pointed  out  by  the 

testator. 
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*,  whereas  to  apply  it  here  would  be  to  carry  the        1852. 
te  in  a  different  line.     The  Court  of  Common  Fleas  ^^JJ^J^^^JIy 
entirely  agreed  in  this  view  of  the  law,  which,  as  appU-  v. 

Me  to  the  present  case,  derives  additional  force  from 
tenure  of  the  lands  in  question  being  gavelkind.  The 
in  Nichott  v.  NichoU  (a),  is  referred  to  by  the 
^^^ppellants,  but  it  was  treated  by  the  Court  of  Exchequer 
caarrying  the  application  of  the  doctrine  of  cy  pres 
what  i^peared  to  be  right,  and  the  report  of  the 
is  evidently  too  unsatiBfiELctory  to  be  relied  on  as  an 
«K«itharity.  (They  here  referred  to  Seaward  v.  Willock  (A) ) . 

Tlie  Appellants  further  contend,  that  Phillips  Mony^ 

^^enmy  took  an  estate  tail  by  implication,  arising  out  of 

^lie  form  of  the  gift  over  in  default  of  issue.     This,  the 

^?laintiff  insists  cannot  be,  because  to  imply  an  estate 

*^^  in  PhUUpa  Monypenny  would,  as  effect  must   be 

S^ven  to  the  clearly  expressed  limitations,  be  to  imply  an 

Estate  tail  in  remainder  after  limitations  which  are  void, 

'Ki  other  words  to  imply  a  void  limitation,  which  the  Court 

^  not  do.      (They  dted  Lethieuillieur  v.  Tracey  (c), 

Te&rring  to  Bamfield  v.  Popham  {d)). 

The  Appellants  also  rely  on  the  general  intention  sup- 
posed to  be  apparent  on  the  will ;  but  this,  it  is  sub- 
mitted, is  too  vague  and  imcertain  to  have  effect  given  to 
it,  and  it  is  not  the  course  of  the  Court  to  apply  the  rule 
of  implication  in  favour  of  a  general  intention  against 
ptrdcular  limitations  which  are  clearly  and  precisely  ex- 
pRiied.     (They  cited  Mortimer  v.  West,  (e).    Doe  v. 

GoBmi  (/),   Montgomery    v.  Montgomery  [g),   Blacks 

bom  V. 

(•)  2  W.  BL  1169.  (e)  2  Sim.  274. 

ih)^Eatt,  108.  (/)  6  ^.  4*  Ad.  621 ;  3  A, 

W  3  Atk,  793.  4"  E.  340. 

W  1  P.  W.  64.  (ff)  3  Janes  ^  Lat.  47. 

M  2 
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1852.        bom  v.  Edgley  (a),  EUicombe  v.  Gompertz  (i),  Mor$e  t. 
MoyrraKT   •'^^  Ormonde y  (c),  ^cArer  v.  Tucker  (d),  Stanley  v.  Z«i- 

«.  narrf  (c),  TWArc  v.  Frencham  (/). 

Dbjiiko. 

The  Plaintiff  claims  under  the  alternative  limitations 
over  to  the  family  of  Thomas  Monypenny,  and  as  against 
the  heirs  in  gavelkind,  who  contend  that  these  limita- 
tions are  void  for  remoteness,  submits  that  one  of  the 
alternatives  being  imquestionably  not  too  remote,  the 
limitation  over  is  valid.  Longhead  v.  Phelps  (g) , 

They  also  contended  that  the  decision  of  the  Vioe- 
Chancellor  Knight  Bruce  relative  to  the  shifting  clause 
in  the  will  of  Elizabeth  Jodrell  was  correct. 

The  cases  of  Pitt  v.  Jackson  {h),  Somerville  v.  Leth^ 
bridge {i),JessonY.  Wright [k)y  La?igstony,  Langston{l), 
Cambridge  V.  Rous  (m).  Doe  v.  Selbi/  (m),  Mellish  v.  MeU 
lish  (o),  Charlton  v.  Craven  (p)  Leake  v.  Robinson  (q), 
Vanderplank  v.  King  (r),  were  also  cited  and  commented 
on  in  the  course  of  the  argument. 

Mr.  Walker  appeared  for  Thomas  Gybbon  Monypenny 
the  father  of  the  Plaintiff,  but  took  no  part  in  the  dis- 
cussion. 

Mr.  Malins  and  Mr.  Faber  on  behalf  of  one  of  the 

Appellants, 

(a)  1  P.  W,  m).  (k)  2  Bli.  1. 

(h)  3  Myl  Sf  Or.  127.  (/)  8  Bli.  xV.  S.  167. 

{c)  5  Madd.  99  ;  1  Buss.  382.  (m)  8  Ves.  12. 

(d)  3  H.  L.  Ca.  IOC.  (w)  2  B.  4-  C.  926. 

(e)  1  Bd^n,  86.  (0)  2  B.  ^  C.  520. 

(/)  Bi/er's  Bep.  171.  {p )  Cited  2  B.  Sc  C  624. 

ig)  2  IT.  Bl  701.  (^)  2  il/^r.  363. 

(h)  2  ^ro.  C.  C.  51.  (r)  3  JIarc,  1. 
(1)  6  r.  JK.  213. 
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-A^ppellants^  the   Defendant   Robert  Phillips    Dearden       1852. 
^€>nypenny,  supported  the  title  of  Phillips  Monypenny.    j^^^^^^JJIy 


Our  point  is,  that  the  general  eflFect  of  the  will  of 

James  Manypenny  is  that  Thomas  Gybbon  Monypenny 

aliaJl  not  take  till  all  issue  of  Phillips  Monypenny  are 

exhausted ;  and  the  difficulty  we  have  to  contend  with^ 

and  which  has  been  pointed  at  by  the  other  side,  is  that 

'the  interposed  limitations  are  void,  and  that  therefore 

^he  limitation  over  on  which  we  rely  must  be  void  also. 

^We    submit,  however,  that  there  is   no  authority  for 

liolding  that  such  will  be  the  effect  of  the  interposed 

limitations ;  for  admitting  the  general  rule  to  be  that  a 

T^oid  limitation  will  avoid  all  limitations  coming  after 

it^  vet  an  estate  tail  in  remainder  to  the  ancestor  is  an 

exception;  Doe   v.  Applin{a),  Doe  v.  Cooper (b),  Sea- 

y^ard  V.  Willock  (c),  Mortimer  v.  West  [d),  Brooke  v. 

Turner  {e),  Toller  v.  Attwood  (/).     With  regard  to  the 

i^temative  form  of  the  gift  over,  it  does  nothing  more 

than  point  to  the  regular  determination  of  the  estate  tail ; 

Ihivery.  Edgar  {g).  Fountain  v.   Gooch[h),     The  will 

may  be  read  as  limiting  a  contingent  remainder  to  the 

sons  &c.  of  Phillips  Monypenny,  the  contingency  to  be 

determined  at  the  deatli  of  Phillips  Monypenny ;  and 

Buch  a  remainder  could  not  be  void  for  remoteness, 

Cofe  V.  Sewell  (i) . 

With  regard  to  the  shifting  clause  in  Elizabeth  Jod^ 
relFs  will,  we  submit  that  it  did  not  operate,  because  by 
Dieans  of  the  recovery  suffered  by  James  Monypenny, 

Phillips 

(«)  4  T.  R.  82.  (/)  15  Q.  B.  Rep.  929. 

W  I  EasU  229.  (g)  Cowp.  379. 

W  5  East,  198.  (h)  5  Bac.  Ahr.  Tit.  Legacies 

W  2  Sim.  274.  and  Devises  (D.)  p.  38. 

(«)  2  Bing.  N,  C.  422.  (i)  4  Dm.  Sf  War.  1. 


V. 

DsBur  G. 


Dbbiko. 
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1852.        Phillips  Monypenny  came  into  possession  of  the  May^ 

MoNYPKNHT    ^^^^  ^^^^  estate  by  purchase,  and  not  by  any  coime 
V.  of  succession  existing  at  the  time  of  Elizabeth  JodreWs 

will ;   Fazakerly  v.  Ford  (a),  Taylor  v.  Earl  of  Hare- 

wood{b). 

With  regard  to  the  shifting  clause  in  the  will  of  Jame& 
Monypenny y  the  PlaintifiP  relies  on  it  as  operating  on  tlie 
death  of  Phillips  Monypenny  without  issue^  so  as  to 
cause  the  Maytham  Hall  estate  to  shift  firom  the  Plain- 
tiff's father  (T.  G,  Monypenny)  to  the  Plaintiff.  This 
however  we  deny,  and  contend  that  the  clause  had  pre* 
yiously  operated  on  the  estate,  and  could  not  become 
operative  a  second  time.  Whether  this  was  so  or  uot^ 
we  Airther  urge  that  it  did  not  operate,  because  when 
T.  G.  Monypenny  came  into  possession  of  the  JodreU 
estate  he  did  not  do  so  under  limitations  in  the  will  of 
Elizabeth  JodreU  subsisting  at  the  date  of  /.  Mtmg^ 
penny's  will,  but  imder  the  recovery  suffered  by  him 
and  Sylvestra  Hutton, 

Mr.  Bethell  for  another  Appellant,  Susannah  Mony-^ 
penny,  was  about  to  address  the  Court  when  the  Lord 
Chancellor  requested  that  Mr.  Wtgram  would  first  reply 
on  the  point  relative  to  the  shifting  clauses. 

Mr.  Wtgram  replied  accordingly,  and  in  reference  to 
the  cases  of  Fazakerly  v.  Ford  [a),  and  Taylor  v.  Earl 
of  Haretoood  {b) ,  submitted  that  the  present  caae  was 
distinguishable,  inasmuch  as  the  estates  for  the  devolu- 
tion of  which  the  clause  in  question  provided  were  not 
in  settlement  at  the  time.  He  further  submitted,  that 
there  was  no  reason  for  limiting  the  operation  of  the 
shifting  clause  relating  to  the  Maytham  Hall  estate  to 

one  occasion  only. 

Mr. 

la)  4  Sim.  390.  (h)  3  Hare,  372. 
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jRir.  Bethell  then  proceeded  with  his  argument  on  be-        1862. 
of  Susannah  Monypenny.  Monypwikt 

Ee  supported  generally  the  argument  addressed  to  the      DxBura. 

on  behalf  of  Robert  Phillips  Dear  den  Monypenny, 

id  then  added : — There  is  another  view  which  may  be 

tafcTcen  of  the  limitations  contained  in  the  will  of  James 

Jidfonypenny,  which  is  this :  not  looking  only  at  the  par- 

tdcular  words  of  the  limitation  but  at  the  entire  will^  a 

dear  intuition  is  seen  that  all  the  issue  of  Phillips 

Atanypeafmy  shall  take  before  Thomas  Monypenny  and  his 

fiunily ;  the  whole  class^  however^  of  this  issue  is  not 

provided  for  in  the  limitations :  this  is  evidently 

i,  and  it  is  submitted  that  the  rule  applicable  to 

aach  a  case  is,  that  where  there  is  an  intention^to  give  to 

the  issue  of  a  particular  person  an  estate  which  by  law 

cannot  be  enjoyed  or  received  by  that  person,  and  an 

estate  is  previously  given  to  the  father  of  that  person,  the 

Court  will  give  to  the  father  such  an  estate  as  will  afford  to 

Uie  issue  of  the  son  the  best  chance  of  taking.     Applying 

tbis  rule  to  the  present  case,   it  is  submitted  that 

Philip  Monypenny  ought  to  be  regarded  as  taking  an 

estate  tail  general.     (He  referred  to  the  several  cases 

before  mentioned,  and  cited  also  8  Vin.  Abr.  Tit.  Devise, 

p. 233,  and  Dubberv.  Trollope  (a).) 

Mr.  WiUcock  and  Mr.  F.  T.  White,  for  the  heirs  in 
gaidkind. 

They  insisted  that  the  arguments  severally  addressed 

to  the  Court  on  behalf  of  Robert  Phillips  Dear  den  Mony- 

fffoq  and  Susannah  Monypenny  were  inconsistent  with 

ttchother,and  wereboth  irreconcileable  with  the  intention 

of  the  testator ;  that  this  intention  was  apparent,  namely, 

to  keep  the  estate  united  in  one  individual ;  that  in 

attempting 
(a)  1  Amb.  453. 
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1852.        attempting  to  accomplish  this^  he  had  gone  further  than 
MoKYPBHirr   *^®  ^^^  allowed;  and,  that  in  consequence^  the  heirs 
«.  became  entitled.     They  argued,  that  the  fact  of  the 

tenure  of  the  land  being  gavelkind  must  be  assumed  to 
have  been  known  to  the  testator,  and  was  to  be  taken 
into  account  in  dealing  with  the  question  of  construction. 
They  referred  to  several  of  the  authorities  before  cited, 
and  quoted  also  from  Sugd,  Powers,  Vol.  II.  p.  65,  ed.  6, 
and  Feame  Cont,  Rem.,  p.  522. 

Mr.  Collins  and  Mr.  Bagshawe  appeared  for  other 
Defendants,  but  took  no  part  in  the  discussion. 

[The  ZiOrd  Chancellor. — In  Cole  v.  Sewell{a)  I  said  that 
the  rule  against  a  limitation  to  an  unborn  son  of  an 
unborn  son  was  unaffected  by  what  I  there  laid  down.] 

Mr.  Wiffvam  then  replied  on  the  principal  point, 
namely,  the  estate  taken  in  the  premises  by  PhiUips 
Monypenny, 

The  Lord  Chancellor. 

As  I  entertain  no  doubt  upon  the  principal  question  in 
this  case,  which  is,  however,  one  of  great  importance  and 
has  been  exceedingly  well  argued  before  me,  I  shall  at 
once  dispose  of  the  matter  upon  that  point.  With 
regard  to  the  other  question,  arising  upon  the  shifting 
clauses,  it  is  requisite  that  I  should  see  the  papers  and 
consider  the  facts  more  carefully,  and  I  shall  therefore 
postpone  deciding  upon  it  until  to-morrow  morning. 

The  will  upon  which  the  question  I  am  now  going  to 
decide  arises,  though  an  unusual  one,  is  very  plain,  and, 
as  far  as  mere  language  goes,  admits  for  the  greater  part 
of  no  dispute.     However  singular  it  may  be,  the  testator 

for 

(a)  iDru.  Sf  Far.  1. 
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for  some  reason  or  other  seems  to  have  had  a  great       1852. 

dewre  to  provide  only  for  the  first  son  of  the  person  to  Monypbknt 

whom  he  was  giving  property.     Thus,  in  one  part  of  the  v, 

will  lie  gives  a  certain  estate  to  the  use  of  one  of  his 

xiepbews  for  life^  and  then  for  the  first  son  of  the  body 

Off  that  nephew  and  the  heirs  male  of  the  body  of  such 

first  8on^  and  there  he  leaves  off;  and  again  in  like  manner 

ke  gives  another  property  to  another  nephew  for  life,  and 

to  the  first  son  of  the  body  of  that  nephew  and  the  heirs 

inaleof  his  body,  thus  making  it  clear  that  as  to  those 

twro  estates  he  did  not  intend  to  provide  for  any  person 

e:Keept  the  first  son  of  the  devisee  and  the  heirs  male 

of    the  body  of  such  first  son.     This,  however,  does 

iK>t  immediately  relate  to  the  question  which  arises  on 

tVi-e  general  gift,  with  which  I  have  now  to  deal.     By  it 

tli^e  legal  fee  is  given  to  trustees,  and  they  are  to  raise 

v^oney  for  the  payment  of  debts,  and  then  the  testator 

lixdits  the   estates    (the  Maytham  Hall  and  residuary 

i^al  estate)  in  trust  for  his  brother  Phillips  Monypenny 

for  life  without  impeachment  of  waste,  then  in  trust  for 

tlie  first  son  of  the  body  of  Phillips  Monypenny  for  his 

We,  then  "  immediately  after  his  decease  upon  trust  for 

the  first  son  of  the  body  of  such  first  son  and  the  heirs 

male  of  his  body,  and  in  default  of  such  issue,  upon  trust 

for  all  and  every  other  the  son  and  sons  of  the  body  of  my 

said  brother  Phillips  Monypenny  severally  and  succes- 

rivdy  according  to  seniority  of  age,  for  the  like  interests 

wid  limitations  as  I  have  before  directed  respecting  the 

first  son  and  his  issue ;  and  in  default  of  issue  of  the  body 

of  my  said  brother  Phillips  Monypenny ,  or  in  case  of  his 

iiot  leaving  any  at  his  decease,  upon  trust  for  my  said 

l^rother  Thomas  Monypenny  for  and  during  the  term  of 

^  natural  life  without  impeachment  of  waste,  and  from 

md  immediately  after  his  decease  upon  trust,''  &c. 

Stopping  here  for  a  moment,  and  without  including  the 

gift 
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1852.        gift  over,  (''  and  in  default  of  issue  of  the  body  of  my  said 
MoMTPBHKT   ^'^^  Phillips Monypenny/'  &c.),  the  limitations^  if  oon- 
V,  strued  as  they  standi  would^  without  any  aid  from  rules  of 

law  and  attending  merely  to  the  construction^  admit  of 
no  doubt.  If  the  issue  ot  Phillips  Manypenny  had  been 
bom  in  the  lifetime  of  the  testator^  the  devise  would 
have  been  valid ;  but  Phillips  Monypenny  never  had  any 
issue^  and  with  regard  to  him  no  one  is  provided  for  but 
his  first  unborn  son  and  the  first  unborn  son  of  that 
imbom  son  and  the  heirs  male  of  the  body  of  that  son ; 
the  limitation  in  default  of  such  son  being  to  all  otherthe 
son  and  sons  of  Phillips  Monypenny  in  like  manner. 
Then  the  rule  of  law  forbids  the  raising  of  successiYe 
estates  by  purchase  to  unborn  children^  that  is^  to  an 
imborn  child  of  an  unborn  child.  With  this  rule  I 
have  never  meant  to  interfere^  for  it  is  too  well  settled 
to  be  broken  in  upon ;  and  the  result  therefore  is,  taking 
the  limitation  as  it  stands,  that  there  is  a  good  life  estate 
to  PhiUips  Monypenny  and  to  his  first  unborn  son  if  lie 
had  one,  and  that  the  remainder  to  the  other  sons  and 
their  issue  is  absolutely  void,  as  being  upon  too  remote  a 
contingency. 

As  regards  the  construction,  independently  of  other 
questions  and  merely  desiring  to  see  whether  it  was  in- 
tended to  provide  for  other  sons  of  the  first  son  b^ond 
a  first  son,  one  cannot  fail  to  be  struck  with  the  words 
used  by  the  testator.  The  gift  is  upon  trust  for  the  fijnt 
son  of  the  first  son  and  his  heirs  male,  and  in  de&ult  of 
such  issue,  not  on  trust  for  all  and  every  other  the  son 
and  sons  of  the  body  of  such  first  son,  but  on  trust  '^  for 
all  and  every  other  the  son  and  sons  of  the  body  of  my 
said  brother  Phillips  Monypenny."  Thus,  as  I  observed 
in  the  course  of  the  argument,  if  the  testator  intended 
to  provide  for  the  other  sons  of  a  person  for  whose  first 
son  he  had  provided,  he  knew  perfectly  well  how  to  do 

it. 
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'^*      He  does  it  in  clear  and  express  words  in  reference        1852. 
the  other  sons  of  PhilUps  Monypenny,  for  whose  first  ^^^^^^^^^ 
31  he  had  provided ;  but  having  provided  for  the  first  «• 

31  of  the  first  son  of  Phillips  Monypenny y  he  does  not 
any  manner  provide  for  the  other  sons  of  that  first 
If  he  meant  to  provide  for  the  other  sons  it  is 
that  he  should  not  have  done  so ;  and  I  there- 
think  that  by  construction  it  would  not  be  possible 
raise  estates  in  their  favour.     The  result  is  that^ 
the  will  as  it  stands,  there  is  no  doubt  that  the 
lie  limitations,  after  the  first  life  estate  to  the  first 
bom  son  of  PhilUps  Monypenny,  are  void. 

But  it  has  been  argued,  that  I  can  adopt  a  construo- 

fSL  of  this  will  which  would  give  effect  to  the  whole  of 

liat  is  taken  to  be  the  intention  of  the  testator, — ^in  the 

i  place  by  means  of  the  doctrine  of  cy  pres,  next  by 

ccMstniction,  and  thirdly,  by  the  rule  which  gives  to  a 

general  intent  a  preference  over  a  particular  intent. 

Ill  order  to  get  at  the  intention  of  the  testator,  I  must 

V)ok  at  the  terms  of  the  will,  and  I  find  they  are, 

that,  ''in  default  of  issue  of  the  body  of  my  said  brother 

PkdlipB  Monypenny,  or  in  case  of  his  not  having  any  at 

his  decease,''  then  there  is  a  gift  over.     In  an  ordinary 

ease,  and  not  regarding  for  the  present  the  alternative 

form  of  the  gift  over  or  the  question  of  remoteness,  the 

words  used  would  by  construction  give  an  estate  tail  to 

PhUUps  Monypenny  himself.      Some  of  the  issue  of 

PkUUps  Monypenny  being  provided  for,  and  PhilHps 

Monypenny  himself  having  a  life  estate,  and  then  the 

estate  being  given  over  in  default  generally  of  issue  of 

PhiOipM  Monypenny,   the  true  construction  would,  I 

think,  be  that  the  testator  intended  to  provide  that  the 

estate  should  not  go  over  until  there  was  a  general  de- 

firalt  of  the  issue  of  Phillips  Monypenny  ;  and  if  so,  the 

words  would  bltve  a  double  operation,  first  to  raise  an 

estate 


CASES  IN  CHANCERY. 

estate  tail^  and  secondly  to  create  a  remainder  OTer  on 
that  estate  tail.    In  that  way,  though  not  immediate 
V.  according  to  The  AUomey-Generalv.  Sutton  (a)  and  that 

class  of  cases,  while  the  express  limitations  of  the  will 


would  he  left  to  operate  in  t]ie  mode  in  which  they 
directed,  all  the  issue  of  this  particular  person  would, 
although  in  remainder,  be  provided  for.  Then,  re- 
verting to  the  will,  the  testator  limits  the  estate  in  trust 
for  his  brother  Thomas  Monypermy  for  life,  and  imme- 
diately after  his  decease  for  Thomas  Monypenny  the 
eldest  son  of  his  brother  for  his  life,  ''  and  from  and  im- 
mediately after  his  decease  upon  trust  for  the  first  son 
of  the  body  of  the  said  Thomas  Monypenny  son  of  my 
said  brother  Thomas  Monypenny,  and  the  heirs  male  of 
his  body,''  thus  creating  here  an  estate  tail,  ''and  in 
default  of  issue  of  the  body  of  the  said  Thomas  Mony- 
penny  the  son,  upon  trust  for  all  and  every  other  the 
son  and  sons  of  the  body  of  my  said  brother  Thomas 
Monypenny  for  the  like  estates/'  &c.  Here  it  is  quite  dear 
that  the  words  of  the  gift  over  would  give  to  Humuu 
Monypenny  an  estate  tail  in  remainder,  expectant  on 
the  estate  tail  to  his  son ;  and  in  that  way  all  the  inten- 
tion of  the  testator  would  be  effected  as  regarded  the 
issue  of  Thomas  Monypenny.  Looking,  therefore,  at  the 
whole  frame  of  this  will,  there  is  certainly  some  ground 
to  suppose  that  the  testator  did  fancy,  inartificial  as  the 
limitations  are,  that  he  had  provided  for  all  the  issue  of 
Phillips  Monypenny ;  but  whether  that  can  be  effected 
according  to  the  rules  of  law  or  not  is  now  the  point  to  ^ 

be  considered,  ^ 

In  the  first  place,  it  is  said  that  I  am  to  effectuate 
this  intention  by  means  of  the  doctrine  of  cy  pres.  This 
doctrine,  as  I  understand  it,  is  nothing  more  than  that 

which 

(a)  3  Bro,  P.  C.  75  ;  1  P.  W.  764. 
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^*^J-oli  prevails  in  other  cases  of  giving  effect  to  the        1852. 

intent,  but  with  this  difference,  that  it  is  not,  as  Montpwtmt 


iia.  tliem,  carried  into  effect  at  the  expense  of  the  par-  »- 

tioular  intent.     In  the  common  case  there  is  a  valid 
paj*ticular  intent  and  there  is  a  valid  general  intent,  and 
tlxe  particular  intent  not  in  the  view  of  the  Court  effec- 
tixsiting  all  the  intentions  which  they  presume  the  tes- 
t&tor  to  have  had,  they  look  to  his  general  intent,  and 
tlxev  effect  his  general  intent  at  the  •  expense  of  his  par- 
ticrular  intent.     In  applying,  however,  the  doctrine  of 
cy  pres,  nothing  is  sacrificed ;  for  example,  in  the  case 
of  limitations  under  powers,  where  there  is  a  good  gift 
of  a  limited  estate  to  a  person  an  object  of  the  power 
and  then  a  gift  over  to  his  children  who  are  not  objects 
of  the  power,  effect  may  be  given  to  the  whole  inten- 
tion by  giving  to  the  parent  an  estate  of  inheritance  by 
means  of  which  the  estate  will  descend  to  his  children. 
In  such  a  case,  no  doubt,  the  general  intent  is  effectuated, 
Wt  it  is  done  at  no  expense  of  the  particular  intent, 
because  there  is  no  valid  particular  intent  to  which 
effect  can  be  given.     So  in  the  cate,  more  closely  apply- 
ing to  that  now  before  the  Court,  of  a  limitation  to  an 
unborn  son  for  life,  with  remainder  to  his  unborn  chil- 
dren in  tail,  where,  as  effect  cannot  be  given  to  the 
expressed  intention,  because  successive  estates  cannot 
be  limited  to  an  unborn  person  and  to  his  issue,  an 
estate  tail  is  given  to  the  party  to  whom  the  limitation 
was  made  for  life :  here,  again,  the  particular  intent  is 
not  sacrificed,  but  effect  is  given  to  it  as  a  general  intent. 

Some  doubt  has,  in  the  course  of  the  argument,  been 
thrown  on  the  authority  of  Pitt  y.  Jackson  (a),  and  I 
am  sorry  for  it,  because  I  have  always  believed  that  case 
to  be  recognised,  and  have  always  held  it  to  be  law ; 
and  I  may  mention,  as  showing  the  view  I  entertain  of  it, 

that, 
(a)  2  Bro,  C.  C.  51. 
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1863.        that^  when  in  Ireland,  I  followed  it  in  deciding  the 
MoarrpniiY   <^StackpaoleY.Stackpoole  {a).    lnRouiledffeY.Dorril{b), 
«.  liordAlvanl^y  also  states  his  view  of  the  case;  for  after 

mentioning  that  the  doctrine  there  laid  down  had  been 
questioned^  he  says^  ^'  1  subscribe  to  the  case  of  Piit  ▼• 
Jackson,  as  far  as  it  was  decided  with  regard  to  a  real 
estate  settled  to  a  person  who  was  an  object  of  the  power^ 
for  life^  with  limitations  in  strict  settlement  to  persona 
not  objects  of  the  power:  for  that  was  decided  in 
Humberston  v.  Humberston,  1  P.  FT.  332,  and  Spencer  ▼. 
Duke  of  Marlborough,  5  Bro.  P.  C.  592."  Afterwarda, 
speaking  of  Chapman  v.  Brown  {c),  which  depended 
upon  the  omission  of  a  line  by  accident,  Lord  Abanlef 
says,  "  I  remember  attending  the  argument  of  that 
case  in  the  Court  of  King's  Bench  and  in  the  Hooae 
of  Lords  ....  they  did  seem  to  avoid  giving  an 
opinion  upon  that  point.  But  it  is  equally  clear  accord- 
ing to  the  report,  that  Lord  Mansfield  laid  down  that 
doctrine,  and  I  do  not  find  much  objection  to  it,  via^ 
that  where  there  is  a  limitation  for  life  to  a  perKm 
unborn  with  remainders  in  tail  to  the  first  and  other 
sons,  as  they  cannot  take  as  purchasers,  but  may  aa 
heirs  of  the  body,  and  as  the  estate  is  clearly  intended 
to  go  in  a  course  of  descent,  it  shall  be  construed 
estate  tail  in  the  person,  to  whom  it  was  given  for  Hfie. 
Supposing,  then,  that  the  cypres  doctrine  is  not  to  be 
applied  to  the  case  before  me,  it  must  be  upon  thia 
ground  and  this  ground  only,  that  although  the  doo- 
trine  may  be  applied  to  cases  where  the  intention  of  the 
testator  is  not  by  such  application  carried  into  effect 
because  that  intention  was  illegal,  yet  it  must  be  so  ap- 
plied in  favour  of  a  class  intended  to  be  provided  for  by  the 
testator.  I  apprehend  the  rule  is  this,  that  neither  faj 
implication,  nor  by  the  doctrine  of  cy  preSy  can  an  estate 

be 

(a)  4  Dru.  4'  War.  320.  (b)  2  Ves.jun.  357,  364. 

(c)  3  Burr.  1626. 


ji 


CASES  IN  CHANCERY.  175 

^  CMied  to  a  dass^  or  a  portion  of  a  claas^  for  whom        1852. 
**^  testator  never  intended  to  provide.    For  persons  for  ]i£^JJ^]JjJJJ^ 
^«^om  the  testator  did  intend  to  provide,  a  different  9. 

P^t)iinon  may  indeed  be  made,  as  was  done  in  the  case  of 
^i^  V.  Jack$on :  there  the  estate  was  intended  to  go  to 
^l:a«  children  as  purchasers  as  tenants  in  common,  bat  it 
not  within  the  power  of  the  testator  to  give  them 
estate,  and  the  Court  therefore  would  not  raise  it| 
bwx.t  it  raised  an  estate  which,  although  it  would  not  go 
et  forma  as  the  testator  had  provided,  would  go  to 
the  daas  for  whom  he  intended  to  provide. 


As  to  Nichott  V.  Nichott  {a),  I  am  very  much  disposed 
think  that  it  is  not  open  to  the  criticism  which  was 
ixsLadeupon  it  in  this  case  in  the  Court  of  Exchequer,  for  it 
ttppears  to  me  as  if  in  NichoU  v,  Nicholl  the  Court  had 
Bcsen  upon  the  whole  of  the  will  that  the  second  son 
of  the  second  son  was  only  intended  to  be  excluded  in 
^W  the  paternal  estate  devolved  on  him,  and  that  they 
Ao  collected  an  intention  to  provide  for  everybody  else ; 
ttid  accordingly  we  find  that  the  second  opinion  which 
tlie  Judges  gave  was  this,  '^  We  are  also  of  opinion  that, 
in  order  to  effectuate  the  general  intent  of  the  devisor, 
nicli  second  son  will  take  an  estate  to  him  and  the  heirs 
male  of  his  body,  determinable  on  the  accession  of  the 
paternal  estate/'    It  is  certainly  a  singular  case,  and 
the  construction  put  upon  the  devise  a  very  bold  one ; 
but  I  do  not  apprehend  that  the  Court  meant  to  intro- 
duce, or  that  they  did  in  fact  by  the  doctrine  of  cy 
pre$  introduce,  any  person  or  class  of  persons  for  whom 
the  testator  did  not  intend  to  provide.     I  think,  fhere- 
fere,  that  Nicholl  v.  Nicholl  is  not  an  authority  against 
the  decision  of  the  Court  of  Exchequer  in  the  present 


Applying 
{a)  2  Vr,  BL  1169,  1162. 


DiBiva. 
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1852.  Applying  then  the  rule  I  have  stated  to  the  limita- 

if  oiTTPXHirT   ^^^^^  ^^^  under  consideration,  I  think  that  I  am  not  at 
V.  liberty  to  disregard  the  dear  words  of  the  teatatcM*, 

which  I  am  perfectly  satisfied  he  meant  to  use  accord- 
ing to  their  import,  although  he  may  possibly  have  also 
meant  something  else,  which  he  has  not  sufficiently 
expressed.  Being  clear  that  he  meant  both  to  give  the 
estate  to  his  brother  for  life  and  to  the  first  son  of  hia 
brother  for  life  and  to  the  first  son  of  that  first  son  and 
the  heirs  male  of  his  body,  and  also  that  he  meant 
nothing  to  interfere  with  that  disposition,  I  cannot  by 
the  doctrine  of  q/  pres  include  any  limitations  which 
would  provide  for  the  second  and  other  sons  of  the 
first  grandson,  contrary  to  the  words  of  the  will ;  and  I 
am  therefore  of  opinion  that  the  doctrine  does  not  enable 
me  to  give  effect  to  any  supposed  intention  of  the  testa- 
tor beyond  the  clear  expressions  contained  in  his  will. 

I  may  here  dispose  of  the  third  point  submitted  to 
me,  namely,  that  I  can  give  effect  to  the  assumed  intention 
by  means  of  the  doctrine  of  providing  for  the  general 
intention  at  the  sacrifice  of  the  particular  intention. 
There  is  no  case  that  was  ever  decided,  that  I  am  aware 
of,  that  would  enable  me  on  that  doctrine  to  cut  down 
the  clear  estate  in  tail  male  given  by  this  will  to  the 
first  grandson.  If  the  child  had  been  bom  in  the  tea- 
tator's  lifetime,  neither  I  nor  any  other  Judge  would 
have  a  right  to  say  that  the  testator  might  not  give  the  ^^ 

estate  to  his  brother  for  life,  to  his  brother's  first  son  for 
life,  and  to  the  first  son  of  that  son  and  the  heirs  male  of 
his  body.  On  the  face  of  them  the  limitations  are  valid, 
they  are  also  unambiguous,  and  require  no  aid  what- 
ever from  any  rules  of  construction ;  and  I  cannot,  there- 
fore, on  the  ground  of  a  general  intention,  affect  them. 

The  question  then  arises,  whether  I  can  in  any  other 

way 
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^7  ^ffectnate  what  is  supposed  to  be  the  general  intent.        1852. 
T'^o'^ediately  after  the  limitation  just  considered,  the  jj^^JJ^J^^^y 
^fi^^M^r  gives  the  estate,  "  for  all  and  every  other  the  son  ». 

«id  sons  of  the  body  of  my  said  brother  Phillips  Mony* 
P^^  severally  and  successively  according  to  seniority 
^  age  for  the  like  interests  and  limitations  as  I  have 
I^re  directed  respecting  the  first  son  and  hia  issue.'^ 
Xhe  words  here  are  also  express  and  plain,  and  I  do  not 
see  how  I  can,  on  the  ground  of  a  general  intent,  cut 
down  this  particular  limitation  and  exclude  the  second 
and  other  sons  of  the  brother  Phillips  Monypenny^  to 
whom  the  testator  has  expressly  given  the  estate  on 
fiEolure  of  the  heirs  male  of  the  body  of  the  first  grand- 
son.    I  had  occasion  to  review  the  authorities  on  this 
point  in  the  case  oi Montgomery  v.  Montgomery  (a),  and  I 
took  great  care  in  going  through  them  to  see  what  the 
nile  really  was.  Although  always  willing  to  give  effect  to 
the  general  intention  when  I  can  do  so  without  un- 
nasonably    and   improperly   destroying    a   particular 
intent,  I  there  found  myself  bound  to  give  effect  to  the 
pvticalar  intent  which,  though  not  embracing  every- 
thing, embraced  a  great  deal,  and  gave  a  proper  legal 
toleration  to  the  will  according  to  the  expressed  intention 
of  the  testator.    By  that  rule  I  desire  to  abide,  being 
ready  to  give  effect  to  the  general  intent,  and  even  to 
sacrifice  to  it  a  particular  intent  if  requisite,  but  not 
doing  so  without  an  actual  necessity. 

It  has  also  been  argued  here  very  ingeniously,  that 
wherever  you  find  an  estate  tail  given  to  the  parent, 
either  under  an  actual  limitation  which  would  admit  of 
no  difficulty,  or  by  implication  (as,  for  example,  to  A. 
and  if  he  dies  without  issue  to  JB.,  where  an  estate  tail 
by  implication  from  the  gift  over),  if  the  preceding 

or 

(a)  3  Jones  Sf  Lat.  47. 

Vol.  II.  N  d.  m.  g. 


^ 
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1852.        or  following  limitations  in  the  will  are  to  the  children  of 

MoHTraNiiT    *^**  person,  they  may  be  rejected,  and  that  it  is  utterly 

«.  unimportant  that  successive  estates  are  by  these  limita- 

tion  attempted  to  be  raised  which  would  be  void  for 

perpetuity.     I  know  of  no  such  rule,  and  must  deny 

that  any  such  exists. 

Two  cases  were,  however,  cited  in  support  of  the 
argument.  One  was  Seaward  v.  Wilhck  (a),  in 
which  there  was  nothing  but  the  devise  of  successive 
estates  for  life,  which  'were    held   to    be    void,    the 

successive  estates    which    were    given    were    not  fol 

lowed  by  any  other  limitation ;  and  I  understand  tb 
argument  with  which  I  am  now  dealing  to  depend 
what  was  said  by  Lord  Ellenborough  in  delivering  th^^cChe 
judgment  of  the  Court.    After  holding  the  successive  ^^^te 
estates  to  be  void,  he  cites  various  cases,  and  says,  ''IekiHT  In 
all  these  cases  expressions  were  used  denoting  an  in.fxif' in- 
tention that  the  lands  should  continue  in  the  deacendJ&jcxid- 
ants    of  the   first  taker  as  long  as  there  were  an]^.c=Kzi/, 
without  specifying  or  marking  what  estates  such  de8oendl^..fli3D({- 
ants  should  take :  but  in  this  case  the  devisor  has  nc^.tf=Bot 
used  general  terms,  from  whence  an  intent  to  give       s  a 
descendible  estate  to  the  issue  of  the  first  devisee  ma^  .mslj 
be  collected;  but  has  in  express  terms  narrowed  WX'^ite 
estates  which  the  issue  were  to  take  to  estates  for  Ufiiff 
and  this,  properly  speaking,  is  not  a  case  of  a  particuk 

and  a  general  intent,  both  of  which  cannot  be  efifectuate =2-<3, 

and  where  the  one  must  give  way  to  the  other;  but      —     *        ^- 
case  of  single  intent  to  create,  as  I  have  said,  a  su^tf*-^^       ^^^ 
cession  of  estates  for  life  not  warranted  by  law :  we  ^^"^^       ^^ 
not,  therefore,  feel  ourselves  warranted  by  any  rules         ^^      ^^ 
construction  to  say  that    under  this  devise    Thom^      ^ 
Southcomb,  the  bankrupt,  took  any  greater  estate  th 
for  his  life.*'     I,  however,  think  that  this,  so  far  frcp 

s 
(a)  5  JSasi,  198,  207. 


St 


»^ 
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siistaining  the  argument^  is  rather  the  other  way^  and        1852. 
^ells  agamst  it.    The  other  case  referred  to  was  Morti-  -^^^^^^^  « 
*»»^y  V.  fVest  (a),  hefore  the  Vice-Chancellor,  in  which,      _   ». 
"tliough  there  were  void  estates  for  life,  his  Honor  relied 
'o.poii  a  general  gift  over  (whether  properly  or  not  I  need 
^«xot  now  consider) ;  but  it  is  no  authority  on  which  I  can 
^ct  for  the  general  proposition,  which  I  do  not  think 
be  maintained. 


DbBIjKO. 


I  do  not  mean  to  say,  that  if  I  could  see  a  clear  general 
^^^tention  to  provide  for  the  issue  in  a  way  in  which  effect 
Oculd  be  given  to  it,  and  a  superadded  intention  to  pro- 
vide for  that  issue  in  a  manner  not  allowed  by  law,  I  might 
xiot  in  such  a  case  reject  that  which  was  illegal,  and  give 
effect  to  that  which  was  legal ;  and  what  now  falls  firom 
me  must  not,  therefore,  be  considered  as  an  expression 
of  opinion  that  cases  may  not  exist  in  which  a  limitation 
to  issue  void  for  remoteness  may  not  be  properly  re- 
jected, and  the  legal  intention  effectuated  by  giving  an 
estate  tail  to  the  parent.     I  cannot,  however,  do  this  in 
the  case  before  me:  I  cannot  give  the  estate  to  the 
father  in  possession,  for  that  would  clearly  not  effect  the 
intention,  and  I  cannot  give  it  to  him  in  remainder  ex- 
pectant on  the  void  estates,  for  that  would  immediately 
^ixpose  it  to  the  same  objection  as  the  preceding  estates, 
^nd  render  it  equally  void  with  them. 

1  now  come  to  the  argument  raised  upon  the  question 

of  construction  simply.   It  is  said,  that  if  I  could  give  to 

the  first  son  of  the  body  of  the  first  son,  that  is,  to  the 

grandson,  of  Phillips  Monypenny,  an  estate  tail,  then 

the  other  estates  would  naturally  follow  xmder  the  actual 

gifts  of  the  will.     That  is  certainly  the  most  reasonable 

construction  that  could  be  adopted  of  this  will,  and  one 

^hich  would  do  less  violence  to  the  terms  used  than  any 

other. 
(a)  2  Sim.  274. 
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1852.       other.    If,  therefore^  I  could  adopt  it,  I  would ;  but  I 

MovTPXKiTT   ^^^^*"^^*  ^^  *^  consistently  with  the  words  of  the  will; 
V.  for,  in  the  first  place,  I  must  not  only  introduce  lines  of 

issue  for  whom  the  testator  has  not  provided,  but  I  must 
exclude  and  postpone  lines  of  issue  for  whom  he  has  ex- 
pressly provided.  I  must  not  only  introduce  second  and 
other  sons  of  the  first  son,  but  I  must  exclude  until 
they  or  all  those  so  introduced  are  dead  without  issue, 
the  second  and  other  sons  of  Phillips  Monypenny ;  this 
I  am  not  at  liberty  to  do.  I  am  therefore  of  opinion, 
with  regard  to  the  construction  of  this  will,  that  I  can- 
not give  any  other  than  the  general  legal  construction 
to  the  limitations;  the  consequence  of  which  is,  that 
Phillips  Monypenny  took  a  good  estate  for  life,  and  his 
first  unborn  son,  if  he  had  been  bom,  would  have  taken 
a  good  estate  for  life,  and  that  all  the  remainders  over, 
BO  far  as  they  are  remainders  over,  are  void  and  inopera- 
tive and  cannot  be  considered  as  standing  in  the  way  of 
any  body  who  is  entitled  otherwise  in  this  property. 

This  brings  me  to  the  clause  containing  the  gift  over, 
and  a  very  important  question  is  certainly  raised  on  that 
clause.  After  having  provided  for  the  unborn  children 
and  issue  of  unborn  children  of  Phillips  Monypenny ^ 
the  testator  says,  "And  in  default  of  issue  of  the  body 
of  my  said  brother  Phillips  Monypenny^  or  in  case  of 
his  not  leaving  any  at  his  decease,  upon  trust  for  my 
said  brother  Thomas  Monypenny  for  and  during  the 
term  of  his  natural  life,'^  &c.  If  this  was  a  regular  re- 
mainder, depending  upon  the  previous  limitations^  it 
would  of  course  be  open  to  the  same  objections  as  those 
limitations,  and  those  limitations  being  void  it  could 
not  take  effect. 

The  law,  as  to  this  part  of  the  case,  stands  in  a 
peculiar  position.     The  case  of  Longhead  v.  Phelps  (a) 

shows 

(a)  2  W.  Bl.  704. 
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bIxo^wb  that  where  there  are  two  clauses  containing  a  gift       1852. 
O'V'er,  the  first  being  a  good  gift  over  on  a  particular  -^     "^^^ 
^v-ent,  and  the  second  being  one  which  would  be  too  v. 

^^"inote  and  therefore  void,  advantage  may  be  taken  of     ^**'^^' 
^l^e  former  without  any  notice  being  taken  of  the  latter 
^^^use.    The  point  did  not  arise  in  the  case  just  men- 
*^^:>ned  on  a  gift  over  following  any  disposition  illegal  on 
^<^«oimt  of  perpetuity ;  but  it  did  so  arise  in  a  very  im- 
Jt^^^^rtant  case  which  was  not  cited,  and  which  was  very 
nch  agitated  both  in  this  Court  and  the  Courts  of 
^mmon  Law,  I  mean  Beard  v.  West  cot  t  (a).     There 
«re  in  that  case  successive  life  estates  for  terms  of 
to  the  testator^s  grandson  and  his  unborn  issue 
C^^^  in  Somerville  v.  Lethbridge  (i)),  which  were  clearly 
^r^3id  beyond  the  first  son,  and  then  followed  a  dispo- 
^n.lion  to  this  effect,  ^^And  in  case  there  shall  be  no 
^asae  male  of  the  same  John  James  Beard   (the  tes- 
'tsLtor's  grandson),  nor  issue  of  such  issue  male  at  the 
time  of  his  death,  or  in  case  there  shall  be  such 
issoe  male  at  that  time,  and  they  shall  all  die  before 
^key  shall  respectively  attain  their  respective  ages  of 
twenty-one  years  without  lawfiil  issue  male,''  then  the 
estate  was  to  go  over.    The  case  was  sent  to  the  Court 
of  Common  Pleas,  and  they  were  of  opinion  (that  part 
of  the    case  is  cited  in  a  note   to  Gilbert  on  Uses, 
p.  270)   that  the  several  gifts  after  the   gift  to  the 
nnbom  son  of  the  grandson  were  void,  but  they  were 
also  of  opinion,  that  if  the  event   mentioned  arose, 
the  gift  over  would  take  effect,  the  event  in  question 
being  within  the  legal  limits  of  perpetuity.      With 
this   decision  I  could    not    agree,  and   for  this  rea- 
son, that  the  testator  never  meant  that  the  gift  over 
should  take  effect  unless  the  parties  interested  under 
the  previous  limitation  if  they  had  lived  were  capable 

themselves 

(a)  6  Taunt.  393  ;  Turn.  ^  R,  25.  (b)  6  T.  jB.213. 


182  CASES  IN  CHANCERY. 

1852.        themselves  of  taking,  and  that  consequently  the  gift 
MoNTPENNT  ^^^^  must  be  void.     Having  had  great  difficidty  in  pre- 
V.  vailing  on  Sir  WiIHafn  Grant  to  send  the  case  to  the 

Court  of  Common  Picas  originally,  and  that  Court 
having  decided  that  the  consideration  I  have  just  stated 
did  not  aflfect  the  validity  of  the  gift  over,  I  applied  to 
and  prevailed  on  Lord  Eldon  to  send  a  case  to  the 
Court  .)f  King's  Bench.  That  Court  held  that  the  gift 
over  was  void,  not  because  it  was  not  within  the  line  of 
perpetuity,  but  expressly  on  the  ground  I  have  adverted 
to,  namely,  that  tlmt  limitation  over  was  never  intended 
by  the  testator  to  take  effect,  unless  the  persons  whom 
he  intended  to  take  under  the  previous  limitation 
would  if  they  had  been  alive  been  capable  of  enjoying 
the  estate,  and  that  he  did  not  intend  that  the  estate 
should  wait  for  persons  to  take  in  a  given  event, 
where  the  person  to  take  was  actually  in  existence  but 
could  not  take;  and  Lord  Eldon  affirmed  that  deci- 
sion (a).  This  shows  that  where  there  are  gifts  over 
which  are  void  for  perpetuity,  and  there  is  a  subsequent 
and  independent  clause  on  a  gift  over  which  is  within  the 
line  of  perpetuities,  effect  cannot  be  given  to  such  a 
clause  unless  it  will  dovetail  in  and  accord  with  previous 
limitations  which  are  valid.  This  reasoning  will  apply 
to  the  case  before  me  in  this  manner ;  if  the  gift  in 
question  can  be  read  as  a  gift  in  the  alternative,  that  in 
case  there  is  no  issue  linng  at  the  death  of  the  brother 
the  estate  is  to  go  over,  then  effect  may  be  given  to  it 
consistently  with  Beard  v.  JVestcott  and  every  other 
authority,  because  the  estate  over  would  not  be  carried 
under  the  limitation  at  the  expense  of  any  person  whom 
the  testator  intended  to  take,  and  no  objection  on  this 
ground  could  consequently  be  raised. 

The 

(a)   Turn,  *$•  R,  25. 


Dbbino. 
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The  cases  with  regard  to  limitations  over  have  also        1852. 
taken  another  shape.     In  Proctor  v.  The  Bishop  of  Bath   m^J^^^^j,  y 
^9ui  Wells  {a),  there  was  a  disposition  to  the  first  son  of      _  v, 
'^^^cmas  Proctor  who  should  be  bred  a  clergyman  and 
^  in  holy  orders^  and  if  Thomas  Proctor  should  have  no 
»Hch  son,  then  over :  and  there  was  no  son.    As  the  son 
^^oiJd  not  take  holy  orders  until  the  age  of  twenty-four, 
4ie  limitation,  taking  it  as  it  stood,  was  too  remote ;  but 
^^  was  argued,  and  it  might  be  said  reasonably  that  the 
^^ttiitatian  over  embraced  two  events,  namely,  if  no  son 
^*^a8  ever  bom,  or  that  being  bom  he  did  not  take  holy 
orders,  and  that  the  first  was  perfecfly  good.     The  Court, 
however,  held  expressly  that  they  could  not  divide  the 
limitation,  saying  that  they  "  were  clearly  of  opinion  that 
the  first  devise  to  the  son  of  Thomas  Proctor  was  void, 
from  the  uncertainty  as  to  the  time  when  such  son,  if 
he  had  any,  might  take  orders;    and  that  the  devise 
over,  as  it  depended  on  the  same  event,  was  also  void ; 
for  tbe  words  of  the  will  would  not  admit  of  the  con- 
tixigency  being  divided,  as  was  the  case  in  Longhead  v. 
I^hdps,  2  Black.  704;  and  there  was  no  instance  in  which 
a  limitation,  after  a  prior  devise,  which  was  void  from  the 
^^tingency  being  too  remote,  had  been  let  in  to  take 
cffecf    Thus  the  Courts  have  gone  at  least  to  this-ex- 
^t,that  they  will  not  hold  a  gift  over  made  in  words  com- 
prising only  one  event  as  made  on  two  events,  although 
in  point  of  fact  it  may  consist  very  reasonably  of  two 
branches,  unless  the  testator  has  himself  so  expressed  it. 
What  is  contended  in  the  case  before  me  is,  that  I  am  to 
consider  the  words  which  at  all  events  point  to  difierent 
events  as  pointing  only  to  one  event.    There  is  no  doubt 
that  in  the  sense  in  which  the  words,  "  and  in  default 
of  issue  of  the  body,^^  are  generally  used,  they  mean 
a  failure  of  issue  at  any  time,  which  would  of  course 
embrace  a  failure  of  issue  at  any  particular  time;  but  then 

I  find 
(a)  2  H.  BL  358,  362. 
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1852.        I  find  the  testator,  while  using  these  words,  also  using 

Mowm^     words  which  embrace  an  event  falling  within  them.    I 

V,  am  therefore  bound  to  consider  that  he  did  not  use  the 

DxBiKo.      general  words  in  the  sense  in  which  the  Court  would  use 

them,  for  if  he  did  the  other  clause  would  be  insensible 

and  inoperative.     As,  then,  I  have  before  refused  to  add 

to  the  words  which  he  has  used,  so  I  refuse,  and  on  the 

same  solid  ground  as  it  appears  to  me,  to  strike  out  hie 

words,  and  I  feel  myself  bound  to  give  effect  to  everji 

word  in  the  will,  as  far  as  the  law  will  enable  me  tc 

do  so. 

< 

There  is  also  another  reason  which  on  this  part  of  the 
case  is  quite  satis£Eu^ry  to  my  mind.     Lord  Hardmcks 
lays  it  down  that  it  is  utterly  immaterial  what  words 
come  first  or  what  words  come  last  in  a  will,  that  in  fiicl 
there  is  no  magic  in  words ;  and  I  am  clearly  of  opinion* 
therefore,  that  if  there  be  ambiguity  in  the  dause  in 
question  I  am  at  perfect  liberty  to  clear  it  up,  and  to  read 
the  clause  in  this  way,  '^  And  in  case  of  his  not  leaving 
any  issue  at  his  decease  or  in  default  of  his  issue,''  mean- 
ing "  if  upon  his  death ''  (looking  at  an  event  which  may 
soon  be  ascertained)    ''he  shall  leave  no  issue  behind 
him,  or  if  he  do  and  at  any  period  however  remote  that 
issue  shall  Ml,  I  give  the  estate  in  such  and  such  a  wbj" 
There  is  nothing  at  all  insensible  in  this ,-  it  may  be  ex- 
pressing unnecessarily  in  the  former  branch  of  the  danse 
that  which  would  be  included  in  the  latter,  but  it  shows 
that,  unlike  the  case  of  Proctor  v.  The  Bishop  of  Bath  and 
WeUSy  the  testator  has   provided  xmder  two  forms  of 
expression  for  what  he  might  have  provided  under  one. 
I  can  hardly  suppose  any  clause  providing  for  an  event 
which  must  happen,  but  may  happen  at  different  periods, 
that  might  not  be  read  in  the  same  way  :  it  might  be  so 
read  in  Leake  v.  Robinson  (a),   and  every  other  case. 

Nothing 

ia)  2  Mer.  363. 
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Nothing  is  so  dangerous  with  regard  to  a  man's  will  as        1852. 
to  strike  ont  words  which  admit  of  a  reasonable  interpre-  ^/[^^^^^^ 


^  and  I  am  clearly  of  opinion  that  e£fect  must  v. 

l>e  giTcn  to  this  clause  as  an  independent  daose^  and 
tiLzi  the  gifts  over  are  perfectly  valid. 

I  shall  therefore  affirm  the  decision  of  the  Court  below^ 
80  &r  as  it  relates  to  the  first  question  in  the  case ;  the 
o'ther  point  I  will,  after  looking  into  the  materials  before 

e,  endeavour  to  dispose  of  to-morrow  morning. 


The  Lou>  Chancellor. 

The  case  upon  the  point  which  now  remains  to  be  dis-      *^^^y  ^' 
posed  of  is  one  of  considerable  difficulty  and  complication, 
d  I  will  now  state  the  opinion  which  I  have  formed 
.;pon  it,  after  having  given  it  that  consideration  which  it 
oxoght  to  receive. 

By  the  will  of  Mrs.  Jodrell,  who  died  in  1775,  the 
^KidreU  estate  was  given  to  Mary  Jefferson  for  life,  then  to 
^er  sons  and  daughters  in  tail,  then  to  Sylvestra  Mony- 
penny  for  life  and  her  sons  and  daughters  in  tail,  then  to 
I^hUUps  Monypenny  for  life  and  his  sons  and  daughters  in 
like  manner,  and  then  to  TTunnas  Monypenny  for  life 
uid  his  sons  and  daughters  in  like  manner ;  then  there  was 
the  shifting  clause  that,  "  if  the  said  Phillips  Monypenny 
viiilJunnasMonypenny  or  either  of  them  their  or  either  of 
their  issue  male  or  female,  or  any  other  son  or  sons  of  the 
Bsid  James  Monypenny^  of  Greenwich^'  (who  are  provided 
for  by  her  will)  "  hereafter  to  be  bom  or  his  their  or  any 
of  iheir  issue  male  or  female,  shall  at  any  time  or  times 
be  or  become  entitled  to  an  estate  of  freehold  or  inherit- 
snce  in  possession  of  or  in  the  messuages  lands  tene- 
ments and  hereditaments  in  the  said  coxmty  of  Kent 
now  of  or  belonging  to  my  cousin  Robert  Monypenny 

Esq. 


ISO 

i<sr/?. 

montpenxy 
Debino. 
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Esq.  of  Rolvenden  elder  brother  of  the  aforesaid  Jamei 
Monypenny  of  Greenwich  or  the  greatest  part  of  the 
same  messuages  lands  tenements  and  hereditaments^  so 
as  to  be  in  the  possession  or  in  the  actual  receipt  of  the 
rents  and  profits  thereof/^  the  estate  was  to  shift  over. 


In  regard,  then,  to  the  Jodrell  estate,  the  shifting 
clause  was  to  operate  in  case  the  parties  named  became 
entitled  to  the  Maytham  Hall  estate.  I  very  much 
doubt,  looking  at  the  limitations  of  the  Maytham  HaU 
estate  at  the  time  that  this  will  was  made  and  the  sub- 
sequent acts  in  regard  to  that  estate,  whether  that  estate 
ever  did  become  vested  in  a  person  claiming  under  the 
will  of  Mrs.  Jodrell  in  a  way  to  make  her  estate  go  over  ; 
but  this  is  not  important,  as,  strictly  speaking,  the 
question  before  me  does  not  relate  to  the  shifting  of  the 
Jodrell  estate,  but  to  that  of  the  Maytham  Hall  estate. 

The  Maytham  Hall  estate  was  settled  after  the  deatl 
of  the  testator's  widow  to  Phillips  Monypenny  for  life 
then  to  his  first  unborn  son,  then  came  the  remainders 
void  for  perpetuity,  and  then  the  gift  over,  which  hat 
been  held  to  be  good.  The  shifting  clause  was  in  effect 
that  if  the  testator's  brothers  or  either  of  them  shoulc 
become  entitled  to  the  Jodrell  estate,  then  the  nexi 
person  entitled  under  the  will  should  take  as  if  the  part} 
so  becoming  entitled  were  dead. 


Phillips  Monypenny  came  into  possession  of  the 
Maytham  Hall  estate  on  the  death  of  the  testator's 
widow  in  1826,  having  at  that  time  an  estate  in  re- 
mainder in  the  Jodrell  estate.  This,  however,  could  not 
be  held  to  be  within  the  terms  of  the  shifting  clause,  as 
the  testator  could  never  have  intended  that  a  mere 
accession  to  a  life  estate  in  remainder,  which  might 
never  be  enjoyed,  should  take  away  an  estate  in  posses- 
sion. 
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sroiL    In  1836,  however,  the  event  contemplated  did        1852. 
i^J^ppen,  when,  upon  the   death  of  Sylvestra   Huttan,  Monypbnnt 
JttUips  Monypenny  took  the  Jodrell  estate ;   and  the  f. 

aytham  Hall  estate  then  went  over,  and  it  was  to  go 
t'er  as  if  the  party  taking  were  dead.  The  effect  how- 
of  what  occurred  would  not  be  to  carry  the  estate  to 
^Z^iomas  Gybbon  Monypenny,  because  the  death  of  Phil- 
Monypenny  could  not  have  done  so;  for  if  there 
been  a  son  of  Phillips  Monypenny,  he  would  have 
Lken  it,  and  TTiomas  Gybbon  Monypenny  never  could 
unless  Phillips  Manypenny  had  died  without  issue 
li^ng  at  his  death,  under  the  clause  which  has  been 
jsxxstained  by  the  Court.  The  consequence  is,  that 
ZM  yiomas  Gybbon  Monypenny  did  not,  upon  the  estate 
>ing  over,  acquire  an  estate  for  life ;  but  the  estate  re- 
ained  in  the  trustees,  for  whom  I  need  not  now 
quire. 

Then,  in  1837,  TTwmas  Gybban  Monypenny,  Phillips 
onypenny,  and  Sylvestra  Hutton,  joined  in  executing 
ntoal  cross  conveyances ;  and  I  am  clearly  of  opinion 
at  these  instruments  are  binding,  and  effectually  con- 
8^  ^y  whatever  estates  the  parties  severally  had  in  the  pro- 
perty.    Thomas  Gybbon  Monypenny  also  suffered  a  re- 
covery  of  the   Jodrell  estate,  Sylvestra  Hutton    and 
PKUips  Monypenny  joining  in  the  deed  making  a  tenant 
^  the  prsecipe.     Phillips  Monypenny  too  suffered  a  re- 
covery of  the  Maytham  Hall  estate  (which  has  had  no 
operation),  under  which  he  claimed  the  fee  simple,  and 
this  recovery  was  recited  in  the  deed  by  which  TTiomas 
Gybbon  Monypenny  conveyed  to  him  in  fee.     The  effect 
was  in  my  opinion  to  pass  whatever  estate    Thomas 
GyNnm  Monypenny  had,  that  is,  as  I  have  already  ex- 
P^ed,  in  consequence  of  the  shifting  clause,  an  estate 
for  life  contingent  on  the  event  which  afterwards  hiq)- 
pened.    This  estate  he  was,  I  think,  capable  of  trans- 
ferring 
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1852.  ferring  and  did  transfer  by  the  conveyance  of  1837  to 

MoNTPBNNT  ^^^^V^  Monypetmy,  and  the  parties  who  now  claim 

V.  under  the  will  of  Phillips  Monypenny  would  no  doubt  be 

^'"'^^-  entitled  to  it. 


Then  comes  this  other  question; — when   PMllipm,^:^^'^^ 
Monypenny  died^  Thomas  Gybbon  Monypenny  became 
as  the  Court  has  already  held^  entitled  to  a  life  estate  i 
the  Maytham  Hall  estate^  being  also  then  in  possessioirro 
of  the  Jodrell  estate ;  did  the  shifting  clause  in 
Monypenny's  will  operate  or  not. 


One  thing  is  here  quite  clear,  that  the  conveyance  bj^cJ 
JTumuis  Gybbon  Monypenny  passing  to  Phillips  Mony^ 
penny  the  life  estate  in  contingency  could  not  preventr:!^ 
that  clause  from  operating ;  and  I  am  also  of  opinion  tha^« 
its  operation  was  not  affected  by  the  dealings  by  TTtofiwWra^-**^^ 
Gybbon  Monypenny  with  the  Jodrell  estate.  Tho8C^^^>"- 
dealings  left  everything  as  it  stood,  except  that  th^^^ 
limited  estate  of  inheritance  which  Thomas  Qybbo\ 
Monypenny  had  was  enlarged  into  an  estate  in  fee.  EC 
think,  therefore,  that  Thomas  Gybbon  Monypenny 
succeed  to  the  Jodrell  estate  in  the  sense  in  whichjJ^>^^< 
the  testator,  James  Monypenny,  used  the  expression,  andb-^^Aa^ 
that  his  dealings  with  that  estate  did  not  prevent  the^  ^Se 
shifting  clause  from  operating. 

Looking  to  the  words  of  the  clause,  they  are  nor 
doubt  ambiguous,  and  might  mean  that  there  should  be 
only  one  shifting ;  the  testator  uses  the  terms  of  ''  then 
and  in  that  case  and  immediately  upon  such  an  event 
taking  place,^'  which  certainly  have  a  bearing  towards 
the  clause  operating  only  once ;  but,  on  the  other  hand, 
the  express  declaration  is,  that  if  the  said  brothers  or 
either  of  them  their  or  either  of  their  issue  shall  be- 
come entitled  to  the  said  estates,  then  the  clause  is  to 

operate 
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Operate.    I  must  suppose  the  testator  to  have  known        1852. 
^liat  the  limitations  of  the  Jodrell  estate  were,  and  Monypbhitt 
^Ixat  it  was  settled  on  his  brothers  in  succession,  for      _   v. 
"^^  provides  expressly  for  the  two  events,  namely,  of  both 
*^i^ers  becoming  entitled,  or  either  of  them  becoming 
^^z^titled ;  and  therefore,  when  he  afterwards  seems  to  con- 
e  the  clause  to  but  one  event,  the  expression  may  be 
httle  ambiguous,  but  there  is  nothing  really  insensible 
contradictory  in  it. 


I  think,  then,  that  the  true  construction  is,  that  this 
clause  is  to  operate  toties  quoties  as  regards  the  particu- 
persons  named,  and,  that  being  so,  the  consequence 
that  in  the  event  which  happened  the  person  became 
ititled  who  would  have  taken  if  the  person  succeeding 
the  Jodrell  estate  had  been  then  dead.  K  Thomas 
Gybbon  Monypenny  had  been  then  dead,  his  son,  the 
X^laintiff,  would  have  taken. 

The  case  is  exceedingly  complicated,  and  open  to  veiy 

^^reat  difficulty;  but  it  appears  to  me  that  the  decision 

"viFhich  has  been  come  to  in  the  Court  below  is  right.    If, 

Xiowever,  anything  occurs  to  the  Counsel  for  the  Appel« 

Ijsnt  upon  the  case  as  I  have  stated  it,  I  shall  be  very 

crlad  to  hear  them. 


Mr.  Malins  having  declined  to  o£fer  any  further  re- 
marks, a  discussion  then  took  place  in  reference  to  the 
costs.  It  was  ultimately  arranged,  with  the  sanction 
ef  the  Lord  Chancellor,  on  the  understanding  that 
no  {oriher  litigation  was  to  take  place,  that  the  costs  of 
aU  parties  except  the  heirs,  who  would  bear  their  own 
costs,  should  come  out  of  the  fund. 
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Nov.  9.  12. 


HARRISON  V,  ROUND. 


Lord  Chan-    ^HIS  was  an  appeal  by  the  Plaintiflf  from  an 

cellar,  LoBD    -■-   ^^^^^  ^j^  ^^^  hearinff  of  the  cause  on  further 

St.  Leon-  ^  «.     r 

ABD8.  tions,  by  the  late  Vice-Chancellor  Sir  James  F 

Bv  indenture  dated  the  9th  March  1852,  dismissing  the  Plai 
of  settlement,  ,   ,    ,     .        ,        .       i  ^       i  •  i.   i_ 

two  estates,     bill,  and  declaring  that  in  the  events  which  nap; 

A.  and  B.,       ^j^^  Defendant  Thomas  Harrison,  as  the  third 

were  limited 

to  the  father    the  marriage  of    John  Haynes  Harrison  and 

wbjiS;'^^      Thomas  Fiske,  and  the  parties  claiming  unden  hi 
thereto,  the     came  on  the  death  of  the  said  John  Haynes  He 

limited  to  the  entitled,  by  virtue  of  the  shifting  clause  contai] 

first  and  other 
sons  in  tail 

male  and  the  estate  B.  was  limited  to  the  second  and  other  sons  in  like  ix 
and  it  was  provided  that  if  the  second  son  should  become  an  eldest  e 
as  such  should  become  entitled  to  the  actual  possession  or  to  the  receip 
rents  and  profits  of  the  estate  A.,  the  limitations  of  the  estate  B.  shoul 
and  determine  as  if  such  second  son  were  dead  without  issue.  The  seco: 
by  the  death  of  his  elder  brother,  became  the  eldest  son  and  joined  hii 
in  suffering  a  recovery  of  the  estate  A.  the  uses  of  which  were  declare< 
joint  appointment  of  the  father  and  son  and  subject  thereto  to  the  ol 
m  exercise  of  this  power,  the  father  and  son  by  a  mortgage  in  fee  of  th; 
A.  raised  a  sum  of  money  which  was  paid  to  the  father  and  son  :  He. 
on  the  death  of  the  father,  the  estate  B.  shifted  from  the  second  son  ub 
terms  of  the  proviso  contained  in  the  settlement. 

Held  also,  that  the  recovery  sufiered  by  the  father  and  son  did  not  b 
prevent  the  operation  of  the  proviso,  and  that  the  mortgage  had  e 
efiect,  but  that,  notwithstanding  boUi  the  recovery  and  me  mortga 
second  son  came  on  the  death  of  his  father  into  possession  of  the  ec 
within  the  meaning  of  the  terms  of  the  settlement. 

Held  also,  that  the  party  entitled  to  the  estate  A.  might  preyioush 
happening  of  the  event  mentioned  in  the  proviso  have  so  exercised  hi 
over  the  estate  as  to  have  prevented  it  from  ever  coming  into  the  possei 
the  second  son  within  the  meaning  of  the  terms  of  the  settlement. 

The  decisions  in  the  cases  of  Fazakerley  v.  Fbrd,  4  Sim.  390,  and  T. 
Earl  ofHarewood,  3  Hare,  372,  approved  of. 

During  the  life  of  the  father,  a  portion  of  the  estate  A.  was  sold,  i 
proceeds  applied  to  the  purchase  of  the  land  tax  of  both  estates :  He 
on  the  estate  B.  shifting  under  the  provisions  of  the  settlement,  the  sec 
had  no  claim  against  that  estate  for  the  amount  expended  in  the  purchai 
land  tax  of  that  estate. 
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t;lie  indenture  of  settlement  made  on  the  marriage  of  the 

said  J,  H.  Harrison  and  S.  T.  Flske,  to  the  several 

liereditaments  thereby  limited  to  the  second  third  and 

otlier  sons  of  the  marriage,  in  priority  to  the  first  son 

tliereof^   and  to  the    several    stocks    funds    securities 

liereditaments  and  premises  acquired  in  lieu  of  or  by 

'^'ay  of  substitution  for  the  same  by  the  exercise  of  the 

powers  of  sale  and  exchange  contained  in   the  said 

settlement.     The    following    statement  will  show  the 

xnanner  in  which  the  question  now  brought  before  the 

Court  arose. 


1852. 

HaB  BISON 
V, 

Bound. 


By  Indentures  of  lease  and  release,  dated  the  0th  and 

loth  December  1783,  being  the  settlement  made  on  the 

marriage  of  the  said  John  Haynes  Harrison  and  Sarah 

Thomas  Flske  (the  late  father  and  mother  of  the  Plain- 

tiflT),  the  Rev.    John   Harrison,    the    father    of   John 

Haynes  Harrison  and  grandfather  of  the  Plaintiff,  in 

consideration  of  the  marriage  and  for  the  other  con- 

^derations  therein  mentioned,  conveyed  and  assured 

the  manor  or  lordship  of  Copford  in  Essex  and  other 

lands  therein  particularly  mentioned,  of  which  he  (the 

B«v.  John  Harrison)  was  then  seised  in  fee,  unto  Sir  John 

Ctdlum  and  James  Round  and  their  heirs,  and  the  said 

^ah  Thomas  Ftske  conveyed  and  assured  to  the  same 

trustees  certain  estates  of  which  she  was  seised  in  fee 

^ple,  therein  particularly  described  situate  in  various 

Irishes  therein  named  in  the  county  of  Suffolk  and 

*feo  the  manors  or  lordships  of  Overhall  and  Netherhall 

^^d  the  advowson  of  the  rectory  of  Thorpe  Morrix  and 

^her  estates  in  various  other  parishes  in  the  county  of 

^^ffolk,  to  hold  all  the  said  estates  conveyed  both  by  the 

•^id  John  Harrison  and  Sarah  Thomas  Flske  as  aforesaid, 

^tito  the  said  Sir  John  Cullum  and  James  Round  and  their 

^^eirs,  npon  certain  uses  and  trusts  for  the  benefit  of  the 

*aid  /.  H.  Harrison  and  S.   T  Fiske  for  life,  and  for 

other 
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V. 
B0T7ND. 


other  purposes  (all  of  which  had  long  since  determiued)j 
and  then  as  to  all  the  estates  to  the  use  of  fT.  Goodkct 
Harrison  and  TTiomas  Rugglea  their  executors  adminis- 
trators and  assigns  for  the  term  of  five  hundred  years  to 
be  computed  from  the  death  of  the  said  J.  H.  Harriion 
upon  the  trusts  thereinafter  mentioned :  with  remainder 
after  the  expiration  of  the  said  term  of  five  hundred  yean^ 
as  to  all  the  said  estates,  except  the  advowson  of  the  rec- 
tory of  Thorpe  Morris  and  certain  manors  and  estates 
therein  particularly  mentioned  all  which  were  parcels  ol 
the  hereditaments  thereby  conveyed  by  Sarah  Thomoi 
Flske  as  aforesaid  (these   estates   are    for   distinction 
hereafter  designated  the  Copford  Hall  estate),  ''  to  the 
use  of  the  first  son  of  the  body  of  the  said  John  H.  Harrison 
on  the  body  of  the  said  Sarah  71  Fiske  to  be  begotten  and 
the  heirs  male  of  the  body  of  such  first  son  lawfully  issu- 
ing, and  in  default  of  such  issue,  to  the  use  of  the  second 
third  fourth  fifth  sixth  seventh  eighth  ninth  and  all 
and  every  other  son  and  sons  of  the  body  of  the  said 
/.  H.  Harrison  on  the  body  of  the  said  &  T.  Fiske  to 
be  begotten  severally  successively  and  in  remainder  one 
after  another  as  they  and  every  of  them  should  happen 
to  be  in  seniority  of  age  and  priority  of  birth  and  of  the 
several  and  respective  heirs  male  of  the  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of 
such  sons  and  the  heirs  male  of  his  body  always  pre- 
ferred and  to  take  before  the  younger  of  such  sons  and 
the  heirs  male  of  his  and  their  bodies  lawftdly  issuing,'' 
and  in  defieLult  of  such  issue  with  divers  remainders  over 
in  favour  of  the  other  iasue  of  the  said  marriage  and  of 
the  said   J.  H,  Harrison  and  S.  T.  Fiske  as  therein 
mentioned :  and  as  to  for  and  concerning  the  manor 
or  manors   of  Overhall  and  Netherhall  and  the  ad- 
vowson of  the  rectory  of    Thorpe   Morrix   and   the 
other  hereditaments  excepted  out  of  the  limitations  to 
the  first  and  other  sons  of  the  marriage  (these  estates 

are 
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for  distinction  hereafter  designated  as  the  OverhaU 

'),  from  and  immediately  after  the  decease  of  the 

St  xiiTTriyor  of  them  the  said  J.  H,  Harrison  and  S.  T.  Fiske 

^LTxd.  the  determination  of  the  uses  estates  terms  and 

ik  xi^cresta  thereinbefore  limited  thereof  and  as  the  same 

s;.  hould  end  and  determine  and  in  the  mean  time  subject 

^  hereto,  in  case  there  should  be  an  eldest  or  one  or  more 

<3  teller  son  or  sons  of  the  body  of  the  said  /.  H,  Harrison 

c>ii  the  body  of  the  said  S.  T,  Fiske  to  be  begotten^  "  to 

tlie  use  of  the  second  son  of  the  body  of  the  said  J.  H. 

Harrison  on  the  body  of  the  said  S.  T,  Fiske  to  be  be- 

g;otten  and  the  heirs  of  the  body  of  such  second  son 

\awfblly  issuing^  and  in  default  of  such  issue^  to  the  use 

of  the  third  fourth   fifth  sixth  seventh  eighth  ninth 

and  all  and  every  other  son  and  sons  of  the  body  of  the 

nid  /.  H.  Harrison  on  the  body  of  the  said  8.  T.  Fiske 

to  be  begotten  (other  than  an  eldest  son)  severally  suc- 

<!enTdy9and  in  remainder  one  after  another  as  they 

vid  every  of  them  should  happen  to  be  in  seniority 

of  age  and  priority  of  birth^  and  of  the  several  and 

respective  heirs  of  the  body  and  bodies  of  all  and 

eveiy  such  son  and  sons    (other  than  an  eldest  son) 

lawfully  issuing^  the  elder  of  such  sons  and  the  heirs 

of  bis  body  to  be  preferred  and  to  take   before  the 

Toonger  of  such  sons  and  the  heirs  of  his  and  their  body 

and  bodies  issuing/^   with  divers  remainders   over  in 

favour  of  the  other  issue  of  the  said  marriage  and  of  the 

said  fif.  T.  Fiske  as  therein  mentioned. 


1863. 
Habbisov 

BOUITD. 


And  the  Indenture  contained  a  proviso  in  the  words 
following ; — "  Provided  always^  and  it  is  hereby  declared 
and  agreed  by  and  between  all  the  said  parties  hereto^ 
tbatincase  it  shall  happen  that  the  second  third  or  any 
other  younger  son  or  Ions  of  the  body  of  the  said  J.  H. 
Harriton  on  the  body  of  the  said  S.  T.  Fiske  to  be  be- 
gotten shall  become  an  eldest  or  only  son^  and  as  such 

^OL.  II.  O  D.  M.  G.         shall 
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HllBtSOK 

Bound. 


shall  become  entitled  to  the  actual  possession  or  tb 
receipt  of  the  rents  and  profits  of  the  aforesaid  capiti 
messuage  called  Copford  Hall  and  the  aforesaid  seven 
other  hereditaments  first  hereinbefore  limited  therewit 
to  the  first  son  of  the  body  of  the  said  J,  H.  Harrison  o 
the  body  of  the  said  S.  T,  Fiske  to  be  begotten  by  ao 
under  the  limitations  and  provisions  hereinbefore  coi 
tained^  or  there  shall  be  any  issue  from  the  said  secoc 
third  or  such  other  younger  son  or  sons  of  the  body 
the  said  /.  H.  Harrison  on  the  body  of  the  said  8. 
Fiske  to  be  begotten  who  shall  become  entitled  as  afoH 
said  to  the  said  capital  messuage  called  Copford  H~ 
and  the  said  several  other  hereditaments  so  limitz 
therewith^  then  and  in  such  case  the  use  and  estate 
and  in  the  said  manor  or  manors  lordship  or  lordshi . 
of  Overhall  and  Netherhall  and  the  said  advowson  of  M 
rectory  of  Thorpe  Morrix  and  the  said  entire  messnaj 
tenements  farms  and  lands  in  the  possession  of  fts 
with  the  quit-rents  rights  members  and  appurtenan*- 
thereunto  belonging  hereby  limited  unto  or  for  M 
benefit  of  such  of  them  the  first  second  and  third  sm 
other  the  younger  son  and  sons  of  the  said  /.  H.  Hi^ 
rison  on  the  body  of  the  said  S.  71  Fiske  to  be  begottig 
respectively  and  their  respective  issue  who  shall  or  ma; 
so  respectively  happen  to  become  entitled  to  the  saic 
messuage  called  Copford  Hall  and  the  said  several  othei 
hereditaments  so  limited  therewith,  shall  firom  thence 
forth  cease  determine  and  be  void  to  all  intents  an( 
purposes  as  if  the  said  second  third  or  such  othe 
younger  son  ot  sons  of  the  body  of  the  said  S.  71  Hsk 
to  be  begotten  or  such  issue  of  the  said  second  third  c 
other  younger  son  or  sons  respectively  becoming  en 
titled  as  aforesaid  was  or  were  respectively  dead  withou 
issue  of  his  or  their  body  or  resp^tive  bodies,  and  the 
and  in  such  case  and  so  often  as  the  same  shall  happe 
the  said  manor  or  manors  lonlship  or  lordships  of  Ova 

ha 
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U  and  Netherkall  and  the  said  advowson  of  the  rec- 
of  Thorpe  Morrix  and  the  said  entire  messuages 
nements  farms  and  lands  in  the  possession  of  &c.  with 
%e  quit-rents  rights  members  and  appurtenances  thereto 
longing  shall  go  over  and  remain  unto  and  for  the 
efit  of  the  person  or  persons  who  by  virtue  of  these 
iresents  and  according  to  the  true  intent  and  meaning 
ereof  shall  be  next  entitled  to  take  and  enjoy  the  said 
^hereditaments  last  mentioned  in  case  the  said  second 
'^Tiird  or  such  other  younger  son  or  sons  or  their  respective 
issue  so  as  aforesaid  becoming  entitled  to  the  said  mes- 
suage called  Copford  Hall  and  the  said  hereditaments  so 
limited  therewith  was  or  were  respectively  dead  without 
issue  of  his  or  their  respective  body  or  bodies^  anything 
hereinbefore  contained  to  the  contrary  thereof  in  any- 
yrise  notwithstanding/^ 


1852. 
Habbisoh 

V. 

Bound. 


The  term  of  five  hundred  years  before  mentioned 
Was  limited^  either  by  mortgage  or  other  disposition 
of  all  or  any  part  of  the  hereditaments  comprised  therein 
^ftcr  the  decease  of  the  survivor  of  them  the  said  /.  H. 
BoTTUon  and  S.  T.  Ftske  or  in  their  joint  lifetime  or  in  the 
Ufetime  of  the  survivor  if  he  or  she  should  direct  (this 
power  was  never  exercised),  to  raise  10,000/.  if  there 
Aovid  be  four  children  of  the  said  marriage  other  than 
md  except  an  eldest  or  only  son  (which  was  the  event 
that  did  happen),  as  and  for  the  portions  of  such  chil- 
dren, except  the  eldest.     Mrs.  Harrison  and  her  hus- 
bttid  also  covenanted  to  surrender  certain  copyhold 
estates  (except  such  part  thereof  as  was  held  or  enjoyed 
or  lay  intermixed    with  the  Overhall  estate),  to  for 
utd  upon  the  same  uses  and  trusts  as  were  declared 
<^onoerning    the  Copford  HaU  estate,  and  as   to  such 
<^Pyliold  lands  as  were  held  enjoyed  or  lay  intermixed 
^  the  Overhall  estate  to  for  and  upon  the  same  uses 
and  trosts  as  were  declared  concerning  the  said  Overhall 

O  2  estate 
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9. 
BOVVD. 


estate.  The  trustees  were  also  empowered  to  lease 
sell  the  settled  hereditaments^  and  to  reinyest  the 
ceedsofsuch  sales. 


There  were  ten  children  of  the  marriage^  four  so: 
and  six  daughters.  The  first  and  eldest  son,  JoA^^^^^ 
Haynes  Harrison,  died  in  1811^  during  his  father^r user's 
lifetime,  under  twenty-one.  The  Plaintiff,  Fiske  Gooc^^^^q^ 
eve  Harrison,  was  the  second  son  of  the  marriage, 
by  the  death  of  his  elder  brother  became  the  eldest 
yiving  son,  and  was  consequently,  under  the  limitatiori 
of  the  settlement,  entitled  in  remainder  expectant  u 
and  subject  to  the  prior  life  estates  and  the  terms,  to 
estates  limited  by  the  settlement  to  the  first  son  wr 
remainder  to  the  second  and  other  sons. 


d 


-oas 


ibe 


In  July  1824,  the  Plaintiff,  having  then  attaiKze^ 
twenty-one,  joined  with  his  father  in  suffering  a 
covery  of  a  considerable  portion  of  the  Copford 
estate,  it  being  declared  by  indenture,  dated  the 
July  1824,  that  such  recovery  should  enure  *'to  sudi 
uses  upon  and  for  such  trusts  intents  and  purposes  and 
with  under  and  subject  to  such  powers  provisos  agree- 
ments and  declarations  as  the  said  J.  H.  Harrison  and 
the  said  F.  G,  Harrison  shall  at  any  time  or  times  during 
their  joint  lives,  by  any  deed  or  deeds  instrument  or 
instruments  in  writing  with  or  without  power  of  revo- 
cation and  new  appointment  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  from  time  to  time  direct  limit  or 
appoint,  and  in  default  of  and  until  such  direction  limi- 
tation or  appointment  and  so  far  as  every  or  any  such 
direction  or  appointment  shall  not  extend,  to  the  naes 
upon  and  for  the  trusts  intents  and  purposes  and  with 
under  and  subject  to  the  powers  provisos   agreements 
and  declarations  to  for  upon  with  under  and  subject  to 

which 
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liich  the  same  premises  were  and  stood  limited  and 
^^^tled  immediately  before  the  sealing  and  delivering  of 
^liese  presents/^  And  the  same  indenture  contained  a 
^^use  for  the  avoidance  of  the  grant  and  release  thereby 
XKiade  on  nonpayment  upon  the  3rd  January  then  next^ 
l>j  the  tenant  in  the  recovery  to  the  said  /.  H.  Harris 
^m  of  the  sum  of  100,000/. 


1852. 

Habbisok 

V. 

Bound. 


In  June  1825,  the  Plaintiff  jointly  with  his  father  and 
mother  executed  a  mortgage  in  fee  of  the  same  estate 
for  5560/.,  which  sum  was  divided  between  the  Plaintiff 
and  his  father.  Thonuis  Harrison,  the  third  son  of  the 
xnarriage,  during  his  father's  life  joined  with  his  father 
in  suffering  a  recovery  of  the  OverhaU  estate,  believing 
liimself  entitled  to  it  under  the  uses  of  the  settlement. 

/.  H.  Harrison,  the  Plaintiff's  father,  died  in  1839, 

li^aving  sxurvived  his  wife,  the  Plaintiff's  mother,  who 

died^in  1825.     On  this  event  happening  the  question 

I,  whether  the  shifting  clause  in  the  settlement  had 

)me  operative :  the  Plaintifl'  alleged  that  it  had  not, 

id  that,  by  reason  of  the  recovery  suffered,  he  did  not 

le  the  Copford  Hall  estate  within  the  meaning  of  the 

settlement.    The  present  suit  was  instituted  in  May 

1.846,  to  determine  this  point. 

The  cause  came  on  to  be  heard  before  the  late  Yice- 
Chaucellor  Sir  James  Wigram  on  the  13th  July  1848, 
irho  directed  a  Special  Case  for  the  opinion  of  the  Judges 
of  the  Court  of  Common  Pleas.  This  Case  was  argued 
t&re  the  Court  of  Common  Pleas  in  February  1850, 
uid  their  Lordships,  by  a  certificate  dated  the  16th 
ftbruary  1850,  certified  in  effect  against  the  claim  set  up 
by  the  Plaintiff. 


The  cause  then  came  on,  upon  this  certificate  and  upon 

further 
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further  directiouB  and  on  the  equity  reserved^  before  the 
late  Vice-chancellor  Sir  James  Parker ,  who  made  the 
order  of  the  9th  March  1852  above  mentioned^  in  oon-- 
formity  with  the  certificate.  From  this  order  the  Plain- 
tiff now  appealed  to  the  Lord  Chancellor. 


Mr.  Bethell  and  Mr.  Rogers,  for  the  Plaintiff,  and  i 
support  of  the  appeal. 


They  contended,  on  behalf  of  the  second  son,  that  thes^ 
event  contemplated  by  the  settlement  had  not  arisend 
within  the  meaning  of  the  pro\dso.  The  Court  ofi< 
Common  Pleas,  in  deciding  the  case,  had  considered,  as^ 
the  present  position  of  tlie  Copford  Hall  estate  had£ 
arisen  by  the  act  of  the  Plaintiff  himself,  that  it  was  noici 
open  to  him  to  use  the  argument  that  it  did  not  come 
him  in  the  way  intended  by  the  settlement ;  but  it  was 
submitted  that  there  was  no  ground  for  the  exception 
thus  sought  to  be  made  to  the  general  rule.  Pro- 
visos of  the  nature  of  that  now  in  question  must  be 
construed  strictly.  Doe  v.  Yates  (a) .  They  cited  and 
commented  on.  The  Earl  of  Scarborough  v.  Savile  (i), 
Fazakerly  v.  Ford  (c),  Stackpoole  v.  Stackpoole  (rf), 
Taylor  v.  Earl  of  Harewood  (e),  Burrell  v.  The  Earl 
of  Egremont  (/) :  they  also  referred  to  Forbes  v.  Mof- 
fatt[g). 


Sir  W,  Page  Wood  and  Mr.  /.  V.  Prior,  for  the 
Defendant  Thomas  Harrison  and  his  family,  supported 
the  order  of  the  Vice-Chancellor. 


Tliey  admitted  that  the  testator  did  not  intend  the 

OverhaU 


(a)  ^  B.Sf  A.  544. 
(h)  SA.^E,  897. 
(c)  4  Sim.  390  J  1  ^.  ^  E. 
897. 


(rf)  4  Dm,  Sf  War,  320. 
(e)  3  Hare,  372. 
(/)  7  Beav,  206. 
(g)  18  Ves.  384. 
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^^^maerhaU  estate  to  shift,  unless  the  second  son  had  thi^        1852. 
benefit  of  the  limitations  of  the  Copford  Hall  estate     -gTI^^^ 

the  settlement ;  but  they  contended,  that  as  the  «. 

of  the  settlement  enabled  the  son,  with  the  father's      ^^^'^' 

ucurrence,  to  charge  his  estate,  and  as  he  had  done 

and  got  the  benefit  of  the  charge,  it  could  not  be 

d   that  this  act  was  to  prevent  the  operation  of 

e   proviso  for  shifting.     They  submitted  that  if  it 

•nld  be  shown  that  it  was  intended  that  the  estate 

,lB.ould  come  to  the  son  firee  and  uncharged,  still  he 

raid  not  now  set  up  the  charge  which  he  himself  had 

^^-eated,  and  which  it  was  in  his  power  to  get  rid  of: 

.^3ajLt  the  present  case  was  quite  different  from  any  in 

^liich  the  Court  had  decided  that  clauses  similar  to  the 

-proviso  in  question  did  not  operate  under  the  circum- 

ttanoes.     They  referred  to  Mr.  Butler's  note  on  Cb. 

IMl  327.  a. 

Mr.  Bethell,  in  reply. 

The  Lord  Chancellor. 

This  is  a  very  difficult  case,  and  differs  from  any  that 
has  Mtherto  come  before  the  Court.  By  the  Deed  in 
question'  the  Copford  Hall  estate  was  settled,  after  the 
life  Mtate  of  the  father,  upon  the  first  and  other  sons  in 
tail  male  in  the  ordinary  way ;  and  the  Overhall  estate 
was  settled  in  a  similar  manner  on  the  second  and  other 
sons;  and  it  being  intended  that  the  two  estates  should 
iu)t  be  united,  it  was  for  that  purpose  provided  that  in 
ease,  ftc.  (His  Lordship  here  read  the  proviso  for 
shifting  above  set  out). 

The  facts  appear  to  have  been,  that  the  second 
^^  became  by  the  death  of  the  elder  brother  the  first 
son,  and  as  such  entitled,  as  tenant  in  tail  male  in 
fciDsinder  expectant  upon  his  father's  death,  not  only 

to 
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to  the  Copford  Hall  estate  originally  limited  to  the  firsts 
soD^  but  also  to  the  Overhall  estate  originally  limitedj 
to  him  as  the  second  son ;  and  that  after  the  death  oft 
the  first  son  the  father  and  this  second  son  joined  in  s^ 
recovery^  upon  which  in  a  great  measure  the  decisior:^ 
of  the  question  raised  before  me  turns. 


By  the  recovery  deed,  the  father  and  son  conveyed,  i 
the  way  which  was  at  that  time  usual  when  deeds  of  th 
kind  were  well  prepared,  they  conveyed  to  the  tenant 
the  praecipe  during  the  joint  lives  of  the  father  and 
the  person  to  whom  the  conveyance  was  made,  so  as 
leave  in  the  father  a  reversion  of  his  life  estate ;  ai 


there  was  also  what  was  called  the  100,01)0/.  clause  ft 
the  purpose  of  avoiding  the  conveyance.    All  this  shoi 
that,  as  far  as  regarded  the  father's  estate,  the  parti^^" 
intended  to  leave  it,  as  far  as  they  could,  unaffected  b7p= 
the  operation  of  the  recovery  and  the  uses  declared 
by  the  deed  :  these  uses  were  to  the  joint  appointment 
of  the  father  and  son,  and  in  default  of  and  until  such 
appointment  to  the  same  uses  to  which  the  premises 
were  previously  limited.     (His  Lordship  read  the  clause, 
as  above  set  out) .     The  effect  of  this  was,  that,  subject 
to  the  exercise  of  the   power  of  appointment   by  the 
father  and  son,  the  estate  remained  precisely  in  the 
same  position  as  if  the  recovery  had  not  been  suffered ; 
and  if  no  mortgage  had  been  created,  it  is  impossible  to 
say  that  the  strict  terms  of  the  proviso  in  question  would 
not  have  been  answered,  when  the  second  son  after  the 
death  of  his  father  came  into  possession  of  the  Copford 
Hall  estate.     The  recovery  did  not  so  alter  the  estate 
as  to  prevent  the  operation  of  the  proviso,  for  no  rule  of 
law  would  in  such  a  case  prevent  the  original  intention 
of  the  parties  from  having  its  full  effect  and  operation. 


It  is,  however,  clear  that  by  force  of  the  power  of 

pppointment 
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ppointment  which  enabled  the  fiither  and  son  to  dispose 
the  fee^  they  might  have  disposed  of  it  in  a  way  that 
iPTOfuld  altogether  have  defeated  the  uses  of  the  settle- 
Txient ;  and  the  question  is^  what  is  the  effect  of  that 
^vrliich  they  actually  did.   What  they  really  did  was  this : 
'they  conveyed  jointly  to  a  mortgagee  in  fee  to  raise  a 
sum  of  money^  which  upon  the  face  of  the  instrument  is 
Tepresented  to  have  been  paid  to  the  father^  who  was 
tenant  for  life^  and  to  the  son^  who  was  tenant  in  tail, 
^th  a  proviso  for  redemption  and  reconveyance  upon 
Tedemption  to  the  uses  to  which  the  estate  then  stood 
settled.     Thus,  then,  there- were  no  new  estates  raised 
hy  the  operation  of  the  recovery :  there  was,  indeed,  a 
chai^  created,  but  so  fiEir  as  the  inheritance  was  con- 
cerned the  uses  limited  by  the  original  settlement  re- 
mained just  as  operative,  subject  to  the  charge,  after  the 
execution  of  the  mortgage  as  they  could  possibly  have 
been  previously.    The  question,  therefore,  simply  is, 
whether  the  charge  would  prevent  the  operation  of  the 
ppcmso. 


1852. 
Habbison 

V, 
BOUHD. 


As  regards  a  question  that  has  been  alluded  to, 
^^^Mnely,  whether  the  proviso  did  not  create  a  perpe- 
tuity, *!  am  clearly  of  opinion  that  no  valid  objection 
c^n  be  raised  on  that  ground. 


Then  it  is  said  that  the  terms  of  the  proviso  are  such 

require  a  very  strict  construction ;  and  I  agree  that 

P^novisos  of  this  sort,  which  are  to  defeat  an  estate,  are 

i^t  to  have  an  unnatural  or  an  unnecessarily  enlarged 

^^ustraction  put  upon  them.     As,  however,  the  party 

^ho  creates  the  estate  has  also  a  right  to  limit  it  over 

^*^  to  defeat  it,  a  feir  construction  ought  to  be  given  to 

^^e  words  which  he  uses  for  that  purpose.  In  the  present 

^^^,  it  is  provided  that  the  estate  limited  to  the  second 

^&  shall  cease,  if  it  should  happen  that  that  second 

son 
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son  ihcfiild  becxnne  an  eldest  son  and  as  sadi  beoome 
entitled  to  the  actual  possession  or  to  the  xeoeipt  of  the 
rents  and  profits  of  the  estate  limited  to  the  first  son. 
These  events  have  happened :  the  second  son  has  become 
an  eldest  son^  and  as  such  he  has^  subject  to  the  mort- 
gage^ become  entitled  to  the  possession  of  the  estate 
and  to  the  receipt  of  the  rents  and  profits ;  for^  in  the 
view  of  this  Courts  his  estate  in  the  equity  of  redmnp- 
tion  is  precisely  the  same  estate  as  was  created  under  the 
settlement  itself.  Equity  follows  the  law^  and  considerB 
a  mortgage  only  as  a  charge^  and  not  as  a  disposition  of 
the  inheritance  of  the  estate  beyond  the  charge^  nnleas 
by  the  deed  itself  estates  are  created  beyond  the  charge  j 
and  therefore^  in  this  instance  the  second  son  took  the 
estate^  subject  to  the  charge  no  doubt^  but  he  took  it 
in  point  of  truth  and  actual  fact  under  the  limitations 
of  the  settlement.  The  settlement  gave  it  to  him  origi- 
nally, the  recovery  deed  restored  it  to  him,  the  mort- 
gage deed  kept  it  still  in  him,  and  no  act  was  done  to 
take  it  from  him ;  and  thus,  so  fiEir  as  the  decision  of 
this  case  is  concerned,  I  must  regard  him  as  now  being 
tenant  in  tail  of  the  estate  under  the  settlement. 


Very  ingenious  arguments  have  been  addressed  to  the 
Court  in  the  course  of  the  hearing,  but  some  of  them 
certainly  went  too  far.  It  was  said  that  if  these  estates 
had  been  sold,  the  purchase-money  would  have  to  be 
treated  precisely  in  the  same  way  as  if  the  estate  had 
come  to  the  father.  I  am  not  called  upon  to  give  an 
opinion  upon  that ;  but  I  should  have  very  great  doubt 
indeed  whether  it  was  possible  to  maintain  such  an 
argument,  because  I  entirely  agree  with  what  has  been 
said  in  this  case,  that  I  have  no  authority  to  prevent 
the  persons  entitled  to  the  Copford  Hall  estate,  bef(»e 
the  event  happens,  from  exercising  their  rights,  and  dis- 
posing of  that  estate  exactly  as  they  think  proper,  and 

that 
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wat  if  they  do  an  act,  and  they  have  a  right  to  do  it, 
w-l^cij  according  to  law  would  prevent  the  operation  of 
tixe  danse,  by  preventing  the  estate  ever  coming  into 
tl\je  actual  possession   of   the   second  son  under  the 
limitationB  of  the  settlement,  it  would  not  be  in  the 
power  of  this  Court  to  cut  down  the  effect  of  that 
act.     So  again,  with  regard  to  an  argument  which  has 
Vieen  suggested  relative  to  the  mortgages,  that  also  is 
carried  too  &r;  for  it  is  impossible  to  say  that  all  mort- 
gages are  to  be  put  out  of  the  question.     That  would 
be  entirely  to  set  aside  and  overrule  the  decision  in 
Tazakerly  v.  Ford{a) ;  for  I  take  the  law  to  be  settled  that, 
generally  speaking,  where,  as  in  that  case,  the  limitations 
of  the  estate  are  extrinsic  to  the  settlement  containing 
the  shifting  dause,  if  a  charge  is  created  (for  a  charge 
is  just  as  much  taken  from  the  estate  as  if  a  portion 
of  the  estate  were  taken  from  it),  the  clause  will   not 
operate.     These  considerations  have,  however,  nothing 
to  do  with  the  present  case,  which  is  a  mere  question 
whether  the  estate  does  come  to  the  party  under  the 
settlement,  in  the  way  in  which  the  proviso  itself  in- 
tendei 
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Bound. 


That  brings  me  to  the  point  which  I  have  to  decide, 
and  a  Tery  nice  and  important  point  it  is.  It  has  been 
verjr  wdl  argued,  and  I  have  had  all  the  assistance  which 
It  was  possible  for  the  Court  to  have  on  such  a  question. 
I  quite  admit  that  the  father  and  son  might  have  dealt 
predady  as  they  pleased  with  the  Copford  Hall  estate : 
they  might  have  settled  it,  or  have  sold  it  and  dealt 
^th  the  proceeds  in  any  way  they  thought  proper;  and 
if  they  had  given  the  estate  away  to  a  third  person,  and 
that  third  person  had  afterwards  given  it  to  the  second 
*^  in  such  a  case  the  second  son  would  not  have  come 

into 
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1852.        into  possession  of  it  within  the  terms  of  the  clause. 

Habribov     ^^  ^^  goii^g  to  say  a  word  to  break  in  upon  the  u: 
V.  limited  power  of  the  persons  entitled  to  the  Copfai 

Hall  estate^  although  one  of  those  persons  might  be  tl 
person  entitled  to  the  Overhall  estate^  to  dispose  of  tl 
Copford  Hall  estate.  The  fiict  here,  however,  is,  th 
the  second  son,  being  entitled  in  remainder  to  the  Ovt 
hall  estate  which  was  to  go  over  if  the  Copford  H^ 
estate  came  to  him,  and  being  at  the  same  time  entitli 
in  remainder  to  the  Copford  Hall  estate  on  the  death 
his  elder  brother  without  issue,  joined  with  the  father 
executing  the  mortgage  which  I  have  before  mentione 

And  first,  it  cannot  be  said,  because  the  son  has  a 
ticipated  a  portion  of  the  estate  which  has  descended 
him,  that  the  estate  itself  has  not  come  to  him  und 
the  limitations  of  the  deed,  and  within  the  meaning 
the  proviso  in  question.     Supposing  that,  without  tl 
assistance  of  his  father,  he  had,  as  tenant  in  tail  in  r 
mainder,  during  the  lifetime  of  his  father  executed  tl 
mortgage,  no  one  could  have  said  that  that  would  ha^ 
prevented  the  operation  of  this  proviso.     Such  an  a 
would  have  been  consistent  with  the  proviso  and  wii 
the  whole  of  the   settlement :    he  would  merely  ha^ 
exercised  his  rights  for  his  own  benefit  over  his  o^ 
estate,   and  the  proviso  would   have  operated   on   h 
father's  death,  if  by  that  event  he  became  entitled 
the  estate. 

If,  then,  that  would  be  the  eficct  of  the  act  of  tl 
son  alone,  would  the  effect  be  different  of  the  fath 
and  son  doing  it  jointly.  When  the  father  and  so 
one  being  the  tenant  for  life  and  the  other  tl 
tenant  in  tail  in  remainder,  enter  into  a  mortgage  ai 
receive  the  money  jointly,  and  there  is  no  evidence 
the  manner  in  which  the  money  was  appropriated, 

mu 
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**^ust  cleariy  be  considered  in  law  that  it  was  received 
l>y  them  in  respect  of  their  different  interests.    I  should^ 
therefore,  conceive  that  the  father  taking  upon  himself^ 
^«  he  was  bound  to  do,  the  payment  of  the  interest  of 
^lie  whole  of  the  charge  during  the  lifetime  of  the  eldest 
'Son,  would  take  such  a  portion  of  the  money  raised  as 
'^'ould  represent  his  life  interest  with  that  burthen,  and 
^he  son  would  take  that  which  would  represent  his  in- 
't^erest  to  take  effect  after  the  fiither'^s  death.   In  that  way 
'the  son  gets,  in  point  of  fact,  the  whole  benefit  of  the 
chai^,  and  when  the  estate  falls  into  possession,  and 
'the  charge  actually  comes  upon  him,  it  cannot  be  as- 
serted in  a  court  of  justice  that  he  has  the  estate  bur- 
thened  beyond  the  benefit  which  he  has  received.    The 
chai^  was  created  by  himself,  and  he  has  had  the  full 
t>enefit  of  it.  Thus,  therefore,  if  by  settlement  estate  A. 
is  given  subject  to  a  life  estate  in  the  father  to  the  first 
son,  and  estate  B.  is  in  like  manner  given  to  the  second 
son,  with  a  proviso  that  if  estate  A.  shall  come  to  the 
second  son  then  estate  B.  shall  go  over  to  the  third  son ; 
^ud  if  the  second  son,  having  become  entitled  to  the  first 
Estate,  living  the  father  chooses  to  anticipate  part  of  it, 
^5an  it  be  said  that,  according  to  the  intention,  the  son  has 
^ot  come  into  the  actual  possession  of  the  property  in 
'^he  way  the  settlor  intended.     Such   an  anticipation 
^^aimot  prevent  the  operation  of  the  proviso  :  the  son  may, 
oy  the  concurrence  or  indulgence  of  his  father,  have  got 
^  henefit  not  within  the  exact  terms  of  the  settlement, 
out  no  charge  has  been  thrown  upon  the  property 
Against  the  son.     The  ai^ument  is,  that  the  act  done  is 
Against  the  settlement ;  but,  on  the  contrary,  I  consider 
that  the  act  is  done  under  the  settlement,  in  pursuance 
of  the  settlement,  and  consistently  with  the  settlement:  it 
gives  to  the  son  by  anticipation  a  benefit  which,  without 
tlie  concurrence  of  the  father,  he  never  could  have  ob- 
tained, but  it  throws  no  charge  upon  the  estate  which 

the 
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the  son  himself  did  not  create.  K  he  had  created  the 
charge  the  moment  after  he  came  into  possession  on 
his  father's  deaths  it  would  not  have  affected  the  pro- 
viso^ because  the  estate  would  then  have  gone  over;  and 
the  drcumstance  of  his  creating  it  in  his  &ther's  lifetime 
can  be  no  hindrance  to  the  operatiori  of  the  proviso. 


It  appears^  therefore^  to  me^  on  a  very  fiill  considera- 
tion of  the  case^  and  without  meaning  to  break  in  upon 
any  rule  of  law  as  regards  the  rights  of  the  parties  over 
the  first  estate^  that  no  act  has  been  done  to  take  the 
estate  out  of  the  settlement.  I  am  of  opinion  that  the 
son  has  anticipated  part  of  that  which  he  ought  r^u- 
larly  to  have  waited  for  until  the  father's  deaths  but  that 
he  takes  only  subiect  to  his  own  charge,  and  that  he 
h«,  .h^foj.  1,  bene..  ,hi«h  e,»  ™  in-*. 
for  him  by  the  author  of  the  proviso. 


But  there  is  another  circumstance  in  this  case,  to 
which  we  may  have  regard  in  reference  to  the  mortgage 
in  question.  Was  it  the  intention  of  the  father  and  son 
to  take  the  estate  out  of  settlement  and  to  defeat  the 
limitation  over.  If  they  had  intended  to  defeat  the 
limitation^  they  could  have  done  so  by  suffering  a  reco- 
very of  the  Overhall  estate :  they,  however,  do  not  act 
thus.  In  the  first  place,  an  anxious  intention  is  dis- 
played, as  I  have  already  noticed,  to  prevent  the  deed  of 
recovery  from  operating  beyond  the  father's  life  estate; 
and  then  the  father  believing,  erroneously  no  doubt, 
that  the  estate  had  already  shifted,  joined  with  a  third 
son  in  suffering  a  recovery  of  the  Overhall  estate,  and 
resettling  that  estate  to  other  uses.  The  father,  there- 
fore, clearly  never  would  have  joined  in  any  act  as  re- 
gards the  Copford  Hall  estate  which  he  believed  would 
have  prevented  the  operation  of  this  proviso,  for  the 
father's  every  act  shows  that  he  intended  to  leave  that 

proviso 
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proywo  operative,  and  he  bdiered  to  the  moment  of  his 

death  that  it  waa  operative.   If,  therefore,  the  rule  of  law 

^^ad  compelled  me  to  decide  with  the  Appellant,  I  must 

Aeeeflsarily  have  subverted  every  intention  which  the 

iatlier  himself  ever  had  with  regard  to  this  property, 

AK^d  every  notion  he  ever  entertained  with  regard  to  the 

eflPiect  of  the  act  he  had  done. 
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"With  respect  to  the  cases  to  which  reference  has  been 

made,  I  tlunk  there  is  no  difficulty.     I  intend  to  say 

nothing,  and  I  do  not  entertain  any  opinion,  adverse  to 

FVzjsakerly  v.  Ford  (a),  which  I  think  was  rightly  decided. 

The  case  also  before  Vice-chancellor  Wlgram  appears 

to  me  to  be  right,  and  that  where  an  estate  has  actually 

gone  out  of  the  settlement,  although  it  comes  back  to 

the  party  to  whom  it  was  given,  it  does  not  come  in  the 

manner  in  which  it  was  intended.     When  the  estate  is 

once  &irly  taken  out  of  the  settlement,  whether  it  comes 

back  or  not  is  not  the  question,  but  the  question  is, 

whether  in  coming  back  it  goes  in  the  mode  in  which  it 

was  to  go  according  to  the  terms  of  the  settlement. 

I  must,  therefore,  disallow  the  present  appeal;  but, 
notwithstanding  the  decision  of  the  Court  below  and 
^^  Court  of  CommoD  Fleas,  I  think  the  point  is  one  of 
^  Qxtich  nicety  and  difficulty  that  I  shall  not  give  costs. 


ftis  Lordship^s  attention  was  then  called  to  the  fol- 
^^^  point  which  had  not  been  dealt  with  by  the  Vice- 
^Wxcellor. 

^'^   appeared  that,  during  the  life  of  the  father  and  of 

^•"C  first  son,  a  part  of  the  Copford  Hall  estate  had  been 

sold, 
(a)  4  Sim.  390. 
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sold^  and  the  proceeds  of  the  sale  applied  in  purcjiasing 
the  laud-tax  of  both  that  and  the  OverhaU  estate.  The 
Overhall  estate  havings  under  the  decision  just  pro- 
nounced^ passed  from  the  Plaintiff  the  second  son,  the 
Plaintiff  claimed  to  be  entitled  to  have  a  charge  on  the 
Overhall  estate  for  the  proportion  of  the  money  raised 
which  had  been  applied  in  the  purchase  of  the  land-tax 
of  that  estate. 


The  Counsel  for  the  different  parties  having  addressed 
the  Court, 


The  Lord  Chancellor,  after  observing  that  the 
facts  did  not  seem  to  be  very  distinctly  ascertained, 
said ; — It  appears,  as  I  understand  it,  that  at  one  time^ 
the  same  person  being  tenant  in  tail  of  both  estates,  the 
land-tax  upon  both  estates  was  redeemed  with  money 
produced  by  the  sale  of  one  of  them ;  and  the  question  is, 
whether  there  should  be  any  apportionment  of  that 
money  after  that  time.  If  the  effect  was  redemption, 
which  I  apprehend  it  was,  I  should  think  it  quite  dear 
that  there  could  be  no  apportionment,  and  I  do  not  see 
how  the  Plaintiff  could  have  any  equity.  The  same  person 
being  tenant  in  tail  of  the  two  estates,  and  therefore 
entitled  to  hold  them  as  they  were,  uncharged  with  the 
money,  I  do  not  think  that  on  one  estate  afterwards 
going  over  in  a  different  way,  there  could  be  any  equity 
to  follow  the  money,  so  as  to  bring  it  back  into  the 
settlement. 
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1852. 

DYKE  V.  KENDALL.  j^iy  24. 27. 

rpHE  bill  in  the   present    snit   was   filed    on    the    ?f  ^J^?^^ 

6th  My  1848,  by  Elizabeth  Dyke,  the  widow  of       cellor, 

77uma»  Webb  Dyke,  against  Charles  Edward  RendaU,    i^^^^l^ 

for  the  recovery  of  dower  out  of  certain  freehold  estates  By  a  settle-  ' 

acquired  by  her  husband  during  his  coverture,  and  sold  ™^?*  ^*^® 
\.         '  .  ^  '  on  the  mar- 

by  him  previously  to  his  death  to  one  Richard  Cox,  from  riage  of  an 

whose  devisees  the  Defendant,  Charles  Edward  RendaU,  ^S^  a™^^' 
purchased  the  same,  with  full  notice  of  the  Plaintiff's  clared  that  in 
right.    The  bill  stated  that  the  Defendant  alleged  that  of  theintend- 

the  Phdntiff^s  right  had  been  barred  by  a  settlement  ed  mamage, 

''  and  "  for 

execated  on  her  marriage,  and  charged  that  so  far  as  the  providing  a 

aetUement  proceeded  from  the  husband  it  had  failed  to  po^etent 
/      ^  jointure  and 

be  productive,  inasmuch  as  the  sums  of  2000/.  and  500/.,  provision  of 

■ecured  m  that  settlement  by  the  bond  of  her  husband  ^^^^^^^ 

for  the  benefit  of  the  Plaintiff  during  her  life,  had  not  ajd  issue  of 
1^         .1  the  mamafife, 

*<»  I»»d.  the  father  of 

the  husband 
y  had  paid  him 

It  s^peared  by  the  answer,  and  was  proved  by  the  £3000 ;  and 

evidence,  that  the  Plaintiff  was  twenty-eight  years  of  i^anVhad'^^' 

>ge  when  she  married  nomas  W.  Dyke,  in  the  year  given  a  bond 

1810,  and  that  upon  the  occasion  of  that  marriage  a  ^^^j^  o?*^" 

■ettlement  was  executed,  to  which  she  was  party  by  her  ^2000  six 

then  name  of  Elizabeth  Skinner.     The  Defendant  sub-  the  marriage, 

mitted  that  the  Plaintiff's  right  or  title  to  dower  was  in  *^  ^®  ^^^^^^ 

°  on  trusts  for 

eqmty  well  and  effectually  barred  by  the  settlement.         the  benefit 

of  ]iimsclf, 

his  wife,  and 

By  the  decree  made  on  the  hearing  of  the  cause  by  the  the  issue  of 

Vice-chancellor  Wiffram,  on  the  20th  April  1849,  it  SrS^JhT' 

was  coverture,  the 
husband 
wofht  certain  lands,  which  ho  subsequently  sold  to  a  purchaser,  from  whose 
^uees  the  Defendant  purchased  with  notice  of  the  settlement.  The  husband 
«Jw  without  satisfying  the  bond.  On  a  bill  by  the  wife  for  dower  out  of  the  lands 
WMld:  Held,  that  her  right  was  barred  by  the  settlement,  and  that  she  had 
y>lWtton,  or  right  to  resort  to,  the  lands  for  the  satisfaction  of  the  amount 
*^.on  the  bond. 

^01- II.  P  D.  M.G. 
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1852.  was  referred  to  the  Master  to  inquire  whether  an 
settlement  had  been  made  on  the  marriage  of  th 
PlaintiflF  and  her  late  husband^  T,  TV,  Dyke,  and  whetiic 
such  settlement  (if  any)  was  actually  productive  of  an 
benefits,  and  what  was  the  amount  of  such  benef 
actually  realized  and  received  by  the  Plaintiff. 

The  Master  found,  among  other  things,  that  a  settk 
ment  had  been  made  on  or  prior  to  the  marriage  of  ib 
Plaintiff.  The  settlement,  which  was  fully  set  out  i 
the  report,  was  made  between  William  Dyke  of  the  fin 
part,  John  Skinner  of  the  second  part,  T.  W.  Dyke  i 
the  third  part,  Elizabeth  Skinner  of  the  fourth  part,  an 
the  trustees  therein  named  of  the  fifth  part,  and  cor 
tained  the  following  recitals :  that  in  consideraticm  i 
the  intended  marriage,  and  for  providing  a  competei 
jointure  and  provision  of  maintenance  for  EUzabek 
Skinner,  in  case  she  should,  after  the  intended  manriag 
survive  and  outlive  T,  W,  Dyke,  and  for  securing  a  pw 
vision  for  their  issue,  m.Uiam  Dyke  had  paid  to  71  W 
Dyke,  at  or  before  the  ensealing  and  delivery  thereof,  tl 
sum  of  3000/.,  tlie  receipt  of  which  T.  W.  Dyke  d 
thereby  acknowledge,  and  that  John  Skinner  had  paid  i 
T.  W,  Dyke  the  sum  of  851/.  lO^.,  the  receipt  of  wlii< 
T.  W.  Dyke  did  also  thereby  acknowledge,  and  J.  Skinny 
had  agreed  to  enter  into  the  covenant  thereinafter  ooi 
tained  for  securing  the  pajTncnt  of  the  further  sum  < 
500/.  of  like  lawful  money  to  T.  IF.  Dyke,  upon  the  deal 
of  him  J,  Skinner,  which  said  sums  of  851/.  10*.  ai 
500/.  were  intended  as  the  marriage  portion  of  EUzabei 
Skinner ;  and  that  it  had  been  agreed  by  and  between  tl 
parties  thereto,  that  T,  W,  Dyke  should  give  his  bond  i 
the  trustees  conditioned  for  the  payment  of  the  sum 
2000/.,  with  interest,  at  or  after  the  rate  of  5/.  for  10( 
for  a  year,  within  six  months  from  the  solemnization 
the  intended  man*ia<>e,  upon  the  several  trusts  therei 

aft 
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after  m^itioned  and  dedared,  and  that  71  fV.  Dyke, 
by  his  bond  or  obligation^  bearing  even  date  there- 
^th^  was  become  bound  unto  the  trustees  accordingly :  v. 

and  it  was  thereby  witnessed  and  agreed  that  the  in- 
terest of  the  2000/.  was  to  be  for  T.  W.  Dyke  for  his 
life,  and  after  his  decease  for  the  Plaintiff  for  her  life^ 
with  limitations  over  after  the  death  of  the  survivor,  on 
eertain  trusts  in  favour  of  their  issue,  and  on  failure  of 
iMie :  and  it  was  also  witnessed  that  in  consideration  of 
ihe  intended  marriage,  John  Skinner  covenanted  to  pay 
SOM.  to  71  JF.  Dyke  within  six  months  after  the  decease 
of  the  said  /.  Skinner,  on  condition  that  7.  W.  Dyke 
Aodld  give  a  bond  to  secure  the  like  sum. 

The  Master  also  found  that  /.  Skinner  had  died,  and 
that  the  sum  of  984/.  ISs.,  which  included  arrears  of  in- 
tereat,  had  been  received  by  the  trustees  of  the  settle- 
ment in  respect  of  the  500/.  so  agreed  to  be  paid  by  J. 
Skinner^  and  that  it  had  been  subsequently  arranged 
between  T.  W,  Dyke  and  the  Plaintiff  and  their  children, 
4at  the  sum  of  484/.  18*.  should  be  secured  on  the  trusts 
of  the  settlement  in  part  liquidation  of  the  sura  of  2000/. 
•0  agreed  to  be  paid  by  T,  W.  Dyke,  but  which  he  was 
QnaUe  to  pay ;  and  the  Master  foimd  that  the  benefits 
■rttled  or  assured  to  or  in  trust  for  the  Plaintiff,  of 
which  the  settlement  was  actually  productive,  consisted 
of  the  sums  of  500/.  and  484/.  18*.,  and  that  the  interest 
k  respect  of  which  had  been  received  by  the  Plaintiff, 
s&d  that  there  was  805/.  6*.  arrears  of  interest  due  on 
fle  1515/.  2s.  residue  of  the  2000/.,  the  unpaid  residue 
of  the  bond  debt  for  2000/. 

On  the  hearing  of  the  cause,  on  farther  directions  by 
the  Vice-Chancellor  Knight  Bruce,  on  the  21st  July 
1851,  his  Honor  considered  that  he  was  bound  by  the 

authority 

P2 
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1852.        authority  of  Walker  v.  Walker  (a),  to  hold  that  t 
FlaintifiF's  claim  to  dower  was  barred  by  the  recital  in 
settlement^  but  he  decided  that  the  Plaintiff  had  a 
on  the  estates  w^hich  had  been  acquired  and  sold  by 
husband  during  the  coverture  for  so  much  of  the 
as  had  not  been  received  by  her^   and  expressed 
opinion^  that  if  the  lien  was  not  exactly  the  same  as 
of  a  vendor  of  an  estate  for  his  impaid  purchase  jnoae^^ 
yet  that  it  was  analogous  to  it.     It  was  accordingly  hy 
the  decree  declared  that  the  plaintiff  was  entitled  in        ^C^ 
respect  of  her  dower  to  one-third  of  the  receipts  and  ^$^ 

profits  of  the  estate  in  question^  not  exceeding  for  soch  ^j 

one-third  the  sum  of  60/.  lis.  per  annum^  being  the  ^ 

interest  at  4/.  per  cent.,  which  would  have  accrued  due  j 

on  1515/.  2s.  remaining  unpaid  under  the  bond,  and  that 
she  was  entitled  to  such  interest  from  the  time  when  the 
purchaser  entered  into  possession  of  the  estate.  From 
this  decree  the  Defendant  now  appealed  to  the  Lord 
Chancellor. 

Mr.  Greene  and  Mr.  Vance,  for  the  Plaintiff,  in  sup- 
port of  the  decree. 

The  facts    disclose    a  clear  title   to  dower  in  the  ^ 

Plaintiff,  imless  she  is  precluded  from   asserting  such  -> 

title  by  some  equitable  bar.     The  first  question  is,  « 

whether  tliere  has  been  such  an  acceptance  of  the  bond  J 

as  to  bar  the  Plaintiff's  right  at  all ;  and  secondly,  if  *^ 

taken  to  bar  the  right  at  all,  whether  she  is  to  be  barred 
to  the  fiill  extent  secured  by  the  bond,  or  to  the  extent 
only  to  which  the  Master  finds  that  payment  has  been 
paid  in  satisfaction  of  the  bond.  There  is  no  expres- 
sion in  the  settlement  that  the  2000/.  was  to  be  ac- 
cepted in  lieu  of  any  rights  which  the  Plaintiff  might 
have  aliunde;  the  mere  recital  that  it  was  td  be  for 
"  providing  a  competent  jointure"  does  not  lead  to  such 

a  conclusion. 

(a)  1  Vcs.  6*1. 
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condnsion.     In  tlie  case  of  Walker  v.  Walker  [a),  by        1852. 
liich  the  Vice-Chanceflor  felt  himself  concluded  on 
question  of  equitable  bar^  and  which  is  somewhat 
aiinilar  in  its  circumstances^  Lord  Hardtvicke  held  that 
^l:ie  wife  was  barred^  but  it  must  be  observed  that  the  ex- 
pxeasion  in  the  settlement  in  that  case  was  that  the  provi- 
sion was  to  be  for  the  intended  wife's  '^jointure^  and  in  full 
and  recompence  of  all  dower  or  thirds  which  she  can 
entitled  to  or  any  way  claim  out  of  any  lands,  tene- 
XKients^  messuages,  or  hereditaments  which  he  now  is  or 
^^^er  after  during  the  coverture  shall  be  seised  of  freehold 
ox  inheritance.''  In  the  present  instance  the  recital  in  the 
settlement  does  not  refer  to  lands  which  might  be  sub- 
sequently acquired  by  the  husband,  but  even  if  it  did  the 
I*laiiitiff  has  at  most  only  provisionally  given  up  her 
"right  to  dower.    At  law  such  a  provision  would  be  no 
\>zt,  and  d  fortiori,  it  ought  not  to  be  so  considered  in 
equity. 

[The  Lord  Chancellor  referred  to  Drury  v.  Drury  {b) 
as  deciding  that  an  infiEmt  might  be  boimd  by  a  set- 
cement  in  bar  of  dower^  and  observed  that^  assuming 
aa  infant  were  subject  to  be  evicted  by  the  terms  of 
a  settlement^  it  would  be  impossible  to  hold  that  an 
^olt  female  would  not  be  bound.  He  also  mentioned 
^  case  of  Caruihers  v.  Caruthers  (c).] 

The  principles  of  equity  upon  which  the  Plaintiff  relies 
^  to  be  found  in  the  deliberate  judgment  of  Sir  A. 
Sorty  in  the  case  of  Power  v.  Sheil  (rf),  where  he  ob- 
■^es :  "  The  law  says  the  intended  wife  shall  not  by 
contract  bar  her  dower,  except  certain  requisites  are 
<*njpKed  with.    Equity  may  dispense  with  the  fturm  of 

those 

(«)  1  Ves.  64.  (c)  4  Bro.  C.  C.  600. 

W  2 Bden,  69.  {d)  I  Moll.  296.    Seep,  312  A. 
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1852.        those  leqtdsiteB^  but  not  with  the  substantial  mattei^ 

which  they  all  tend  to^  that  is,  a  solid  provision  for  thd 

widow^  such  as  was  agreed  upon  by  the  contracting* 

parties.     A  Court  of  Equity  deals  with  an  equitable 

interest  precisely  as  a  Court  of  Law  would  with  a  legal 

one.      It  preserves  the  analogy^  and  by  no  means  loob 

at  this  directly  as  an  agreement  independent  of  liiat 

analogy.^' 

It  was  argued  in  the  Court  below  that  the  Plaintiff 
had  elected  to  take  under  the  settlement ;  but  the  doc- 
trine of  election  is  clearly  inapplicable^  inasmuch  as  at 
the  time  of  the  settlement  there  was  nothing  to  elect  be- 
tween. The  Plaintiff  clearly  contracted  for  the  payment 
of  2000/.^  as  is  shown  by  the  trusts  of  the  settlement. 
But  assuming  that  the  Vice-Chancellor  was  right  in 
deciding  that  the  provision  in  this  settlement  was  an 
equitable  bar^  it  is  confidently  submitted  that  he  was 
also  right  in  holding  that  the  Plaintiff  has  a  lien  analo- 
gous to  that  of  an  unpaid  vendor  on  the  estate  fbr  so 
much  of  the  2000/.  as  has  not  been  received  by  her, 
Mackreth  v.  Symmons  (a). 

Mr.  Malins  and  Mr.  Bird,  in  support  of  the  Appeal, 

If  the  Plaintiff^s  construction  be  correct,  it  followB 
that  whatever  may  be  the  provision  for  a  wife  on  the 
occasion  of  her  marriage,  it  will  be  necessary  that  every 
purchaser  of  lands  must  look  into  the  circumstances  of 
the  vendor,  if  married ;  and  that  no  provision  short  of 
actual  satisfaction  will  suffice  to  protect  the  purchaser 
from  the  claims  of  the  wife  to  dower;  it  is,  however^ 
well  settled  that  an  adult  female  may  contralbt  herself 
out  of  all  rights  to  dower ;  Vizard  v.  Lonffdale,  cited  in 

Tinnejf 

(a)  16  Ves.  329. 


CASES  IN  CHANCEEY.  215 

Tinney  y.  Ihmey  {a),  Caruthersy.  Caruthers  (b),  Simpson 
V.  Gutteridge  {c),  and  it  h  unnecesaary  that  there 
should  be  any  other  consideration  than  that  of  marriage.  v. 

Even  in  Power  v.  SheU  (rf),  Sir  A.  Hart  did  not  decide     ^»^^^- 
that  there  could  be  no  bar  to  dower ;  but  only  on  the 
partdcolar  circumstances  of  the  case  that  there  was  no 
equitable  bar. 

[The  Lord  Chancellor. — Sir  A.  Hart  in  that  case  un- 
doubtedly appears  to  have  considered  that  a  woman 
could  not  give  up  her  dower  without  consideration,] 

In  the  present  case  there  is  an  equitable  bar,  not  only 
by  reason  of  contract,  but  also  because  there  has  been 
an  absolute  election,  as  evidenced  by  the  acceptance  of 
part  of  the  sum  covenanted  to  be  paid ;  the  Plaintiff^s 
ronedy  therefore  is  under  the  bond,  and,  under  such 
circumstances,  there  is  no  analogy  to  dower  at  law ;  for 
a  collateral  satisfaction  may  be  a  good  bar  to  dower  in 
equity,  though  not  pleadable  at  law,  Lawrence  v.  LaW' 
J'wice  (e) ;  but  even  if  in  the  present  case  dower  coidd  be 
said  to  attach  at  common  law,  still  ccrtaiidv  not  to  the 
extent  claimed,  and  at  most  onlv  to  the  amount  of  the 
deficiency  under  the  bond.  It  is  clear  also,  tliat  inas- 
much as  the  provision  in  the  settlement  constituting  the 
l>w  is  not  a  jointure  under  the  Statute  of  Uses  (27  Hen, 
^}  c.  10),  the  7th  section  of  that  statute,  by  which  a 
'wnedy  in  case  of  eviction  is  given,  cannot  be  brought 
m  aid  of  the  PlaintiflF^s  claim.  As  to  the  argument 
^t  this  claim  is  supported  and  falls  within  the  prin- 
ciple of  a  vendor's  lien  for  unpaid  purchase  money,  that 
doctrine  can  have  no  bearing  in  a  case  like  this,  where 

the 

W  3  Atk.  8 ;  S,  a,  Kelt/njc        (c)  1  Madd.  009. 
%17.  (d)  1  MoU,  296. 

W  4  Bro.  a  C,  500.  (e)  2  Vern,  365. 
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1852.        the  land  on  which  dower  is  claimed  did  not  belong  to 
Dyke        ^^^  husband  at  the  date  of  the  contract  of  marriage. 

V. 

Eevdall. 

Mr.  Greene,  in  reply. 

The  question  here  is  not  whether  an  adult  may  or  not 
contract  herself  out  of  her  dower,  but  whether  this 
Plaintiff  has  in  fact  so  contracted.  In  Simpson  v. 
Gutteridge  (a)  there  was  no  suggestion  that  the  wife 
had  been  evicted  from  her  dower;  and  there  was^  more- 
over, in  that  case  an  Act  of  Parliament  giving  the  par- 
chaser  a  statutory  title. 

The  Lord  Chancellor. 

In  the  case  of  Vizard  v.  Longdate,  cited  in  Tinney  v. 
Tinney  [b),  there  was  no  statement  that  the  provision 
was  intended  for  the  jointure  of  the  wife,  whereas  in 
the  present  case  there  is  an  express  recital  that  the 
sums  paid  and  to  be  secured  were  for  a  "competent 
jointure  and  provision  of  maintenance."  I  think  it 
very  clear,  therefore,  that  the  words  used  in  the  settle- 
ment before  me  are  in  themselves  sufficient  to  operate 
in  this  Court  in  bar  of  dower ;  but  whether  in  the  events 
which  have  happened  they  ought  to  be  so  construed  is 
a  different  question.  This  is  a  peculiar  contract,  and, 
before  giving  my  judgment  upon  it,  I  shall  again  \odL 
at  Sir  A.  Harfs  decision  in  Power  v.  Shell  (c).  I  con- 
fess, however,  that  I  do  not  understand  the  observa- 
tions attributed  to  him,  to  the  effect  that  an  adult 
female  cannot  in  equity  contract  herself  absolutely  out 
of  dower.  In  my  opinion  there  can  be  no  doubt  what- 
ever of  her  right  so  to  contract  previously  to  her  mar- 
riage, 

(a)  1  Madd.  609.        (h)  3  Ath.  8;  8,C.,  Zelynge  Bep.  17. 

(c)  1  Moll  296. 


BSKDALL. 
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if  and  to  bar  herself  of  all  dower  or  thirds  that  may 
a^^c^rae  to  her  from  her  husband's  estate ;  if  that  is  so, 
ii^^  question  is,  what  has  the  Plaintiff  here  contracted     _     r. 
fox*.    The  settlement  is  certainly  of  a  singular  shape; 
th.^  &thers  of  the  husband  and  of  the  wife  are  parties, 
the  husband  provides  no  money.     (His  Lordship 
read  the  recitals,  and  proceeded) :  I  apprehend  that 
tlx^  true  consideration  for  the  bar  of  the  Plaintiff's  dower 
w^s  the  actual  payment  of  3000/.  by  the  father  of  the 
hxisband,  whereby  he  may  be  considered  as  saying, — ^I  in- 
tend that  my  son's  estate  shall  not  be  encumbered  with 
do\rer;  I  will  make  such  a  provision  for  him  as  will 
enable  him  to  make  a  competent  provision  for  his  wife. — 
I  am  very  much  inclined  to  think  that  the  moment  the 
money  was  paid  by  the  husband's  father  the  condition 
for  the  release  of  dower  was  complied  with,  and  that  this 
lady  could  not  afterwards  claim  her  dower :  but  if  that 
were  not  so,  the  next  question  which  arises  is  as  to 
whether  it  was  intended  that  the  bond  should  be  accepted 
tt  a  satisfaction  of  dower.     If  no  reliance  was  intended 
to  be  placed  on  the  bond,  why  was  it  taken,  or  why 
^a«  not  the  husband  prevented  from  appropriating  the 
money  paid  by  his  father.     It  is  also  to  be  observed 
^hat  at  the  time  of  the  marriage  the  husband  had  no 
cst4ite  on  which  dower  could  have  attached,  and  at  that 
^ioie  the  wife  had  not  even  an  inchoate  title.     On  these 
SiX)unds,  therefore,  it  appears  to  me  that  she  has  chosen 
^er  remedy  and  accepted  a  security,  and  I  see  nothing 
m.  any  of  the  authorities  to  alter  the  view  of  the  case 
I^  now  entertain,  and  as'  at  present  advised  I  do  not  think 
^luit  the  Plaintiff  has  any  right,  on  the  failure  of  the 
Vx>iid,  to  go  against  the  estate  subsequently  purchased, 
^Tit  I  will  not  part  with  this  case  without  further  con- 
^deration. 


7^ 


July  27. 
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The  Lord  Chancbllor* 
In  this  case  I  concur  with  the  Yice-Chanoellor  L 

Kek^jul.  ^^^'^^^'^g  *^^*  *^c  settlement  must  be  taken  in  bar  c 
dower.  There  is,  however,  another  question  of  a  ver 
different  nature,  namely,  whether  the  Plaintiff  is  entitle^ 
to  any  lien  on  the  lands  which  were  bought  and  sold  l^ 
her  husband  during  the  coverture. 

To  determine  this  we  must  consider  the  difference  in 
point  of  law  between  a  legal  and  an  equitable  bar  of 
dower.  Vernon* s  case  (a)  explains  how  the  Statute  of 
Uses  applied  to  dower.  A  great  portion  of  the  lands  of 
this  country  being  vested  in  feoffees  to  uses,  were  exempt 
from  dower,  but  the  statute  having  converted  uses  into 
a  legal  estate,  the  consequence  was  that  the  lands  be- 
came subject  to  dower.  The  statute  however  provided 
against  the  wife  being  entitled  both  by  settlement  and 
under  uses,  and  having  gone  so  far  proceeded  to  enact, 
that  if  the  widow  should  be  evicted  from  her  l^al 
jointure  she  should  be  remitted  to  her  dower;  thus 
where  the  clause  of  eviction  applies,  it  operates  on  the 
legal  jointure  which  made  the  bar  under  the  statute. 
The  statute  creates  the  bar,  and  creates  also  an  excep- 
tion, and  the  clause  of  eviction  never  can  operate  except 
when  the  bar  is  created  by  the  statute.  Let  us  now 
see  how  this  applies  to  equity.  It  was  soon  settled  that 
what  was  not  a  legal  bar  might  be  made  an  equitable 
bar,  the  ground  of  this  equitable  bar  being  contract; 
this  did  not  proceed  on  any  analogy  to  the  legal  bar. 
As  to  the  authorities,  there  are  very  few.  The  rule  erf 
the  Court  is  I  think  correctly  stated  by  Lord  Ahanletfj  in 
Caruthers  v.  Caruthers  {b),  that  an  adidt  female  may 
take  anything  in  bar  of  dower,  that  she  may  take  a  pro- 
vision out  of  the  personal  estate,  or  '^  even  a  chance  in 

satisfEu^on 
(a)  4.  Rep.  1  A,  (h)  4.  Bro.  C.  C.  500. 
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sgfctinfitction  for  her  dower^  acting  with  her  eyes  open.^'       1852. 
'XThis  Court  disr^ards  the  nature  of  the  property  and 
'tbe  quantum^  and  therefore  an  equitable  bar  has  none 
ckf   those  qualities  which  attach  to  a  legal  bar;  it  is  on 
ooxxtract  only^  as  laid  down  by  Lord  Redesdale,  in  the 
CHse  of  Birmingham  v.  Kirwan(a),  where  his  Lordship 
obaerves :  "  The  principle  then  that  the  wife  cannot  have 
both  dower^  and  what  is  given  in  lieu  of  dower  being 
acknowledged  at  law  as  well  as  in  equity^  the  only  ques- 
tion in  such  cases  must  be^  whether  the  provision  alleged 
to  liare  been  given  in  satisfSsK^tion  of  dower  was  so  given 
or  not;  if  the  provision  results  from  contract^  the  ques- 
tion will  be  simply^  whether  that  was  part  of  the  con- 
tract/* 

In  Simpson  v.  Guiteridge  {b),  Sir  Thomas  Plumer 
tlmooght  that  the  doctrine  there  broached^  that  a  married 
uc^aji  could  not  make  a  valid  conveyance  Avithout  a  fine 
uxkless  there  was  an  outstanding  term^  could  not  be  sus- 
tained, and  that  the  practice  of  conveyancers  was  imi- 
ft>]rmly  against  requiring  an  inspection  of  the  title-deeds 
os£  an  estate  settled  in  lieu  of  dower.  If  the  present 
a  jointure  operating  as  a  bar  under  the  Statute  of 
I,  the  case  would  have  been  governed  by  the  7th 
9^C!tion  of  that  statute,  but  in  equity  the  bar  rests  solely 
on  contract,  and  my  opinion  is  that  in  this  Court,  if  a 
woman,  being  of  age,  accepts  a  particular  something  in 
^st^tiibction  of  dower,  she  must  take  it  with  all  its  faults, 
and  must  look  at  the  contract  alone,  and  cannot  in  case 
^f  eviction  come  against  any  one  in  possession  of  the 
^^nds,  on  which  otherwise  her  dower  might  have  at- 
^^ched;  this  has  nothing  to  do  with  the  performance  of 
^^^^'veiuuits  and  the  like. 

The 

(a)  2  8ek.^Ltf.4Aii  seep.  452.        (b)  1  Madd.  609. 
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.    The  question  then  is^  did  this  lady  or  not  accept 
the  settlement  in  bar  of  dower.     His  Lordship  here 
V.  recapitulated  the  facts  of  the  case,  and  added : — My 

conclusion  is,  that  the  Plaintiff  has  accepted  in  lieu  of 
dower  payment  of  money  at  least,  and  that  she  is 
also  concluded  by  the  acceptance  of  the  bond,  and, 
although  the  bond  was  not  satisfied,  that  she  has  no  right 
to  resort  to  the  lands  of  her  husband  bought  after,  and 
sold  during,  the  marriage.  The  Defendant,  the  purchaser, 
having  naturally  asked  for  the  production  of  the  settle- 
ment, on  its  being  produced  had,  I  think,  good  reason 
to  be  satisfied  that  the  Plaintiff  was  not  entitled  to 
dower  upon  the  land. 

The  decree  of  the  Vice-Chancellor  must  therefore  be 
varied,  and  the  bill  must  be  dismissed,  but  without  costs, 
as  the  Plaintiff  has  relied  on  the  authority  of  Power  t. 
Sheil{a). 


Nov,  20. 


YEATMAN  v.  MOUSLEY, 


Before  The    li/f^'  SCHOMBERG  moved  that  a  printed  bill  might 
LoBDs  Jus-  }yQ  received  and  filed  with  a  slight  correction  made 

TICBS.  ,  .     .  ... 

A  Drinted        in'ink,  the  christian  names  of  the  Plaintiff  having  been 
bill  ordered     printed  '^  Maria  Constantia"  instead  of  "  Ckmstantia 

and  jBled  al-    ^orid^  in  the  title  of  the  bill, 
thoueh  a 

transposition        The  application  had  been  made  to  Yice-Chancellor 
of  the  ^^'^8    Kindersley,  who  recommended  that  it  should  be  brought 

parties  had      before  the  Lords  Justices. 

oeen  correct- 

edinink. 

Their  Lordships  were  of  opinion  that  they  would  not  be 

departing  from  the  spirit  of  the  Act  of  Parliament  by  al- 
lowing the  bill  to  be  filed  as  altered,  but  did  not  wish  to 

be 

a)  1  Moll.  296. 
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be  understood  as  intending  to  sanction  the  filing  of  a  bill 
iiot  wholly  printed^  where  the  alteration  was  at  all  ex- 
teruive  or  important^  or  where  it  was  such  as  to  interfere 
>i?T.th  the  legibility  of  the  bill. 


1852. 
Ybatmak 

V. 
MOUSLST. 


ATKINSON  V.  PARKER. 

rV^HIS  was  the  suit  of  an  infant  legatee  for  the  adminis- 
tration of  the  real  and  personal  estate  of  a  testator. 
r>«ring  the  progress  of  the  suit  the  Plaintiff  married.   A 
s^i^ement  was  approved  of  by  the  Master^  and  executed 
11^  pursuance  of  an  order  of  the  Court.    By  it  property 
to  which  the  Plaintiff  was  entitled  under  the  will  was 
conveyed  and  assigned  to  trustees  upon  trusts  for  the 
l^enefit  of  herself  and  her  children. 

A  motion  had  been  made^  as  of  course,  imder  the 
satute  15  &  16  Vict.  c.  86,  s.  52  (a),  for  an  order  to  the 

effect 


(a)  Upon  any  suit  in  the  said 
^ort    becoming    abated    by 
«e»th^  marriage,  or  otherwise, 
^'  defective,  by  reason  of  some 
^^^'^'ige  or  transmission  of  in- 
^Pe«t  or  liabmty,  it  shall  not 
oe  necessary  to  exhibit  any  bill 
of  revivor  or  supplemental  bill 
JD  oixler  to  obtain  the   usual 
orde^  to  revive  such  suit,  or  the 
nsoal  or  necessary  decree  or 
order  to  carry  on  the  proceed- 
u^ ;    but    an  order   to  the 
effect  of  the  usual  order  to 
revive  or  of  the   usual  sup- 
plemental decree  may  be  ob- 
tsiDed  as  of  course  upon  an  alle- 
g^tiou  of  the  abatement  of  such 
0tiit,  or  of  the  same   having 
become  defective,  and  of  the 
clumgeor  transmission  of  inter- 


est or  liability;  and  an  order 
so  obtained,  when  served  upon 
the  party  or  parties  who  accord- 
ing to  the  present  practice  of 
the  said  Court  would  be  Defend- 
ant or  Defendants  to  the  bill  of 
revivor  |or  supplemental  bill^ 
shall  from  the  time  of  such 
service  bo  binding  on  such 
party  or  parties  in  the  same 
manner  in  every  respect  as 
if  such  order  had  been  regu- 
larly obtained  according  to  the 
existing  practice  of  the  said 
Court ;  and  such  party  or  par- 
ties shall  thenceforth  become  a 
party  or  parties  to  the  suit,  and 
shall  be  bound  to  enter  an  ap- 
pearance thereto  in  the  office 
of  the  clerks  of  records  and 
writs,  within  such  time  and  in 

like 


Nov.  20. 

Before  The 
LoBDs  Jus- 
tices. 

The  52nd 
section  of  the 
Chancery 
Practice 
Amendment 
Act,  15  &  16 
Vict.  c.  86, 
providing 
that  upon  a 
suitbecoming 
defective  by 
reason  of 
transmission 
of  interest, 
an  order  to 
the  effect  of 
the  usual 
supplemental 
decree  may 
be  obtained, 
as  of  course 
upon  an  alle- 
gation of  the 
transmission 
of  interest,  ap- 
plies to  cases 
where  the 
rights  of  the 
Pmintiff  arc 
affected  by  a 
settlement, 
executed  after 
the  institu- 
tion of  the 
suit. 
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1852 

Atkinson 

V. 

Parkeb. 


effect  of  tlie  usual  supplementary  order^  on  an  all^ation 
of  the  above  facts^  to  bring  the  trustees  of  the  marriage 
settlement  before  the  Court ;  but  the  Vice-Chaneellor 
Stuart  doubted  whether  the  section  applied  to  a  case 
where  the  rights  of  the  Plaintiff  were  affected  by  a 
settlement^  or  whether  the  settlement  did  not  still  re- 
quire  to  be  regularly  pleaded  and  proved.  His  Honor 
suggested  that  the  opinion  of  the  Lords  Justices  should 
be  asked  on  the  point. 


Mr.  Hardy  now  applied  accordingly. 


Their  Lordships  were  of  opinion  that  the  caae 
within  the  Act. 


like  manner  as  if  he  or  they 
Lad  been  duly  served  with  pro- 
cess to  appear  to  a  bill  of  re- 
vivor or  supplemental  bill  filed 
against  him;  provided  that  it 
shall  be  open  to  the  party  or 
parties  so  served,  within  such 
time  after  service  as  shall  be  in 
that  behalf  prescribed  by  any 
general  order  of  the  Lord  Chan- 
cellor, to  apply  to  the  Court  by 
motion  or  petition  to  discharge 
inch  order'  on  any  ground 
which  would  have  been  open  to 
him  on  a  bill  of  revivor  or  sup- 
plemental bill,  stating  the  pre- 
vious proceedings  in  the  suit 


and  the  alleged  change  or  trans- 
mission of  interest  or  liabilitj, 
and  praying  the  usual  relief 
consequent  thereon :  Provided 
also,  that  if  any  party  so  served 
shall  be  under  any  disability 
other  than  coverture,  such  or* 
der  shall  be  of  no  force  or  ef- 
fect as  against  such  party  until 
a  guardian  or  guardians  ad 
litem  shall  have  been  duly  ap- 
pointed for  such  party,  and 
such  time  shall  have  elapsed 
thereafter  as  shall  be  prescrib- 
ed by  any  general  order  of  the 
Lord  Chancellor  in  that  be- 
half. 
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1851. 


Es  parte  MARTHA  CHEETHAM.  ^ov.  12. 

In  the  Matter  of  CHEETHAM. 

npHlS  waa  a  petition  for  payment  out  of  Court  of  a    Before  Tke 

sum;  standing  in  the  name  of  the  Accountant  in        ticbb. 
Bankruptcy,  to  a  separate  account,  the  Petitioner  having, 
on  attaining  majority,  become  absolutely  entitled  to  the  ^tich,  under 

fiind.  the  Bankrupt 

Law  ConBoIi- 
dation  Act, 

Mr.  Elmsley  supported  the  petition.  rionw  SS"*" 

juriBdiction 
to  make  an 
The  Lord  Justice  Knioht  Bruce.  order,  the 

-_  ,    .  .  Court  de- 

Have  we  jurisdiction  to  make  the  order  in  the  first  clined  inter- 

iMtance  ?    Our  impression  is,  that  however  this  may  be,  ^f§j^^ 

^c  ought  not  to  interfere,  the  Commissioner  having  now 

powear  to  make  the  order. 

Mr.  Elmsley  said,  that  the  Commissioner  doubted  whe- 
ther he  had  jurisdiction,  an  order  for  the  transfer  out  of 
Court  of  other  parts  of  the  fund  having  been  made  by 
the  late  Court  of  Review. 

The  Lord  Justice  Knioht  Bruce. 

Mr.  Vizard  will  write  to  the  Commissioner  upon  the 
subject,  and  if  he  still  shall  feel  any  diflSculty  we  will 
make  the  order,  and,  if  necessary,  on  an  application  in 
the  nature  of  an  appeal  {a) . 


(a)  The   same    course   was  infr  the  Court  of  Eeview,  the 

taken  after  the  passing  of  the  Lord  Chancellor  having,  after 

1  &  2  Will.  ly.  e.  56,  creat-  that  Act  passed,  in  general  de- 

VoIm  II.  Q                                    D.  M.  o. 
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Ex  parte 
Cheetham. 


olincd  to  exercise  original  ju- 
risdiction, althoogh  it  was  not 
taken  from  him  by  the  Act: 
see  Ex  parte  Lowe,  1  D.Sf  C. 
79  ;  Ex  parte  Benson,  1  D,  if 
a  324;  Ex  parte  Brittain,  3 
M.SfA.  325;  Ex  parte  Keys,  1 
M.  Sr  A,  226:  Ex  parte  Van 
Sandau,  De  Qex,  55  and  303. 
It  may  bo  remarked  that 
Schedule  A.  to  the  Bankrupt 
Law  Ck>nsolidation  Act,  1849, 
limits  the  repealing  words  to 
the  terms  of  the  3rd  section  of 
the  10  &  11  Txct.  0. 102.  The 
2Dd  section  of  the  last-men- 
tioned Act,  therefore,  seems  to 
be  unrepcalod ;  and  as  this  was 
the  section  by  which  the  ju- 
risdiction of  the  Court  of  He- 
view  was  given  to  the  Vice- 
ChanccUor,  it  would  seem  to 
follow  that  the  Vice-Chancellor 
retained,  and  that  the  Court 
of  Appeal  now  has  original  ju- 
risdiction. The  same  view 
seems  to  have  been  taken  by 
the  framer  of  the  Act  14  &  15 
Vict.  c.  83,  the  7th  section  of 
which  Act  transfers  to  the 
Court  of  Appeal  in  Chancery 
all  the  powers,  authorities,  and 
jurisdiction,  original  and  ap- 
pellate, given  and  granted  to 
the  Vice-Chancellors  or  any  of 


them  under  the  Bankrupt  Law 
Consolidation  Act,  1849,  or 
otherwise  had  possessed  or 
exercised  by  the  said  Vioe- 
Chancellors  or  any  of  them 
in  matters  of  bankruptcy. 
This  is  a  point  which  may 
be  of  practical  importance, 
for  the  jurisdiction  of  the 
Court  of  Iteview  was  created 
by  the  1  &  2  Will  LV.  c.  66, 
by  reference  to  the  old  and 
weU-known  jurisdiction  of  the 
Lord  Chancellor,  and  there 
may  be  cases  in  which  it  may 
bo  convenient,  or  even  neoea- 
sary,  to  resort  to  this  jurisdic- 
tion in  the  first  instance*  it 
being  by  no  means  dear  that 
the  jurisdiction  given  by  the 
new  Act  to  the  Court  of  Bank- 
ruptcy is  equally  extensive. 
The  principal  case  was  not  re- 
ported in  its  order,  not  haYing 
been  considered  at  the  time 
as  deciding  anything.  It  is 
now  published,  as  it  seems  to 
have  been  understood  as  lay- 
ing down  generally,  that  the 
Court  of  Appeal  has  no  origin- 
al jurisdiction  in  Bankruptcy, 
a  much  more  extensive  propo- 
sition than  was  (as  the  re- 
porter believes)  intended  to  be 
settled  by  the  case. 
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Ew  parte  HENRY  MARTYN.  ^^Sf  7- 

In  the  Matter  of  EDWARD  MARTYN  and 
HENRY  MARTYN. 

^J^HIS  was  an  appeal  from  the  refusal  by  the  Commis-  ^^^^^^ 

sioner  of  the  Appellants'  certificate  of  conformity.  ticbs. 

'C'-lme  bankrupts  had  carried  on  business  as  woollendrapers  Where  a  case 

^18  ostabliBned 


partnership  in  Aldgate  High-street,  from  the  year  of  a  trader 

1 889.    On  the  13th  of  September  1851,  they  were  J^^jf^   ^^ 

fiomand  bankrupts.  on  credit, 

with  the  in- 
tent of  rais- 
On  the  2nd  oi  March  1852,  their  application  for  their  ing  money 

certificates  came  on  to  be  heard,  and  the  Commissioner  zl  P^^tP"^ 

'  ^  them,  the 

refused  to  ffrant  to  either  bankrupt  a  certificate  or  Conrtwill 
protection,  on  the  grounds  that  their  books  had  not  been  ^nd^ct  with 
properly  kept ;  that  they  had  contracted  debts  fraudu-  the  utmost 

1  seven  tv  *  &nd 

«tt%,  by  purchasing  goods  on  credit  for  the  purpose  of  the  circmn- 

naaing  money  by  pledging  them;  and  that  they  had  atanceof 

goods  which 

continued  trading  after  they  were  hopelessly  insolvent,      had  been  pur- 
chased on 

The  bankrupt,  Henry  Martyn,  appealed  from  this  de-  ^^  pled^? 

dsiou.  the  next  day 

by  the  bank- 
rupts is  one 
Mr.  Swanston  and  Mr.  Roxburgh  were  for  the  Ap-  open  to  bus- 

P^'^t-  '"mere. 

however,  that 

Mr.  Rolt  and  Mr.  Bagley,  for  the  assignees.  circumstance 

wasexplamed 
by  uncontra- 

The  Lord  Justice  Knight  Bruce.  .  dieted  evi- 

dence, show- 

The  question  is,  whether  there  has  been  established  "*K  that  the 
^  .         goods  had 

against  been  pur- 
chased in  the  ordinary  course  of  business,  and  had  been  pledged  by  reason  of 
s  sudden  pressure  requiring  money  to  be  raised  forthwith,  the  Court  allowed 
the  bankrupts*  certificates. 

Q  2 
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1852.        against  the  Petitioner  fraudulent  conduct,  or  any  course 

JEx  parte     ^^  ^^  beyond  imprudence  or  unskilMness. 
Mabtyn.  , 

Where  a  case  of  fraudulent  conduct  is  brought  home 
to  a  man,  and  especially  to  a  man  in  trade,  the  general 
interests  of  justice  and  of  mankind  (which  are  the  same 
thing)  require  that  it  should  be  dealt  with  severely. 

The  alleged  instances  of  such  conduct  urged  on  behalf 
of  the  assignees  are  these: — First,  entries  withheld 
from  the  books  of  the  firm,  not  only  with  irregularity, 
but  with  bad  intent.  As  to  this  part  of  the  ^case,  the 
defence  relied  upon  is,  that  the  Petitioner  did  not  keep 
the  books,  but  that  they  were  kept  by  his  elder  brother, 
who  was  eight  years  older  than  himself,  and  was  a 
partner  in  the  business,  and  that  the  Petitioner  was 
only  twenty  years  of  age  when  he  commenced  business. 
I  do  not  find  anything  in  the  books,  or  in  the  evidence 
connected  with  the  books,  to  satisfy  me  that  Ihere  has 
been  any  fraudulent  omission.  It  is  true  that  the 
entries  which  relate  to  the  exorbitant  and  oppressive 
interest  paid  by  the  partners  for  such  loans  of  money 
as  they  required  are  made  in  a  general  way,  without 
dates  or  particulars.  It  would  have  been  better  had  it 
been  otherwise ;  but  upon  the  evidence  I  cannot  ascribe 
this  to  fraud  or  bad  intention. 

Next,  it  is  said  that  the  bankrupts  omitted  to  enter 
the  sums  which  they  owed  for  the  goods  supplied  to 
them  when  they  began  business,  as  capital.  This  omis- 
sion also,  I  think,  cannot  be  attributed  to  wrong  in- 
tention. 

The  third  alleged  ground  is  a  very  serious  one ;  and, 
had  the  case  as  alleged  been  established  against  the 
Petitioner,  no  amount  of  severity  which  the  Court  could 

inflict 
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iszBj^ct  would  pearliapB  liave  been  too  great  a  punisli-        1852. 
^nt  for  it,  namely,  the  offence  of  baying  goods  on      ^^T^J^ 
with  the  view  and  intention  not  of  employing     Mabttk. 
in  trade,  but  of  pledging  them.    The  time  of  the 
^ge  in  this  case  was  so  near  the  time  of  pmtshase  as 
reasonably  and  strongly  to  create  suspicion.     But 
ere  is,  on  this  point,  evidence  before  us  which  was  not 
Tore  the  learned  Commissioner.    Upon  the  affidavit  of 
ahopman,  whom  the  assignees  have  not  desired  to 
orally,  it  is  impossible  not  to  believe  that  the 
were  bought  not  for  the  purpose  of  being  pledged. 
It  in  the  ordinary  course  of  trade.     The  selection  of 
so  recently  bought  as  those  to  be  pledged  is 
)lained  by  the  foreman  as  arising  from  the  conveni- 
of  their  being  ready  packed  and  labelled.     It  ap- 
that  in  one  instance  the  tradesman  who  supplied 
goods  wished  the  bankrupts  to  take  more,  and  that 
Ley  refused,  because  they  were  not  wanted  for  the  pur- 
of  business.    The  case,  as  it  now  appears  on  the 
^^vidence,  is  that  there  was  a  sudden  pressure,  rendering 
i"t;   necessary,  in  the  view  of  the  bankrupts,  to  resort  to 
I>l«dging  goods  to  a  person  who  had  supplied  them  with 
oney  before  the  goods  were  sold. 

There  remains  only  this  point,  that  the  bankrupts 
ye  been  in  difficulties  for  a  considerable  time,  which 
e  younger  brother  ought  to  have  known ;  but  he  states 
>t  he  did  not  keep  the  books,  and  was  unaware  of 
e  state  of  the  case,  and  I  see  no  reason  to  disbelieve 


Considering  the  age  of  the  Petitioner,  which  was 
enty  years  only  when  he  began  business,  and  that  he 
*^^  been  without  protection  since  last  February ,  I  think 
^liat  substantial  justice  will  be  done  by  granting  a  cer- 
tificate 
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1852. 

Ex  paTte 
Mabttn. 


tificate  of  the  second  class,  to  be  dated  eight  months  fironu 
the  date  of  the  adjudication. 

The  Lord  Justice  Lord  Cranwobth. 

I  think  it  unnecessary  for  me  to  say  anything  ex- 
cept this,  that  it  must  not  be  thought  that  we  diaaeni 
from  the  general  opinion  of  the  learned  Commissioner/ 
that  the  conduct  of  bankrupts  ought  to  be  yisited  witk 
the  utmost  severity  when  they  have  been  trading  with 
fraudulent  intention,  as  in  purchasing  goods  on  cre-< 
dit  for  the  purpose  of  pledging  them.  I  do  not  thinU 
this  a  case  where  there  has  been  a  fraudulent  intention 
and  I  entirely  concur  in  the  judgment  which  has  bees 
given. 


^""y  ^-  Ex  parte  KENNEDY  and  Others. 

In  the  Matter  of  JOHN  ENTWISLE,  a  Bankrupt  - 

Before  The  fllHIS  was  the  appeal  of  joint  creditors  of  a  firm,  is 
TicBs.  which  the  bankrupt  had  been  a  partner,  against  th» 

Where  there    decision  of  Mr.  Commissioner  Skirrow,  refusing  to  per-" 

mit  the  Appellants  to  receive  dividends  out  of  the  separata 
estate,  before  the  separate  creditors  had  been  paid  in  fulL 


was  jomt 
estate  to  the 
amount  of 
13/.,  held, 
that  the  joint 
creditors 
could  not  re* 
ceive  divi- 
dends from 
the  separate 
estate  until 
all  the  sepa- 
rate creditors 


The  bankrupt  had  been  in  partnership  up  to  the  30th 
of  September  1851,  with  one  Isaac  Orrell,  but  the 
partnership  was  dissolved  as  from  that  day  by  notice  of 
dissolution,  dated  the  1st  of  October  1851,  and  gazetted 
on  the  7th  of  October,  A  bond  was  then  given  by  the 
were  paid  in  bankrupt,  dated  the  1st  of  October,  to  Isaac  Orrell,  con- 
it  id  not  ^  ditioned  for  payment  of  607/.  on  demand.  On  the  dis- 
appear that  solution  of  the  partnership  there  was  no  written  contracts 
after  payment  , 

of  costs  any  but^ 

part  of  the  13/.  would  remain  for  distribution. 
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hixt,  aooording  to  the  arrangement  then  made^  the  sole       1852. 
possearion  of  all  the  partnership  property  was  delivered     ^tpT'^^ 
^o  the  bankrupt,  who  had  the  sole  ownership  of  it  after-     ZsKirspT. 
^wajdsj  and  continned  the  business  on  his  own  account^ 
3xxd  in  his  own  name^  on  the  terms  of  paying  all  the  part- 
ixexahip  debts. 

The  bankrupt  continued  the  separate  trading  until  the 


13th  61  November  1851,  when  the  petition  on  which  the 
adjudication  was  made  was  filed  against  him  by  one  of 
liis  separate  creditors,  upon  a  declaration  of  insolvency. 
Afterwards  Orrell  became  bankrupt. 

Evidence  was  adduced  by  which  the  Commissioner 

held  it  to  be  proved  that  there  was  joint  estate  in  hand 

fbr   distribution   amongst  the  joint    creditors,  to  the 

^nxount  of  13/.  4^.  ^d,,  consisting  of  book  debts  which 

ha4i  been  collected  by  the  official  assignee,  and  he  there- 

^'^i^  held,  that  the  joint  creditors  were  not  entitled  to  be 

admitted  to  receive  dividends  upon  the  separate  estate  of 

-^^^unsk,  until  his  separate  creditors  had  been  paid. 

^Mr.  SuHmaion  and  Mr.  Dickinson^  for  the  Appellants. 

In  order  to  exclude  the  rights  of  joint  creditors  to  re- 
^^^ve  dividends  from  the  separate  estate,  there  must  be  a 
Joint  estate  to  some  extent  available  for  the  purposes  of  a 
^lividend.  In  this  case  the  joint  estate  would  be  exhausted 
^y  coats,  the  portion  of  which  payable  out  of  the  joint 
^^tate  would  no  doubt  exceed  13/.    In  Ex  parte  Hill  (a), 
l«ord  Eldon  said :  '^  Joint  effects  mean  such  as  are  under 
^he  administration  of  assignees  to  distribute,  not  as  in 
"tliia  case,  where  the  only  joint  effects  were  those  pledged 
to  the  petitioners  to  more  than  the  amount.^'   And  in  Ex 
parte  Peake  (i).  Lord  Eldon  said,  that  if  the  joint  pro- 
perty 

W  2  J9.  4"  P.,  N.  E.,  191,      /cy,  2  M.  D,  Sf  D.  364. 
*»*'«;  «cc  also  Ex  parte  Bir-  (h)  2  RosCy  51. 
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1852. 

Ex  parte 
Kbhkedt. 


peiiy  were  such  that  any  attempt  to  realiie  it  would  be 
desperate,  that  would  not  exdude  the  joint  oedhon 
from  receiying  diyidends  out  of  the  separate  estate. 


Mr.  Bacon  and  Mr.  Smythe  were  for  the  separate  cre- 
ditors. 


Mr.  Asphmd,  for  the  assignees. 

The  Lord  Justice  Knight  Bruce  referred  to  an  un- 
reported case  of  Ex  parte  Clay,  decided  by  Lord  EkUm, 
in  1808,  and  mentioned  in  Christian's  Bankrupt  Law  (a). 


(a)  Vol.  n.  p.  320.  The  fol- 
lowing is  the  entry  of  the  ease 
in  the  Secretary's  book.: — 

2nd  May  1808. 
In    the    Matter    of    JOKN 

BBIDGE   and    S.  and  G. 

EEALE,  Bankrupts. 
Whereas  I%om<M  Clay  of  Id- 
verpool,  in  the  oonnty  of  Lan- 
caster,  ironmonger,  for  and  on 
behalf  of  himself  and  all  other 
the  joint  creditors  of  the  said 
bankrupts,  did,  on  the  12th  of 
Eebruary  last,  prefer  his  peti- 
tion to  me,  showing  that  in 
Trinity  term  last,  the  Peti- 
tioner, presented  to  me  his  pe- 
tition in  the  said  bankruptcy, 
stating  that  a  commission  of 
bankrupt  under  the  Great  Seal 
of  O-reat  Britain,  bearing  date 
at  Westminster  on  the  6th  of 
August  in  the  year  of  our  Lord 
1806,  had  been  awarded  and 
issued  against  the  bankrupts, 
by  name  and  description  of 
John  Bridge  and  Henry  Kealc 
late  of  Liverpool,  in  the  county 


of  LancMter,  merchants  and 
co-partners,  under  which  they 
had  been  duly  declared  bank- 
rupts, and  Joseph  Ward  and 
William  Critchlow  of  XtMT- 
pool,  merchants,  had  been  duly 
appointed  assignees  of  their 
estate  and  effects,  and  an  as- 
signment of  the  same  had  been 
executed  to  them  by  the  major 
part  of  the  Commisdoners  in 
the  said  commission  named  and 
authorized ;  and  by  Tirtne 
thereof  the  said  assignees  had 
possessed  themselyes  of*  the 
respective  separate  estate  and 
effects  of  the  said  bankmpts» 
•  but  that  the  assignees  had  not 
possessed  themselres  of  any 
joint  property,  estate,  or  ef- 
fects of  the  said  bankmpts, 
there  being  no  such  joint  pro- 
perty, estate,  or  effects  in  exist- 
ence, the  co-partnership  be- 
tween them  having  long  sinoe 
ceased,  and  the  co-partnership 
effects  having  been  long  ago  . 
exhausted  or  divided  between 

and 
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^^  I^ndflhip  requested  the  Begistrar  to  look  at  the  entry 
of  tlus  case  in  the  Secretary's  book^  and  unless  the  Peti- 
tioner's 

each  of  the  said  bankrapts 
eqnally  with  the  separate  cre- 
ditors of  each  of  the  said  bank- 
rupts respectively  who  had  or 
should  prove  their  debts  un- 
der the  said  commission,  until 
satisfaction  of  their  aforesaid 
debts,  and  that  the  costs  of 
that  application  might  be  paid 
out^of  the  said  separate  estates, 
or  that  I  would  make  such 
other  order  therein  as  to  me 
should  seem  proper.  And  the 
Petitioner  further  showed  that 
an  affidavit  of  the  facts  stated 
in  the  said  petition  was  duly 
made  by  the  said  Petitioner 
and  filed  in  support  of  the  same, 
and  that  the  said  John  Bridge^ 
one  of  the  said  bankrupts,  duly 
made  and  filed  an  affidavit  in 
opposition  thereto,  and  therein 
stated  that  in  the  year  1800  he 
the  deponent  John  Bridge,  to- 
gether with  the  said  Henry 
Keale,  and  with  Francis  StoW' 
ell,  then  deceased,  purchased  a 
brig  called  the  Will,  and  that 
there  were  then  partnership 
books  provided  for  the  said  de- 
ponent and  the  said  Henry 
Keale,  in  which  the  transac- 
tions of  Bridge,  Keale,  and 
Stowell  were  entered ;  and  that 
in  the  month  of  August  1801, 
the  said  deponent,  together 
with  the  said  Henry  Keale, 
and  James  Mozley  and  Bohert 
Harrison  purchased  a  ship 
called  the  Lady  Frances,  and 
it  was  agreed  between  them 

tliat 


1852. 

Mx  parte 
ILSKIVBPT. ' 


■"^  x^dceiTed  by  them  indivi- 
^^»tty.    That   the   Petitioner 
^^  at  a  meeting  of  the  said 
^^^^^Jamissioners,  proved  a  debt 
^^<ier  the    said    commission, 
^'^Hng  to  him  from  the  said 
^•^^krapts  in  co-partnership,  on 
^^ir  aforesaid  co-partnership 
•^^•^^mnt,  and  several  other  per- 
'^lu  had  also  proved  joint  debts 
'^^der  the  same  circumstances. 
-^^^t  several  persons  had  also 
P»ored,  under  the  said  commis- 
*^Oii,  separatedebts,  owing  from 
^'•c'h  of  the  said  bankrupts  indi- 
v^idiially  to  them  on  their  sepa- 
•^  acooont.    That  unless  the 
er  and  the  said  several 
loint  creditors  were  permitted 
to   receive  dividends   equally 
^ith  the  said  separate  creditors 
&0(m  the  separate  estate  and 
effects  of  each  of  the  said  bank- 
rupts, they  would  be  wholly 
remediless  under  the  said  com- 
Hussion,   inasmuch    as    there 
vere  not  any  joint  effects  of  the 
aiid  bankrupts,  and  as  the  se< 
ptnte  effects  of  the  said  bank- 
nptB  would  not  suffice  to  dis- 
ehaige  his  separate  and  indi- 
vidiuddebts.  AndthePetitioner 
therefore  prayed  that  the  said 
CommissionerB   might  be  di- 
rected to  order  dividends  to  be 
paid  to  him  and  to  the  said 
other  joint  creditors  of  the  said 
bankrupts  who  had  or  should 
prove  their  debts  under  the 
said  commission,  from  the  se- 
parate   estate   and  effects  of 
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1 852.        tioner's  oonnsel  should  think  it  worth  while^  after  referring 
^^J^^^J^     to  the  entry,  to  have  the  principal  case  mentioned  again^ 

KSITNBDT.  it 


that   he,  the  said   deponent, 
flhoold  hold  five-sixteenths,  the 
said    Henry   Xeale   foiir*six- 
teenths,  the  said  James  Mozley 
four-sixteenths,  and  the  said 
Sohert     Harrison    three-six- 
teenths; and  the  said  parties 
paid  for  the  said  ship  in  the 
aforesaid  proportions,  each  sup- 
plying his  own  share  of  the 
advance,  and  also  funds  for  the 
money  bills,  for  the  outfit  in 
the  like  proportions ;  but  when 
the  credit  bills  for  the  outfit 
became  payable,  the  said  de- 
ponent paid  a  larger  share  of 
them  than  was  his  just  propor- 
tion, and  there  then  remain- 
ed due  as  a  proportion  which 
ought  to  be  paid  by  the  said 
James    Moxely    to     Messrs. 
John  Plait  if  Co,,  a  sum  of 
about  731.  for  goods  sold  and 
delivered,  and  to  the  said  de- 
ponent for  over  advances  the 
sum  of  180^  and  upwards,  and 
to  the  said  deponent  from  the 
said  Robert  Harrison  the  sum 
of  9/.  and  upwards  for  over  ad- 
vance; and  that  the  saidi^rancti 
Stowell,  after  performing  two 
voyages  in  the  brig  Will,  sold 
his  share  of  the  said  vessel  to 
the  said  deponent,  which  made 
the  interest  of  him  the  said 
deponent  and  the  said  Henry 
Keale,  in  the  said  brig  equal, 
and  there  were  then  debts  re- 
maining due  from  the  said  last- 
mentioned  ownery  of  Bridge  Sf 
Keale,  amounting  to  the  sum 


of  700/.  and  upwards,  and  there 
were  no  joint  debts  or  other 
effects  of  the  said  partnerahip 
of  Bridge  Sf  Keale  except  an 
old  stool  and  map  of  small 
value,  and  except  a  debt  of 
250/.  lis.  Sd.  due  from  Jos^h 
Haile,  who  was  captain  of  the 
said  last-mentioned  brig,  and 
had  sailed  as  the  said  deponent 
had  heard  and  believed,  as  mas- 
ter of  a  vessel  firom  Amerieai 
and  the  said  deponent  had 
heard  that  he  oooaaionallf 
Buled  to  London.  Andtheaawl 
deponent  further  stated  thai 
the  said  debt  had  been  owmg 
for  three  years  and  upwards ; 
and  that  the  said  deponent 
about  the  month  of  Marek 
1804,  caused  a  writ  to  be  is- 
sued out  against  the  said 
Joseph  Haile,  but  he  got  to 
sea  before  it  could  be  executed, 
and  the  said  deponent  had 
not  since  seen  him  or  had  any 
certain  informadon  respecting 
him,  on  which  he  oould  depend. 
And  the  Petitioners  further 
showed,  that  on  the  said  peti- 
tion coming  on  for  determina- 
tion, tho  Lord  High  Chan- 
cellor, upon  hearing  the  said 
petition  read,  and  what  was 
alleged  by  the  counsel  for  the 
Petitioner,  and  also  for  tiie 
separate  estate,  and  also  for 
the  assignees,  ordered  that  the 
said  petition  should  be,  and  the 
same  was  thereby  dismissed. 
And    the    Petitioner   further 

showed, 
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it  was  ordered,  tliat  the  petition  should  be  dismissed, 
and  that  the  Petitioners  should  pay  the  costs  of  the 
opposing  creditors,  Messrs.  Walker ;  and  the  assignees' 
oosto  should  oome  out  of  the  estate. 

Thecaae  was  not  mentioned  again. 


1852. 

Ex  parte 
Kehhbdt. 


showed,  that  the  sum  of  180Z. 
tnd  opwardsy  claimed  in  the 
ttidiffidsTit  of  the  said  bank- 
npt,to  be  doe  to  his  estate  for 
o^adfaiices  on  the  ship  Ladg 
Fntneet    therein    mentioned^ 
ttd  of  92.  and  upwards,  therein 
iIbo  ftated  to  be  due   from 
Stiert  Harrison  to  his  estate, 
in,  M  the  Petitioner  is  advised* 
tlie  leparate  property  of  the 
eitite  of  the  said   bankrupt 
M»  Bridge,  and  not  the  joint 
property  dT  him  and  any  other 
penons  or  person.    That  the 
dd  rtool  and  map  mentioned 
in  the  said  affidavit  as  the  pro- 
perty of  the  said  bankrupts 
Bridge  and  Keale  have  been, 
noce  the  said  petition  was  so 
dismiBsed,  sold  fairly  and  bond 
fide,   by   public    auction    at 
Ltverpool  aforesaid,  and  pro- 
duced the  gross  sum  of  3#.  6(£. 
on]y;  and  that  the   debt   of 
250/.   Ws,  8J.   therein   men- 
tioned to  be  due  from  Joseph 
HaUe,  was  after  the  said  peti- 
tion had  been   so  dismissed, 
fairly  and  bond  fide  sold  by 
pabHc   auction   at    Liverpool 
aforesaid,  after  the  same  had 
been  duly  advertised  for  such 
sale  in  the  Ixmdon  Gazette  and 
Zdverpool  public  newspapers  in 
the  usual  manner,  and  that  the 
produced  the  gross  sum  of 


92.  snd  no  more ;  and  that  the 
expenses  attending  the  afore- 
said sales,  and  of  a  reasonable 
proportion  of  the  charges 
of  the  said  commission  of 
bankruptcy,  as  affecting  the 
said  joint  property,  will  exceed 
the  proceeds  of  such  sales ;  and 
the  Petitioner  is  advised  that 
said  last  mentioned  debt  of 
250/.  lis,  Sd.  is,  as  appears 
from  the  said  affidavit,  a  debt 
due  to  the  said  bankrupts 
Bridge  and  Keale,  in  their  capa- 
city of,  andas  survivingpartners 
of  Francis  Stowell  deceased, 
therein  named ;  and  that  there 
are  debts  owing  from  them  as 
such  surviving  partners,  to  a 
considerable  amount ;  and  that 
there  are  also  debts  owing  from 
the  said  bankrupts  Bridge  and 
Keale,  jointly,  in  their  own 
right,  and  contracted  since  the 
saidi^ra»cM  Stowellcesaedi  to  be 
in  co-partnership  with  them,  to 
the  amount  of  700/.  and  up- 
wards ;  and  that  there  are  no 
effects  whatever  of  the  saidbank- 
rupts  Bridge  and  Keale,  save 
and  except  the  proceeds  of  the 
said  stool  and  map ;  and  there- 
fore praying  that  the  said  Com- 
missioners might  be  directed 
to  order  dividends  to  be  paid 
to  him  and  to  the  said  other 
joint  creditors  of  the  said  bank- 
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1852. 

Ex  parte 

ESNUSPT. 


rapts  Bridge  Sf  Kedle,  wHo 
have  already  prored,  or  who 
should  prove  their  respectiye 
debts  under  the  said  com- 
mission from  the  separate 
estate  and  effects  of  each  of 
the  said  bankrupts,  equally 
with  the  separate  creditors  of 
each  of  the  said  bankrupts 
respectively  who  had  proved  or 
should  prove  their  debts  under 
the  said  commission,  imtil  sa- 
tisfaction of  their  aforesaid 
debts ;  and  that  the  costs  of  this 
application  might  be  paid  out 
of  the  said  separate  estates,  or 
that  I  would  make  such  oilier 
order  therein  as  to  me  should 
seem  proper : — Now,uponhoar- 
ing  the  petition  read,  and  what 
was  alleged  by  the  counsel  for 
the  Petitioner,  and  also  for  the 


assignees,  and 
separate  creditors,  I  d 
that  the  Petitioner  is 
titled  to  prove  as  agi 
separate  estates,  and  i 
fore  dismiss  the  said 
And  I  do  order  that  t 
occasioned  by  this  ap 
to  the  said  assignees 
out  of  the  separate  c 
the  said  bankrupts,  an 
separate  creditors  of 
bankrupts  who  appear 
•ition  to  this  and  th< 
petition,  be  paid  their 
such  sereral  applieat 
of  the  said  separate 
such  respective  ooati 
settled  by  the  said  ' 
sioners  if  the  parti* 
about  the  same. 


June  4,  5,  7, 
8,  9,  10. 


Ex  parte  FRANCIS  RUFFORD; 

In  the  Matter  of  PHILIP  RUFFORD,  FR. 
RUFFORD,  and  CHARLES  JOHN  WRAG 

AND 

Ex  parte  CHARLES  JOHN  WRAGGE,  in 

same  Matter. 


Before  The 
LoBDS  Jus- 


tices. 


npHESE  were  the  appeals  of  two  of  the  bankra][ 

the  refusal  of  their  certificates  of  conformitj 

Where  bank- 
ers continued 

to  trade  for  two  years  afler  they  were  hopelessly  insolvent.  Held,  tl 
certificates  had  been  properly  refused ;  but  by  the  consent  of  the  i 
and  of  the  creditors  opposmg  the  certificate,  protection  was  granted  to 

If  bankers  continue  to  receive  deposits,  Knowing  that  it  the  buain 
wound  up  they  could  not  pay  5«.  in  the  pound,  that  is  a  trading  which  i 
unjustifiable. 

Semhle,  that  the  efiects  of  the  misconduct  of  a  banker  are  such  as  1 
guish  his  case  from  that  of  other  traders  upon  his  application  for  a  ceri 
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Sir  W.  P.  Wood,  Mr.  Atherton,  and  Mr.  Renshaw  were       1852. 
«>«•  the  Appellimts.  ^^^ 

EUFFOBD. 

lib.  Swanston  and  Mr.  Huddlestone  were  for  the 


JCr.  Bacofif  for  opposing  creditors. 

The  following  cases  were  referred  to.    Ex  parte  JVake^ 
field  (a).  Ex  parte  Domford  [b).  Ex  parte  Holthouse  (c), 
Ejs  parte  Martyn  {d),  Exparte  Jardine  {e),  and  Ex  parte 
8twrt{f). 

7^  Lord  Justic£  Lobd  Cranworth. 

This  is  a  very  distressing  case,  and  if  farther  con- 
sideration could  in  the  contemplation  of  either  my  learned 
brother  or  myself  have  been  of  any  use,  or  could  have 
led  us  to  come  to  a  more  satisfactory  conclusion,  wc 
^ould  have  taken  time  to  look  into  the  examinations, 
^bich  have  been  so  very  frequently  called  to  our  atten- 
S-on ;  but  the  truth  is,  that  the  question  which  we  have  to 
^^  Pennine,  is  not  one  that  depends  on  nice  considerations 
^^    purticular  passages  in  letters.     It  was  very  proper  that 
tb^cDee  details  should  be  stated,  but  in  our  view  the  mat- 
^^^  is  to  be  decided  on  general  principles. 

*The  question  is,  whether  these  gentlemen,  or  either  of 

tlxdiii  should  have  their  certificates  under  the  198th 

*^ic^on.    That  section  directs,  "  That  the  Court,  having 

'P^^gard  to  the  conformity  of  the  bankrupt  to  the  law  of 

^^ankmptcy,  and  to  his  conduct  as  a  trader,  before  as 

^dl  88  after  his  bankruptcy,  and  whether  the  allowance 

of 

(a)  iJkQ.^S.  18.  (d)  Ante,  p.  225. 

(&)  Ihid.  29.  (e)  1  Ibnb,  Bank.  Rep.  182. 

(c)  I De  G. Mae.  4r  O'  237.  (/)  4»De  O.  Sf  8.  49. 
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1852.  of  such  certificate  be  opposed  by  any  creditor  or  not. 
Ex  parte  ^^  j^^lgc  of  any  objection  against  allowing  such  oer- 
BuFFOBD.  tificate,  and  either  find  the  bankrupt  entitled  thereto 
and  allow  the  same^  or  refuse  or  suspend  the  allowance 
thereof^  or  annex  such  condition  thereto  as  the  justice 
of  the  case  may  require/^  The  learned  Commissioner^ 
having  heard  the  case^  finally  refused  the  certificate; 
and  against  that  decision  the  two  bankrupts^  Mr.  Francis 
Rufford  and  Mr.  Wragge,  have  appealed  to  us.  The 
question  is^  whether  they  have  made  out  a  case  to  4 
satisfy  us  that  the  decision  of  the  Commissioner  was  ^ 
wrong. 

Now  it  is  our  duty,  and  certainly  a  very  painful  duty^  " 
to  say  that  we  entirely  concur  in  the  conclusion  at^« 
which  the  Commmissioner  has  arrived,  as  to  both  ofcc 
these  gentlemen.  It  was  su^ested,  on  the  part  of  ih^^ 
bankrupts,  that  the  learned  Commissioner  proceeded  ones 
the  ground  that  one  circumstance  at  least,  requiring  hincx 
to  refuse  the  certificate,  was  the  improvident  and  im— J 
proper  description  of  the  investments,  which  the  bank— ^ 
rupts  made  of  the  money  held  by  them  as  bankers* « 
It  is  unnecessary  for  us  to  consider  how  Seut  tho8C3J 
investments  were  of  a  character  to  warrant  the  courses 
taken  by  the  Commissioner,  for  we  are  clearly  of  opin— - 
ion  that,  independently  of  those  transactions,  it  was  a^ 
sufficient  ground  for  refusing  the  certificates,  that  the^ 
bankrupts  had  not  so  conducted  themselves,  according^ 
to  the  language  of  the  statute,  ''  as  traders  before  theirs 
bankruptcy,'*  as  to  warrant  the  granting  of  their  cer— ' 
tificates,  but  had,  on  the  contrary,  gravely  misconducted  X 
themselves,  in  havmg  improperly  gone  on  trading  andX 
receiving  deposits,  long  after  a  time  when  they  must^ 
have  known  that  they  were  totally  and  hopelessly  in-  — 
solvent.  Sir  William  Wood  said,  that  this  is  probaUy  ^ 
often  the  case  with  persons  trading,  who  afterwards   - 

retrieve 
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i^triere  themselves,  and  against  whom  no  imputation  is        1852. 
ultimately  established.     I  trust  that  that  view  of  the     jg^^T^ 
<^^^e  is  in  a  great  measure  exaggerated  by  him,  in  the     Buffobd. 
^^xigoine  view  which  he  naturally  takes  in  vindicating 
^e  characters  of  his  clients;  but  I  must  observe,  that 
^^^^m  supposing  that  occasionally  to  be  done  by  traders 
^"Imo  eventually  set  themselves  right  in  the  world  again, 
^l^at  is  no  justification  of  such  conduct,  and  least  of  all 

• 

^^  it  a  justification  of  the  conduct  of  bankers,  because 
^^^^ery  one's  experience  must  have  shown,  and  every 
^^vxe's  reason  must  have  suggested  to  him,  that  the  mis- 
^liief  and  misery  which  is  occasioned  in  a  neighbourKood 
lA  which  an  extensive  failure  of  a  bank  occurs,  is  of  a 
^^haracter  so  distressing,  that  one  shrinks  from  con- 
templating it.  That  appears  to  have  been  the  case  in 
the  present  instance. 

Therefore,  what  we  have  to  direct  our  attention  to  is 
^his:  Upon  the  evidence  does  it  appear  that  these  bankers 
caaiy  on  the  burinew  of  banking,  after  a  time  when  they 
kxiew  it  to  be  impossible  but  that  ultimate  insolvency 
^xid  ruin  must  be  the  consequence  of  their  continuing 

trade? 


Now  it  appears,  that,  at  the  time  of  bankruptcy,  there 

^^cre  assets  to  pay  the  debts  of  the  Stourbridge  Bank,  to 

'^lie  extent,  (not  to  speak  very  nicely,)  of  about  4>9.  or 

4«.  6<f.  in  the  pound,  and  assets  to  pay  the  debts  of  the 

^rtumtgrwe  Bank,  to  a  much  less  amount ;  I  think  it  is 

^cud  \$.  in  the  pound.     I  am  speaking  of  what  would  be 

^he  assets  if  it  were  not  for  the  costs  of  the  bankruptcy. 

Deducting  the  costs  of  the  bankruptcy  there  is  only 

Bboat  2t.  6d.  in  the  pound  for  the  Stourbridge  Bank,  and 

^cssthan  1«.  for  the  other.    The  latter  may  not  be  a  true 

^^7  of  estimating  the  amount,  because  we  ought  per- 

^^  to  consider  what  the  assets  are  which  the  parties 

might 
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1852.  might  look  to^  and  fsirly  consider  applicable  to  the  pay- 
w^~^^^  ment  of  their  debts.  But  one  cannot  but  see,  looking  al 
EuFFOBD.  it  in  the  most  fietYOurable  lights  that  if  bankem  continue 
to  receive  money  as  deposits,  knowing  (as  I  think  it  is 
plain  upon  the  evidence  that  both  these  Appellants  did 
know)  that  when  the  business  was  wound  up^  there 
would  not  be  more  than  5$,  in  the  pound,  that  is  a 
trading  utterly  unjustifiable,  and  utterly  unreasonable. 
That  was  the  state  of  the  assets  at  the  time  when  the 
bankruptcy  took  place.  There  is,  it  seems,  no  reason  to 
suppose  that  there  was  any  material  difference  between 
the  state  of  the  assets  in  Jw^  1851,  when  the  bank- 
ruptcy took  place,  and  their  state  in  the  latter  part  of 
1849. 

What  was  the  state  of  the  knowledge  of  the  bankers 
as  to  these  assets?  Why,  there  is  abundant  evidence  to 
show  that  the  real  truth  of  the  case  was  perfectly  mani- 
fest to  the  minds  of  both  these  gentlemen.  In  the 
month  of  September  1849,  there  being  some  difficulty 
with  the  Glyns,  Mr.  Wragge  came  up  to  London,  and 
had  commimications  with  them ;  and  then  Mr.  Alger, 
as  the  solicitor  of  the  present  bankrupts,  and  Mr.  MuT' 
ray,  as  the  solicitor  of  the  Glyns,  were  in  communica- 
tion together;  and  I  collect,  that,  on  the  18th  September 
1849,  Mr.  Wragge  had  an  interview  with  the  Messrs. 
Glyn,  at  which,  after  a  good  deal  of  remonstrance,  at 
last  the  London  bankers  consented  to  make  some  further 
advances,  or  to  relieve  them  from  some  embarrassment. 
This  was  evidently  done  with  great  reluctance,  because 
on  the  19th,  Mr.  Wragge  wrote  to  Mr.  Rufford  thus : — 
''  K  MUla  had  been  there  it  would  not  have  been  paid.'' 
The  meaning  of  this  is :  ^'  We  had  great  difficulty  with 
the  bankers  to  get  them  to  help  us.  The  most  active 
person  was  absent,  and  therefore  we  had  the  good  ludc 
to  succeed,  but  with  great  difficulty/' 

That 
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TTliat  was  tlie  state  of  things  in  September.    Early  in       1852. 
Ociaier,  I  think  on  the  7th  of  October,  Mr.  Wroffffe      'v^'^'^^II^L 
ha.^riiig  come  down  into  the  country^  and  at  the  instance  of     Bufvobd. 
^f  essrs.  Gh/n  looked  into  the  affairs  not  only  of  the  Stour- 
^v^mdE^  Bankj  in  which  he  was  concerned^  but  the  affairs 
^^  the  other,  wrote  a  letter,  which  has  been  often  oom- 
^^^^^nted  upon,  and  in  which  he  says :  "  I  cannot  see  my 
^^y  without  something  important  and  immediate  from 
^-•X^  engine.'*    What  he  refers  to  under  the  name  of  the 
^^X^e  was  a  patent  right,  which,  in  point  of  profit,  was 
^^^.tremely  doubtful.    It  is  said  to  be  an  ingenious  inven- 
^^^Dn.    Be  it  so;  but  to  rely  on  that  to  make  up  the  dif- 
f^:venoe  between  paying  5$.  in  the  pound,  on  the  deposits 
227,000/.  and  20ir.  in  the  pound,  seems  absurd.    To 
the  eipression  that  has  been  frequently  mentioned, 
might  have  enabled  them  to  tide  through  a  particu- 
difficalty  at  the  moment,  but  could  not  have  eventu- 
ly  cleared  them. 


Then  the  investigation  into  the  affairs  of  the  bank 

place;   various  letters  passed;    and  Messrs.  Glyn 

for  further  information,  and  wrote,  saying,  that 

must  have  some  explanation.     I  was  much  struck 

the  letter  that  passed  from  Mr.  Rufford  to  Mr. 

ragge,  on  the  12th  of  October,  in  which  he  says : 

^^itie  letter  of  the  10th  (that  is,  Messrs.  Glyn's  letter) 

Hat  be  answered  with  great  care.''    What  is  the  mean- 

g  of  that?    Coupling  that  intimation  with  the  circum- 

that  precede  and  follow  it,  I  cannot  help  saying 

the  meaning  was,  "  Answer  truly ;   do  not  tell  a 

^saJsehood;  but  let  there  be  such  an  answer  as  will  lull 

^-^^  deep,  as  far  as  it  is  possible,  those  suspicions  which 

"^ve  caimot  help  seeing  are  already  awakened.*'     It  is 

VmpoggiUe  not  to  come  to  that  conclusion.     The  answer 

^^  accordingly  written  with  great  care.     Although  not 

^  *Vgestio  falsi,  it  was  in  one  sense  a  suppressio  vert ;  it 

Vol.  II.  R  d.  m.  g.     did 
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1853.  did  not  tell  Mesars.  Glyn  that  which  I  cannot  but  come 
Ex  parte  ^  ^^^  conclusion  both  of  them  knew  to  be  the  then  state 
KuFFOBD.     of  their  affairs. 

The  correspondence  continued  with  Messrs.  Glyn. 
and  by  great  exertion  a  little  more  security  was  obtained. 
A  cousin  was  said  to  have  helped  them,  but  that  cannol 
materially  have  altered  the  state  of  things ;  and  so  ihey 
stood.  At  that  time  Mr.  Wragge  looked  into  the  affairs^ 
and  the  state  of  the  affairs  was,  that  there  were  about 
225,000/.  at  Stottrbridgey  with  only  the  means  of  paying 
from  4^.  to  5^.  in  the  pound,  and  a  sum  of  about  227^000/. 
at  Bromsgrove,  with  not  the  means  of  paying  more  than 
la.  in  the  pound.  That  was  the  state  of  things  at  the 
end  of  1849.  What  do  they  do  ?  Whether  the  name  ol 
firaud  is  to  be  given  to  their  conduct  or  not  I  do  not  stop 
to  inquire.  They  must,  however,  thenceforth  have 
known  that  every  pound  of  deposit  which  they  received 
from  poor  people  in  the  neighbourhood,  or  rich  peoplcj 
was  a  receipt  of  money,  which  they  were  taking  in  ordei 
to  apply  it  to  paying  somebody  else,  with  the  perfect 
knowledge  that  if  everybody  chose  to  insist  upon  hii 
own,  not  only  there  were  not  the  means  of  paying  it  im- 
mediately off  (for  that  might  be  the  case  with  a  perfecil] 
solvent  bank),  but  that  there  was  not  the  remotest  hope 
that  when  their  affairs  were  wound  up,  there  would  be  thi 
means  of  pa3r]ng  anything  like  20s.  in  the  pound. 

1  do  not  wish  to  characterize  harshly  this  course  o 
conduct,  but  I  must  say  that,  continued  as  it  was  for  : 
considerable  time  more  than  a  year  and  a  half,  it  is  sncl 
as  disentitles  a  trader  to  the  benefit  of  a  certificate. 

It  is  said,  that,  by  refusing  the  certificate,  we  are  pal 
ting  these  Appellants  in  the  same  categoiy  as  those  wh 
have  committed  the  most  grievous  offence,  and  as  one  wh 

ha 
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IkSk^  been  guilty^  as  in  the  case  of  fif/iir/ (a)  ^  of  appropriating  1852. 

to   Inimself  a  short  bill  that  he  ought  to  have  kept  in  his  rT"^''^^ 

bo3c  .  It  is  also  said,  that  it  will  confound  these  gentlemen  Euffobi). 


a  person  like  HoUhouse  {b)^  who  was  guilty,  if  not  of 

dishonesty  and  swindling,  yet  of  somediing  scarcely 

Q&ffiearent  firom  it.    In  one  sense  that  is  true.    They  are 

^^oth  of  them  punished^  so£Eur  as  the  word  punishment  is 

^^operly  applicable  to  such  a  course  of  proceeding — they 

^^re  punished  by  the  refusal  of  their  certificate;  but  I  am 

^^aid  that  is  a  misfortune  common  to  all  laws  that  partake 

^^f  anything  penal  in  their  character.   It  is  impossible  that 

^imishment  can  be  so  assessed  that  there  shall  not  be 

^<ime  persons  sustaining  the  same  ^ttan/ttin  of  punishment 

^s  others,  when  the  quantity  of  moral  crime  or  legal  guilt 

inDKj  not  be  so  great  in  one  case  as  in  the  other. 

In  truth,  however,  I  cannot  agree  with  Sir  William 

Wood  that  this  is  to  be  dealt  with  exactly  as  if  it  were  a 

xnere  punishment.    The  question  is,  whether,  looking  to 

tiie  conduct  of  these  parties  as  traders,  they  have  so 

<3onducted  themselves  as  to  entitle  them  to  the  bene- 

:fit  of  a  certificate,  so  as  to   protect  them    fix)m  the 

€7laims  of  their  creditors.     It  is  true  that  iusone  sense  it 

puts  them  in  a  pauiful  position,  but  it  is  withholding 

firom  them  a  benefit  which,  if  their  conduct  as  traders  had 

l>€en  good,  they  might  have  been  entitled  to  ask,  rather 

t:lian  imposing  upon  them  a  punishment. 

I  think  it  important,  not  merely  with  reference  to  the 

^^Qunediate  case,  but  also  with  reference  to  the  interests 

^^  society,  to  be  afiFected  and  operated  upon  by  example, 

that  we  should  not  cast  any  doubt  on  the  judgment  of  the 

^nmussioner,  to  whom,  no  doubt,  it  was  painful  to  exer- 

<^  this  jurisdiction.     It  is  important  that  we  should  not 

^  considered  as  thinking  him  to  be  wrong  in  his  view, 

that 
(«)  iI>eQ.^8.4Q.  (h)  1  De  G.  Mac.  ^  G,  237. 
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1853.        that  the  interests  of  society  required,  in  cases  like  the 
Ex  parte     P^^^^'^**  *^®  certificate  to  be  refused. 

EUFFOBD. 

What  I  have  stated  is  the  view  which  I  take  of 
the  case  with  reference  to  both  these  bankrupts.  It 
has  been  suggested,  there  were  distinctions  between 
one  partner  and  the  other — that  the  one  was  of  a 
more  sanguine  temperament  than  the  other.  Those, 
however,  arc  niceties  with  which  it  is  impossible  for 
us  to  deal.  They  were  both  communicating  with  each 
other,  from  day  to  day  and  from  hour  to  hour,  as  to 
the  state  of  their  afiairs.  Letters  passed,  expressing 
hope  on  the  part  of  one,  less  hope  on  the  part  of  the 
other;  but  I  cannot  but  come  to  the  conclusion  that 
both  knew,  if  they  chose  to  open  their  eyes,  that  in 
truth,  if  the  thing  came  to  be  investigated,  their  afiairs 
were  absolutely  desperate.  And  I  am  very  much  struck 
with  one  circumstance  attending  the  examination  of  Mr. 
Wragge,  It  was  said  that  the  question  was  never  asked 
of  him.  Did  you  believe  there  were  the  means  of  sol- 
vency ?  It  is  true  that  question  was  never  in  terms  put; 
but  it  is  impossible  to  read,  the  questions  which  were 
put,  and  the  answers  that  were  given,  without  coming  to 
the  conclusion,  as  matter  of  absolute  certainty,  that  he  did 
not  ever  believe  that  there  were  the  means  of  paying 
the  debts  which  they  were  from  time  to  time  incurring. 

As  to  the  suggestion  respecting  protection,  the  assig- 
nees have  said  that  they  make  no  objection  to  it,  as 
far  as  such  protection  can  be  given  and  be  available.  I 
am  of  opinion  that  we  can  only  give  it  on  their  consent. 
To  the  extent  to  which  they  consent,  we  can  have  no 
difficulty,  and  shall  be  glad  if  it  can  be  made  available. 
It  is  not  necessary  for  us  to  discuss  how  far  it  can  be 
made  available.  It  clearly  would  be  available  to  the 
extent  of  any  judgment  to  be  obtained  under  the  statute; 

and 
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.d  therefore  to  that  extent  it  would  operate.    Whether  1852. 

ii;   ^would  operate  on  creditors  not  coming  in  by  the  sta-  ^T'''^^ 

\,  but  under  the  common  law  rights  seeking  to  take  Euvfobd. 
bankrupts  in  execution,  is  a  matter  which  we  do  not 
upon. 


Our  judgment,  therefore,  must  be,  simply  to  dismiss 
I  ^peal,  quaUfying  the  order  in  the  way  consented  to 
the  assignees  and  the  opposing  creditors,  namely, 
t;liAt  the  Appellants  shall  have  protection  so  far  as  their 
persons  are  concerned. 

The  LoED  Justice  Knight  Beuce. 

In  acceding  entirely  to  this  conclusion,  I  wish  to  be 
^^stinctly  understood  as  not  departing  from  anything 
*^d  or  done  by  me  in  the  case  of  Domford  (a),  the  case 
^^'f  Jofmstm  (A),  the  case  of  Wakefield  (c),  or  the  case  of 
-^^artyn  (rf) .    Had  I  been  persuaded  that  there  was  any 
^^^ToT  on  my  part  in  any  one  of  these  four  cases  I  hope 
"'Jiat  I  should  have  been  prompt  to  state  it.     But  having, 
the  commencement  of  this  argument,  reconsidered 
four,  I  adhere  to  every  one  of  them  as  they  were 
decided  by  myself.     In  Domford^a  case,  however,  the 
*^ily  question  before  me  was,  whether  the  bankrupt  had 
en  too  severely  dealt  with  by  the  learned  Commis- 
sioner, and  my  opinion  was,  that  he  had  not  been  dealt 
"^^T^th  too  severely. 

_  *• 

The  present  case  is  importantly  distinguishable  from 

^^cli  of  those  four,  but  especially  from  the  cases  of  John- 
*on,  of  Wakefield,  and  of  Martyn;  distinguishable  in  the 
^^^^cumstance  that  these  gentlemen  were  bankers  in  a 
Vopulous  neighbourhood,  and  distinguishable  also  other- 
^^iae;  though,  perhaps,  the  first  distinction  is  alone  suf- 
ficient 
(a)  iDeG,4rS.29.  (c)  lb.  18. 

{h)Ib.26.  '  (d)  Ante,p.22&. 
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1853.  fident  for  every  present  purpose.  The  bankruptcy 
^jo^^'^^ZL  happened  in  the  month  of  June  1851.  It  is  not  ne- 
EuFFOBD.  cessary  to  go  farther  back  than  a  period  some  eighteen 
months  or  more  before,  namely,  the  autumn  of  the 
year  1849.  I  do  not  think  that  it  would  be  in  any 
sense  of  advantage  to  either  of  the  Petitioners  to  go 
further  back.  Commencing,  then,  at  the  period  I  have 
mentioned,  in  the  autumn  of  1849, 1  have  had  to  ask 
myself  this  question.  Is  it  or  is  it  not  clearly  proved 
that  in  the  autumn  of  1849  they  were,  upon  a  just  and 
reasonable  view  and  estimate  of  their  assets,  deeply 
insolvent?  That  question  can,  upon  the  evidence,  be 
answered  only  in  the  affirmative. 

Did  they  then  at  that  time  know  the  state  of  their 
affairs  ?  Did  they  at  that  time  know  that  they  were 
insolvent?  It  may  perhaps  be  a  proper  ingredient 
among  the  materials  on  which  that  question  is  to  be 
answered,  to  consider  what  was  their  own  estimate  of  the 
value  of  their  assets,  because  they  might  in  fact  have 
been  insolvent  with  an  excusable  ignorance  of  it  on  their 
part,  &om  the  circumstance  that  a  portion  of  their  assets 
might  have  been  less  valuable  than  they  supposed  it  to 
be.  I  have  endeavoured  to  answer  that  question  to  my- 
self favourably  for  the  Petitioners,  but  I  have  been 
utterly  unable  to  do  so ;  and  I  conceive  that  upon  the 
actual  evidence  a  reasonable  man  can  only  say  that  they 
were,  in  the  autumn  of  1849,  thoroughly  aware  that  the 
state  of  their  assets  was  then  such  as  that  no  word  could 
represent  it  but  insolvency. 

Still  there  might  have  been,  if  I  may  use  such  an  ex- 
pression, a  temporary  insolvency,  —  there  might  have 
been  an  immediate  and  instant  deficiency  in  their  assets 
as  compared  with  the  amoimt  of  their  debts,  but  there 
might  have  been  a  reasonable  hope  of  improvement, — 

there 


CASES  IN  CHANCERY.  245 

th^cire  mi^t  have  been  a  leasonable  hope  of  addition  to        1852. 
their  possesaionB^ — ^there  might  have  been  a  reasonable     ^^^''"^ 
of  assistance  from  friendly  quarters  which  might     Buff obo. 
rendered  them^  if  not  justifiable^  at  least  excusable^ 
eontinuing  to  transact  business.     I  have  looked  in^ 
also  for  a  fitvourable  answer  to  that  question^  not 
in  the  statements  of  the  bankrupts  themselves^  but 
tiie  other  evidence.    I  am  convinced^  not  only  that 
xreasonaUe  men  they  could  not  have  considered^  but 
t^&t  in  point  of  &ct  they  did  not  consider^  their  situation 
&s  one  of  hope^  as  one  affording  any  reasonable  chance 
of  surmounting  their  difficulties. 

This,  then^  waa  their  state  in  1849.    They  continued 
to  carry  on  business,  to  issue  notes  payable  to  bearer  on 
demand^  and  to  receive  deposits  both  from  rich  and  poor, 
dxuring  the  whole  interval  between  that  time,  and,  as  I 
l^ave  stated,  the  month  of  June  1851.    Then  it  has  to  be 
*«ked.  Did  their  position,  during  any  period  of  the  in- 
"terval  improve?    The  answer  is.  No;  an  answer  which 
^^dudes  this,  that  they  were,  during  the  whole  of  that 
period,  deeply  insolvent.   Had  they  any  reason  to  believe, 
— ^did  they  beUeve,— that  during  any  part  of  the  interval 
their  position  improved?     Unfortunately  this  question 
xnxist  also  be  answered  in  the  negative ;  and,  upon  that 
gentler  estimate  of  their  conduct  which  every  man  would 
wish  to  make,  it  may  perhaps  be  attributed  to  weak- 
ness, to  the  fear  of  what  may  be  called, — without  in- 
tending to  use  the  term  in  a  harsh  sense,— exposure.     It 
may  be  attributed  to  that  unwillingness  to  look  into 
what  is  disagreeable  or  painful,  which  all  men  more  or 
less  fed.     It  is  not  necessary  to  characterize  such  a  state 
of  mind,  or  of  action,  by  harsh  words.     Who  in  success 
^d  prosperity  will  venture  to  say  what  might  have  been 
Ws  conduct,  or  what  may  be  hereafter  his  conduct,  un- 
der liuiilar  circumstances  ?     Let  him  that  thinketh  he 

standeth 
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1853. 

Ex  parte 

BUFFOBD. 


standeth  take  heed  lest  he  fall.  But  here  the  interests 
of  society  must  preclude  the  influences  of  charity  and 
self-distrust ;  the  interests  of  society  require  that,  for  the 
purpose  at  least  of  administering  civil  justice,  the  matter 
must  be  dealt  with  as  if  these  gentlemen  had  intended 
that  which  has  been  the  effect  of  their  conduct. 


With  unwillingness,  therefore,  but  with  a  conviction 
that  I  am  doing  what  is  right,  I  concur  entirely  in  the 
conclusion  that  has  been  stated.  We  accept  readily  the 
consent  of  the  opponents  of  this  petition  to  the  grant  of 
protection,  which  we  hope  may  be  effectual;  but  if  it  is 
not  effectual,  that  matter  must  be  dealt  with  hereafter, 
as  it  may  be. 


Ex  parte  ANTONINE  DUFAUR. 

In  the  Matter  of  ANTONINE  DUFAUR. 

npHIS  was  the  appeal  of  Mr.  Antomne  Dufaur  against 
■■-  an  adjudication  finding  him  a  bankrupt  as  a  scri- 
vener. He  had  carried  on  business  with  a  Mr.  Blakeney 
as  attomics  and  solicitors,  down  to  March  1851,  when 
the  partnership  was  dissolved. 

The  material  facts  appear  sufficiently  in  the  judg- 
ments. 

Mr.  Swanston  and  Mr.  Bagshawe  supported  the  appeal. 


June  30. 
July  8,  10. 

Before  The 
Lords  Jus- 
tices. 

A.  partner  in 
a  firm  of  two 
solicitors  re- 
ceived monies 
belonging  to 
the  sister  of 
the  other,  for 
the  purpose  of 
investment, 
and  in  a  few 
instances 
without  any 
specific  se- 
curity having 

ed.    The  ^^'  Bacon  and  Mr.  Cooke  opposed  it,  on  behalf  of 

usual  charges  creditors  and  the  assignees, 
of  an  attor-  ° 

ney  or  solici- 
tor were  alone  made  upon  the  transactions.    Held,  that  this  did  not  amount  to 
trading  as  a  scrivener. 

Uncontradicted  general  evidence  of  a  course  of  desline;  amounting  to  scriven- 
ing  is  sufficient  to  warrant  an  adjudication  without  proofof  specific  acts. 


Ex 
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parte  Bath  {a),  Malkin  v.  Adams  {b),  Ex  parte        1852. 
*a^^rrson  (c),  and  Hutchinson  v.  Gascoigne  (rf),  were  re-      tTT^^ 

d  to.  DUPAUB. 

The  LoED  Justice  Loed  Ceanwoeth.  July  lo. 

this  case  the  Petitioner^  Mr.  Bufaur^  an  attorney 
%sSi  solicitor  of  many  years'  standings  was  adjudicated  a 
\)aiikrapt  in  May  last^  on  the  petition  of  Mrs.  Regan  and 
Mr.  Fogarty,  creditors  for  a  sum  of  791. 

He  afterwards  applied  to  the  Commissioner  to  reverse 
the  adjudication,  on  the  ground  that  he  never  was  a 
trader,  subject  to  the  bankrupt  laws.  In  order  to 
show  that  he  was  a  trader,  two  of  his  former  clerks  were 
ouunined  before  the  Commissioner,  and  they  stated 
that  which,  if  true,  clearly  in  our  judgment  proved  him 
to  have  been,  in  the  language  of  the  last  Bankrupt  Act, 
>  person  using  the  trade  or  profession  of  a  scrivener, 
iGcdving  other  men's  monies  into  his  trust  or  custody, 
and  so  a  person  within  the  scope  and  object  of  the 
Iwnknipt  laws.  The  result  of  the  evidence  to  which 
^  have  referred  is,  that  the  sole,  or  at  all  events  the 
pnncipal  business  of  Mr.  Dufaur,  was  to  receive 
loonies  from  any  person  wishing  to  find  investments, 
^d  then  to  place  them  out  on  securities,  as  occasions 
^ht  offer.  On  the  evidence  as  it  stood  before  the 
Commissioner,  we  think  that  he  arrived  at  the  only  con- 
durion  it  was  possible  for  him  to  come  to.  For  we 
^^ot  by  any  means  yield  to  the  suggestion  made  by 
counsel,  that  this  general  evidence  of  a  course  of  dealing 
^hich  amounts  to  scrivening,  is  insufficient  to  warrant 
*^  adjudication,  without  proof  of  specific  acts.  Mr. 
^tasr  did  not  tender  himself  for  examination  before 

the 

(«)  M(mi,  82.  (c)  1  Rose,  402. 

(*)  «i2cw,  28;  2V.ifB.  31.       (rf)  1  HoU,  507. 
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1852.  the  Commissioner^  nor  did  he  offer  any  evidence  to  con-  - 
^"^'"^j;^  tradict  the  examinations  to  which  we  have  referred^  and  J 
DuFAUB.  therefore  all  that  the  Commissioner  had  to  consider,  ^ 
was  the  effect  of  those  examinations.  Mr.  Dufawr'^ 
demurred  (so  to  say)^  to  the  effect  of  the  evidence  ad — 
duced  against  him^  and  his  demurrer  was  necessarily^ 
and  properly  overruled. 

Mr.  Dufaur  then  presented  the  present  petitioa^c: 
complaining  of  the  decision  of  the  Commissioner,  aii£>J 
the  question  we  have  to  decide  is^  whether  Mr.  Dufc 
is  entitled  to  have  the  adjudication  reversed. 


In  the  course  of  the  argument  before  us^  we  at  a  vi 
early  stage  of  the  proceedings  expressed  our  regret  tha^*^ 
Mr.  Ihrfawr  did  not  request  the  Commissioner  to  exa— i 
mine  him  oraUy  on  the  point  in  controversy;  a  ooui89 
which  we  are  persuaded  the  Commissioner  would  gladl}^ 
and  at  once  have  adopted.    This^  however^  was  nolM 
done^  and  we  consequently  desired  that  such  an  exami— * 
nation   might  take  place  before  us.     Mr.  Dufaur  hBS 
accordingly  been  so  examined^  and  the  question  is^  what 
is  the  result  of  his  examination,  coupled  with  the  other 
evidence  ? 

The  point  to  be  established  is,  whether  the  petitioning 
creditors  have  shown  to  our  satisfaction  that  Mr. 
Dufaur  was  in  the  language  of  the  statute  a  person 
using  the  trade  or  profession  of  a  scrivener,  receiving 
other  men's  monies  into  his  trust  or  custody. 

The  difficulty  of  deciding  this  and  similar  questions 
arises,  as  has  often  been  pointed  out,  from  the  circum- 
stance, that  the  trade  or  profession  of  a  scrivener  re- 
ceiving other  men's  monies  into  his  trust  or  custody, 
rarely,  probably  never,  now  exists  as  an  independent  trade 

or 
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^^  piofessioii.    It  has  becofme  practically  united^  in  the       1852. 
^^"^Hirse  of  the  last  two  centuries^  partly  with  the  busiiiess  of     ^"^'"^ 
^  l^anker^  ipsMj  with  the  profession  of  an  attorney  or  soli-      Dufaub. 
^^^r.    Bankers  are  now  by  an  express  enactment  made 
^^^Xbjectto  the  bankrupt  laws;  and  therefore^  in  the  case  of 
^^   iMuiker,  it  is  now  immaterial  to  consider  whether  he  is 
^^l«o  liaUeto  the  bankrupt  laws  as  a  scrivener.    But  with 
^"^eapect  to  attomies^  the  case  is  different :  an  attorney  in 
lajs  character  of  attorney  is  certainly  not  liable  to  the 
operation  of  those  laws ;  and  it  often  therefore  becomes 
-s^eiy  important  to  conmder  whether  he  is  liable  as  a 
9criTener ;  and  in  all  such  cases  the  question  is^  whether 
^e  has  habitually,  and  as  part  of  his  ordinary  means  of 
seddng  a  liTelihood,  received  into  his  hands  the  monies 
of  others  in  order  to  invest  the  same  profitably  for  the 
depositor,  looking  for  his  remuneration  either  to  procur- 
ation on  the  advances,  or  to  reward  in  some  other  mode 
for  his  services  m  obtaming  and  making  the  investment. 
The  point  was  fully  considered  in  the  case  of  Ex  parte 
Malkin,  reported  first  before  Lord  Eldon  (a),  when  he 
&€cted  an  issue,  and  afterwards  in  a  charge  of  Oibbs, 
C.J.,  given  on  the  trial  of  the  issue  and  reported  {b). 
From  these  authorities  the  whole  doctrine  on  this  sub- 
ject is  to  be  collected ;  and  I  should  not  feel  myself 
^^uranted  in  questioning  the  soundness  of  the  law  as 
propcmnded  in  diat  case,  even  if  I  doubted,  which  I  do 
&ot,  its  accuracy. 

The  only  question  therefore  is,  whether  on  this  view 
(tf  tiie  law  it  is  made  out  that  Mr.  Dttfaur  was  a  scri- 
vener, or,  according  to  the  designation  contained  in  the 
M«»  directed  by  Lord  Eldon,  a  money-scrivener,  within 
the  meaning  of  the  bankrupt  laws. 

The 

(a)  2  Vei.  St  B.  31.  (5)  3  Camp.  534;  2  Bow,  28. 
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1862.  The  evidence  does  not  seem  to  us  to  prove  more  thi 

Ex  parte  ^^'  ^  various  occasions  in  and  after  the  year  184 
DuFAFB.  or  1848,  Mr.  Ihrfaur  and  his  then  partner  Mr.  Blakem 
received  several  sums  of  money  belonging  to  Mi 
Brown,  whose  husband  had  died  in  1847,  and  from  tin 
to  time  lent  them  on  mortgage  and  other  securitic 
Mr.  Dirfaur  and  Mr.  Blakeney,  in  all  these  transactioi 
made  the  usual  charges  as  attomies  or  soUcitorB^  In 
they  made  no  other  charge.  On  occasion  of  most 
the  investments,  the  security  had  been  arranged  befo 
the  money  came  to  the  hands  of  Messrs.  Dtf/btir 
Blakeney ;  but  on  one  or  two  occasions  this  was  not  s 
but  the  money  was  in  their  hands,  in  order  that  ihi 
or  rather  that  Mr.  Ditfcmr,  might  look  out  for  sod 
eligible  mode  of  investment. 

It  was  stated  in  the  examination  before  the  Commi 
sioner,  that  money  of  other  persons  was  often  placed 
the  hands  of  Dufaur  6f  Blakeney  in  the  same  way 
that  of  Mrs.  Brown  ;  and  the  same  thing  was,  to  son 
extent,  stated  orally  by  Mr.  Dolman,  the  solicitor  of  t*. 
petitioning  creditors,  and  who  was  formerly  a  derk 
Mr.  Dufaur.    But  no  other  specific  instance  of  suj 
a  transaction  was  proved ;  and  Mr.  Dufaur,  on  his  or 
examination  before  us,  stated  positively  that  no  mon 
(excluding  the  case  of  Mrs.  Brown)  ever  came  to  I 
hands  for  investment,  except  where  the  security  Ir 
been  already  prepared  or  agreed  on,   and   when  ft 
money,  if  paid  to  him,  or  to  him  and  his  partner,  vc 
only  so  paid  in  order  that  it  might  be  handed  over  to  # 
borrower  when  the  securities  should  be  completed, 
such  a  case  it  is  obvious  that  the  money  never  was  in  # 
hands  of  the  bankrupt  otherwise  than  as  an  agent,  for  • 
purpose  of  paying  it  over  on  the  proper  occasion, 
the  absence  of  all  conflicting  evidence  as  to  particuL 
instances,    we  give    credit    to  this  testimony  of  1f» 

Dufm 
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X^mffKUT  as  a  correct  representation  of  the  facts,  and  it  1852. 

yiously  follows,  that  unless  the  dealings  with  Mrs.  ^^^^ 

wtjfwvls  money  make  Mr.  Dttfawr  a  scrivener,  there  is  Dufaub. 
*^^Hing  to  fix  on  him  such  a  character. 


We  are  both  of  opinion  that  what  is  proved  as  to  Mrs. 
does  not  bring  Mr.  Dufaur  within  the  operation 
the  bankrupt  laws.    For  in  the  first  place,  Mrs. 
■^Zvtww  stood  in  a  reh^on  towards  the  firm  different 
>m  that  of  persons  in  general :  -she  was  the  sister  of 
%  Blakeney,  and  her  husband  had  formerly  been  the 
paxtner    of  Mr.  Dufoair.      Great    intimacy  naturally 
Kixbsisted  between  them,  and  Mrs.  Brown  appears  to 
l^A?e  very  much  thrown  herself  on  Mr.  Dufaur  to  do 
^the  best  he  could  for  her  in  relation  to  her  pecuniary 
^Sairs.     Under  these  circumstances,  even  if  in  every 
instance  the  investments  made  for  her  had  been  so  made 
oot  of  money  left  in  the  hands  of  the  bankrupt  for  the 
porpose  of  being  laid  out  at  his  discretion,  we  should 
H^ve  hesitated  before  coming  to  the  conclusion  that  such 
ocMidoct  was  sufficient  to  make  the  depositee  of  the 
ttxoney  a  money-scrivener.     Gibbs,  C.  J.,  in  his  expo- 
^'tion  of  the  law,  says  this: — "Nor  if  on  one  or  two 
Occasions  money  were  deposited  with  him  to  lay  out, 
^^^ould  that   constitute  him  a  money-scrivener.      He 
Hxust  be  carrying  on  generally  the  business  of  a  money- 
convener.    That  must  be  part  of  his  known  occupa- 
tdon'^  (a).     And  then  he  cites  the  following  passage  from 
1^   judgment  of  Lord  Eldon  in  Ex  parte  Paterson  {b), 
^w-liere  one  question  was,  whether  the  allied  bankrupt 
^vras  liable  to  the  bankrupt  laws  as  a  scrivener.     Lord 
Elian  says:     "^'Next,  as  to  the  trading  as  scrivener. 
Tliat  does  not  depend  upon  the  iajd  whether  the  bank- 
rupt 

(a)  3  Camp.  540.  {h)  1  Rose,  405. 
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1852.  rapt  has  or  has  not  occasionally  done  acts  which 
^^^J^  scrivener  peculiarly  and  properly  wonld  have  done;  nc 
DiTFAUB.  upon  what  he  may  have  done  upon  one  day  and  whf 
upon  another^  but  upon  his  intention  generally  to  get 
living  by  so  doing.''  Now,  guiding  myself  by  this,  as 
conceive,  dear  and  safe  test,  I  have  come  to  the  ooi 
elusion  that  the  facts  proved  do  not  make  out  that ''  tb 
business  of  a  money-scrivener  was  part  of  the  genen 
occupation  of  Mr.  Dif/our/'  or  that  ''  he  had  any  ii 
tention  generally  to  get  a  living  by  so  doing.'' 

The  few  instances  in  which  money  of  Mrs.  BrowK 
was  in  his  hands  for  the  general  purpose  of  enabling  hii 
to  invest  it  as  he  might  think  fit,  were  evidently  exoq 
tions  to  the  general  course  of  dealing.  They  weie  i 
few  as  not  to  afford  any  sufficient  evidence  of  gener 
intention;  and  even  if  they  had  been  much  more  m 
merous,  still  the  relation  of  Mrs.  Brown,  the  depoato 
to  Mr.  Ihrfaur  and  his  partner,  was  such  as  to  make ; 
unsafe  to  draw  any  general  conclusion  as  to  what  was  tb 
course  and  nature  of  the  dealings  carried  on  or  con 
templated  between  Mr.  Dttfaur  and  the  rest  of  th 
world. 

The  conclusion,  therefore,  at  which  we  have  arrivec 
on  evidence  not  before  the  Commissioner,  is,  that  Mi 
Ihrfawr  was  not  a  scrivener  within  the  true  intent  ani 
meaning  of  the  bankrupt  laws,  and  so  not  the  fit  ol 
ject  of  a  petition  for  adjudication ;  and  the  conseqnenc 
is,  that  the  adjudication  must  be  set  aside. 

The  view  we  have  thus  taken  makes  it  unnecessary  fo 
us  to  express  any  opinion  whether,  in  order  to  brin 
an  attorney  within  the  operation  of  the  bankrupt  law 
as  a  scrivener,  it  must  not  be  shown  that  he  actoall 
charged  commission  for  laying  out  money  as  well  as  fee 

fo 
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for    drawing  oonveyances^  according  to  the   language        1852. 
&t;tribnted  to  Lord  Eldon,  in  a  short  report  of  Malktvfs     Mcvarie 
C€MS€,  to  be  fonnd  in  a  note  to  Ex  parte  Paierson  (a) ;      Dufaub. 
or   whether,  according  to  the  report  of  the  chai^  of 
CriAis,  C.  J.,  as  given  by  Sir  George  Rose,  in  the  2nd 
^^olume  of  his  Reports  (b),  if  the  attorney  is  intrusted 
^^ritli  the  money,  it  matters  not  what  form  of  charge  he 
c^opts  for  his  remimeration.     I  think  it,  however,  dear 
^liat  no  one  can  be  made  a  bankrupt  as  a  money-scrive- 
iier^  unless  he  has  in  some  way  obtained  or  soiight  profit 

finom  that  occupation,  whatever  other  business  he  may 

liave  been  engaged  in. 

Both  parties  desired  that  we  should  decide  this  ques- 
tuni  ourselves,  without  putting  it  in  a  train  for  legal  in- 
Testigation,  and  we  have  therefore  not  considered  the 
point  whether,  if  no  such  desire  had  been  expressed,  we 
should  have  thought  it  expedient  to  decide  the  matter  at 
onoe,  or  to  direct  an  issue,  or  to  leave  the  bankrupt  to 
bring  his  action. 

The  adjudication  will  be  set  aside ;  but  we  shall  give 
Mr.  Dufaur  no  costs,  Jfor  we  feel  a  strong  conviction 
that  if  he  had  tendered  himself  for  examination  to  the 
Commissioner,  that  learned  person  would  have  taken  the 
same  view  of  the  &cts  with  ourselves,  and  so  that  a  great 
deal  of  unnecessary  expense  would  have  been  avoided. 
We  also  make  it  a  condition  of  our  annulling  the  adju- 
dication, that  Mr.  Dufaur  shall  bring  no  action  against 
the  petitioning  creditors,  the  messenger,  or  any  parties 
concerned.     Unless  he  consents  to  this,  the  adjudication 
must  stand,  and  Mr.  Dufaur  be  left  to  his  legal  remedies. 

The  Lord  Justice  Knight  Bruce. 

Considering  that  the  only  possible  objection  to  the 

validity 
(a)  1  Bose,  406.  (6)  Page  32. 


254  CASES  IN  CHANCERY. 

18S2«       validity  of  the  proceedings  which  this  petition  seeks  to 
^^'^'^^     impeach  is^  that  the  Petitioner  is  not  nor  has  heen  a 
DuFAUB.      scrivener  within  the  meaning  of  the  bankrupt  law, — con- 
sidering  also^  that  probably  or  certainly  the  Petitioner  is 
in  a  state  of  insolvency,  and  that  the  materials  before 
the  learned  Commissioner  rendered  his  condnsion  cor- 
rect,~and  considering  the  manner  in  which  the  Peti- 
tioner  appears  to  have  been  conducting  himself,— I 
at  one  time  disposed  not  to  interfere  in  his&vour,  unli 
he  should  establish  himself  by  means  of  an  actioa  at  la 
not  to  be  legally  a  bankrupt.     Upon  reflection,  however, 
sincerity  obliging  me  to  own  that,  upon  my  view  of  thc^^ 
whole  evidence  now  before  us,  the  Petitioner  has  no^- 
been  shown  to  be  or  have  been  a  scrivener  within  thi 
meaning  of  the  bankrupt  law,  and  that  I  do  not 
probability  of  anyuseftil  addition  to  that  evidence 
obtained,   I  think   that  the  continuance  of  a  state  a 
bankruptcy  against  him  cannot  be  justified  upon  judici 
principles. 


He  can  have  no  costs,  and  he  must  undertake  not 
bring  any  action.     I  wish,  by  way  of  explanation,  to  ad^. 
that  I  take  the  law  which  is  to  be  applied  to  the  &ctB 
this  case  rather  from  decision  than  from  my  own  vie 
independently  of  decision, — a  view  which  would 
bly  have  induced  me  to  hold  Mr.  Dufaur  legally  a 
rupt.     But  so  to  hold  him  upon  the  evidence  as  it 
would  be,  I  conceive,  to  contradict  not  merely  authoiit} 
worthy  of  great   deference,  and  of  great  weight,  b 
authority  by  which  I  ought  to  consider  myself  bound. 


CASES  IN  CHANCERY. 


Ex  parte  THOMAS  STEPHEN  CURTIES.  ^^^y^'  21, 

^    the  Matter  of  THOMAS  STEPHEN  CURTIES, 

a  Bankrupt. 

^f^HIS  was  the  appeal  of  the  bankrupt  firom  the  re-    Before  The 
nusal  of  hiB  certineate.  ticbs. 

Where  a 

The  bankrupt  had  carried  on  business  originaUy  as  a  ^'^^^ 
^^nendraper,  but  afterwards  as  a  wholesale  cheesemonger,  parment  on 
•l^e  particulars  of  his  conduct  are  sufficiently  stated  in  J^oA 
judgment.  S'^^iS" 

made  pur- 
Mr.  Swanston  and  Mr.  Roxburgh  supported  the  ap-  ^^'^^  ^  j^ 

mat  upon  his 

application 

for  his  certifi- 

Mr.  Malins,  Mr.  Bagley,  and  Mr.  Bury,  opposed  it,  cate^itwasin- 

«^  •■    •■    «^    «.•■  •  cumbentnpon 

H  behalf  of  the  assignees.  ^^  eatisfae- 

torily  to  ex- 

^_      «  ^  1        J  .  1  plain  the  cir- 

Mr.  Swanston  was  heard  in  reply.  cumstance ; 

and,  upon  his 
giving  an  ex- 
7%«  Loan  Justice  Knight  Bruce.  planation 

which  was 
This  is  a  case  of  certificate  arising  necessarily  on  one  inci^ble ; 

more  of  the  sections  of  the  Act  consolidating  the  law  *'^"  ^P?°  ^* 

^^»  appearing 

bankruptcy,  of  which^  without  entering  into  the  201st  that  he  £id 
^nd  256th  sections,  it  Will  be  sufficient  to  refer  to  the  S^o^^ded 

198th,  with  his 
creditors, 
uid  on  ihia  occasion  wished  to  effect^  a  third  composition  for  11«.  in  the  pound, 
his  aisets  heing  sufficient  to  pay  12«.  in  the  pound ;  and  upon  it  forther  appearing 
^Jit  he  had  made  fictitious  entries  in  his  books.  Held,  that  his  certificate  had 
wn  woperly  refused. 

Seld,  also,  that  the  question  in  such  a  case  is  not  so  much  one  of  punishment 
^  one  of  immunity,  the  Question  being,  whether  a  trader  who  has  so  conducted 
"^i&self  shall  be  permitted  to  resume  trading  without  paying  his  creditors. 

Vol.  II.  S  D.  M.  G. 
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198th^  directing  that  the  Courts  '^  having  r^ard  to 
Ex  parte  *^  conformity  of  the  bankrupt  to  the  law  of  bank- 
CuBTiBs.  ruptcy,  and  to  his  conduct  as  a  trader  before  as  wdl 
as  after  his  bankruptcy,  and  whether  the  allowance  of 
such  certificate  be  opposed  by  any  creditor  or  not,  shall 
judge  of  any  objection'  against  allowing  such  certificate, 
and  either  find  the  bankrupt  entitled  thereto,  and  allow 
the  same  or  refuse  or  suspend  the  allowance  thereof,  or 
annex  such  conditions  thereto  as  the  justice  of  the  case 
may  require/'  The  discretion  thus  reposed  in  the  Court 
which  has  to  judge  upon  the  matter  is  (as  Mr.  Swanston 
truly  says)  not  an  unlimited  discretion,  but  a  discretian 
to  be  exercised  on  judicial  grounds  with  reference  to  the 
particular  nature  and  circumstances  of  each  case;  and  pear- 
haps,  above  all,  the  Court's  discretion  is  to  be  regulated, 
if  not  restricted,  by  r^ard  to  the  conduct  of  the  faank- 
mpt  as  a  trader  before  as  weU  as  after  his  bankruptcy. 
The  question  before  us  is,  whether,  having  regard  to  the 
conduct  of  the  bankrupt  as  a  trader  before  as  well  as 
after  his  bankruptcy,  it  is  or  is  not  fit  that  he  should  re- 
ceive firom  this  Court  a  passport  (so  to  speak)  into 
the  world  of  commerce,  enabling  him  to  reoommenoe 
operations  as  a  trader  before  fulfilling  the  condition  of 
paying  the  debts  now  due  firom  him. 

The  conduct  of  the  bankrupt  as  a  trader  has  been  im- 
peached on  several  grounds:  first,  that  when  he  was 
about  suspending  his  payments,  was  intending  stoppage 
and  composition  with  his  creditors  on  the  morning  of  the 
27th  of  October,  he  had  on  the«preoeding  Saturday  pur- 
chased goods  of  tradesmen,  for  which  he  did  not  pay  and 
has  never  paid ;  and  it  is  contended  that  his  purchase  of 
these  goods  on  the  Saturday,  followed  by  the  almoBt 
immediate  stoppage  on  the  forenoon  of  the  Monday, 
was  conduct  un£air,  untradesmanlike,  and  disreputable. 
Primd  facie  it  was  so,  and  it  lies  on  the  bankrupt  to 

explain 
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explain  sach  a  state  of  things.    He  says^  that  although        1852. 

witbin  less  than  twenty-four  hours  in  one  sense^  and     ^JT^ 

forty-eight  hours  in  every  sense,  aflter  the  purchases,      Cubtibs. 

lie  proceeded  to  e£Pect  a  composition,  yet  he  intended 

on  Saturday  nothing  of  the  kind ;  that  he  bought  the 

goods  in  the  ordinary  course  of  business,  and  that  he  in- 

^^eaded  to  continue  his   trade;  but  that  on  Monday 

^^^umiing,  so  early  as  nine  o^dock,  he  received  an  invoice 

^  one  parcel  of  the  goods  firom  one  of  the  tradesmen 

^hom  he  has  thus  used,  which,  by  the  deduction  of  dis- 

^^Q^unt,  showed  that  the  tradesman  expected  immediate 

payment.    The  invoice  appears  not  to  have  been  accom* 

Panied  by  aletter,  but  the  bankrupt  inferred,  as  he  says, 

^^^9t  no  further  supplies  were  to  be  expected  firom  that 

fUarter  without  immediate  payment.    In  this  instance 

^ere  was  no  demand  of  payment,  no  pressure  either  for 

^i^at  or  a  much  larger  sum  due  from  him  to  the  same 

^i^^editor  on  another  account.    The  amount  of  the  invoice 

^um  under  28^,  but  he  says  that  it  had  such  an  effect 

upon  him,  as  indicating  an  intention  of  this  particular 

cx^editar  not  to  deal  any  longer  on  credit,  and  moreover, 

tliat  he  was  so  short  of  supplies,  and  that  his  trade  so 

K&iich  depended  on  this  tradesman,  that  the  receipt  of  the 

• 

Invoice  induced  him  to  resolve  at  once  to  come  to  a 

*^oppage.    Now  certainly  this  is  a  most  extraordinary 

"^^sMement,  and    one,  though   not    absolutely  impossi* 

^^le  to  be  true,  yet  so  improbable  that  it  requires  a 

^*c^  great  stretch  of  credulity  to  believe  it.     It  is 

^^^Uious,  too,  that  in    his    position  he    should    have 

^^aired  to  stop  payment  or  compound  with  his  ere- 

^ton,  for  it  is  plain  he  had  the  means  of  paying  at 

"^tist  12$,  in  the  pound, — ^indeed  he  shortly  afterwards 

^^ffeied  to  pay  11«.  in  the  pound.      The  whole  affair 

^em  a  most  mysterious  aspect,  for  which  one  can- 

^^  account  without  resorting  to  the  early  history  of 

^  gentleman.     It  appears  that  in  1831,  being  then 

S  2  a  linendraper, 
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1852.  a  lineudrapcr^  or  recently  an  apprentice  to  a  linen- 
^^T'^^^  dri^r,  at  IVorthinff,  and  just  out  of  his  time,  he 
CuBTiEs!  married  a  lady  of  some  fortune,  in  his  own  rank  cS 
life.  The  fortime  which  she  had  appears  to  have  been 
something  less  than  1000/.  but  more  than  800/.,  a 
good  fortune  forhisrank  in  life.  Of  this  a  sumof  500/. 
was  settled  strictly,  and  is  not  now  in  question.  There 
was  no  other  settlement,  and  the  rest  of  the  fortune  came 
into  the  bankrupt's  possession ;  but  he  says  that  though 
there  was  a  formal  deed  of  settlement  only  as  to  500/., 
there  was  some  further  agreement  or  understanding  be- 
tween him  and  his  wife,  that  he  was  to  be  a  debtor  for 
tlie  fortune  beyond  the  500/.  Whether  that  is  to  be 
believed  depends  on  the  circumstances  of  the  case  and 
his  conduct.  He  appears  on  this  occasion,  with  the 
aid  of  his  wife^s  fortune,  to  have  changed  his  line  ol 
trade,  and  to  have  taken  to  the  bacon  and  cheese 
trade,  in  which  he  was  not  long  outwardly  prosperous, 
for  in  1836  he  stopped  payment,  and  paid  IQs.  in  the 
pound.  That  was  the  conclusion  of  the  first  cycle  of 
his  trading  existence.  Afterwards  he  went  on  for  some 
years  without  entering  into  any  composition,  but  in 
1847  he  came  to  a  second  composition,  and  paid  9s. 
in  the  pound.  The  ensuing  period  of  trade  is  not  so 
long,  because  the  time  for  the  third  composition  appears 
to  have  arrived  in  the  autumn  of  1851.  Now,  looking 
back  to  these  facts,  to  which  others  might  be  added, 
some  light  dawns  upon  the  otherwise  mysterious  cir- 
cumstance of  a  man  in  his  position,  with  r^ard  to  pro- 
perty, desiring  to  stop  business  and  compound  with  his 
creditors.  I  have  endeavoured  to  the  utmost  to  account 
satisfiEU^rily  to  my  own  mind  for  his  conduct  with 
respect  to  this  third  composition,  I  have  fsedled  in  the 
attempt,  and  I  regret  to  say  that  I  am  unable  to  give 
credit  to  the  reasons  which  he  assigns. 

m 

This 
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Tim  is  not  all.     He  did  not  at  this  stage  contemplate        1852. 

baxLkraptcy^  he  intended  to  eflFect  his  object  (whatever      ^^  ^^^ 

th&t;  was)  by  a  composition^  but  his  creditors  not  wish*      Cubtibs., 

VKx^     to  accept  11«.  in  the  pounds  he  was  made  bank- 

mpt;^  and  his  books  and  documents  have  undergone  an 

adv-erse  inspection.     From  the  ledger  he  seems  to  have 

abartx-acted four  pages,  or  two  leaves;  these  he  says  were 

taken  out  by  himself.    The  knife  also  has  been  in  use 

at  more  than  one  place  in  the  book,  and  must  be  taken 

to  liave  been  so  used  by  himself;  but  what  makes  the 

matter  the  subject  of  graver  consideration  is,  that  the 

abstracted  leaves  and  the  erasures  are  all  accompanied 

by  suspicious  accounts  in  the  same  book,  to  which  I  must 

^ow  advert.     The  book  contains  at  least  four  fictitious 

^ccounts^  that  is,  they  are  accounts  headed  with  names 

of  persons  with  whom  he  had  had  no  dealing.     This  is 

Qot  denied,  but  the  allegation  upon  his  part  is,  that  the 

^I'^nsactions  were  real  and  fair  though  ascribed  to  names 

^  which  they  did  not  belong,  and  his  explanation  is, 

^uat  this  form  of  account  was  merely  adopted  because 

'^^  did  not  desire  his  clerks  to  know  what  his  afiPairs 


One  of  the  accounts  is  ascribed  to  a  person  of  the 
^^^'Jie  of  Payne,  making  Payne  a  creditor  to  the  extent 
^^  200/.     That  is  admitted  to  be  fictitious  in  every 
®®^^se ;  but  the  bankrupt  explains  it  thus  :  "  I  say,  that 
P'^viously  to  the   10th  day  of  January   1848,  I   had 
**ved  200/.   firom  the  sale  of  bacon  wrappers,  empty 
*^^^heads,  and  preferences  on  composition  with  my 
^^^itors,  which  I  had  kept  apart  from  my  business  as  a 
P^vate  fund,  but  then  wanting  the  amoimt  in  my  busi- 
^^,  I  entered  the  same  in  my  books  under  the  head  of 
Mn  Payne  J*    The  phrase  ''preferences   on  compo- 
sitions '*  is  one  which  I  never  before  heard.     Of  the 
other  three  accounts,  one  is  a  closed  account,  entered  in 

the 
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1852.  the  name  of  Maria  Curiies,  the  mother  of  the  bank- 
^w^^^^^  mpt.  .  Of  the  other  two,  being  open  accomits,  one  is 
.CuBTivs.  with  Mr.  Webberley  the  brother-in*law  of  the  bankrupt, 
the  other  with  Mr.  Pointon  his  coasin.  These  three 
accounts  are  all  of  them  fictitious  in  point  of  names, 
but  he  says  they  were  honest  accounts,  thus  entered 
for  the  purpose  of  concealment  fix>m  his  clerks,  and 
he  says  that  the  money  all  belonged  to  his  wife. 
There  is  no  pretence  for  saying  that  it  belonged  to  her 
for  her  separate  use ;  but  it  is  said  by  Mr.  Swansiam, 
and  said  truly,  that  the  bankrupt  and  his  wife  may 
have  so  considered  it,  and  that  this  would  remoTe 
any  imputation  of  dishonest  intention.  Let  us  see 
how  the  case  stands  in  this  respect.  The  sum  of  4001. 
seems  the  utmost  that  could  have  been  thus  received. 
The  sums  carried  to  the  two  accounts  with  Webberley 
and  PoifUan  amount  to  1100/.  Now  that  certainly  is  a 
great  amount  of  accumulation  on  350/.  or  400/.,  the 
remainder  of  her  fortune  not  in  settlement.  This  is 
attempted  to  be  accounted  for  by  the  interest  on  the 
500/.,  and  upon  other  money  accrued  due  in  her  right, 
and  by  her  savings  from  the  expenses  of  the  household 
which  (it  is  no  more  than  justice  to  say)  appears  to  have 
been  conducted  with  sufficient  economy  as  far  as  our  in- 
formation goes.  It  is,  however,  impossible  that  a  history 
of  this  description  should  be  presented  to  the  mind  of  any 
reasonable  being,  conversant  with  the  affairs  of  mankind, 
without  explanation  being  required.  I  agree  that  the 
improbable  is  not  always  the  untrue,  and  I  agree 
that  innocent  men  have  been  convicted  on  circum- 
stantial evidence,  apparently  satisfactory,  but  which 
has  afterwards  been  found  to  have  led  to  an  erro- 
neous conclusion.  Still,  in  himian  affairs,  those  who 
have  to  determine  on  questions  of  fact,  must  found 
their  judgment  on  the  credibility  of  evidence,  must 
form  the  best  judgment  which  they  can,  such  ques- 
tions 


CASES  IN  CHANCERY.  261 

tLoxuft    being   unsosoeptible   of   mathematical    demon-        1852. 
Bferaition.    They  cannot  decline  to  act  by  reason  of  the     V"^'^^ 
cliaz&oe  of  error  incident  to  the  subject.  Cubtixs. 

Viewing  the  case  in  that  way,  I  am  unable  to  come 
to  the  oondusion  that  this  history  is  credible :  I  do  not 
^^K^ink  it  80. 

TThe  matter  does  not  rest  here.      This  tradesman, 

Ilea  he  resolTcd  on  stoppage  and  composition,  employed 

aooountant  named  Glover  to  make  up  his  books.    In 

tlM  course  of  the  communications  which  passed  between 

€jr Mover  and  himself,  it  appears  that  these  accounts  struck 

€Sriaver  as  something  unusual,  but  it  does  not  appear 

t.luit  the  bankrupt  then  explained  to  him  that  the  ac- 

eoimts  to  which  I  have  referred  were  fictitious.    On  the 

contraiy,  he  led  Mr.  Glover  to  believe  that  they  were 

true  and  honest  accoimts  with  real  persons. 

The  matter  does  not  even  thus  end.  There  appeared 
in  tlie  account  under  the  name  of  Webberley,  on  the  27th 
of  October  1851,  a  cheque  debited  to  Webber  ley  in  part 
Payment  of  the  apparent  debt  due  to  him.  This  date 
^^^^^urally  struck  the  accountant  as  being  on  the  day  of 
^  stoppage,  and  he  remonstrated.  The  bankrupt, 
^^ever,  for  a  time  maintained  its  propriety,  and  in- 
'^"^ed  that  it  ought  to  stand,  but  ultimately  gave  way. 
^  the  27th  of  October,  when  he  had  resolved  on 
•^^page,  he  drew  a  cheque  in  the  name  of  Webberky 
*^  dated  it  on  the  preceding  Friday,  and  when  ques- 
tioned, was  unable  to  give  a  reason  why  the  name  of  Web^ 
^ley  was  placed  on  the  cheque,  or  why  it  was  so  dated. 

Other  drcnmstances  might  be  noticed ;  but  without 
l&yiiig  stress  on  more  minute  facts,  I  find  those  which  I 
^^e  already  mentioned  before  me,  and  I  am  asked,  in 

the 
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1852.  the  exercise  of  the  judicial  diacretiaii  of  a  triboiud, 
^v^^^^^  haying  to  a  certain  extent  the  judicial  administration  of 
CuBTiss.  the  affairs  of  commerce,  to  give  the  passport  of  sudi 
a  tribunal  to  this  man,  to  enable  him  to  enter  again  into 
trade.  I  am  surprised  that  the  application  should  have 
been  made  to  a  court  of  justice,  with  the  sanction  of 
any  disinterested  adviser,  conversant  with  the  facts  of 
the  case.  It  is  a  demand  without  a  pretext ;  it  is  a  de- 
mand without  colour,  and  I  do  not  recollect  a  case  where 
a  certificate  has  been  asked  in  which  there  were  mare 
plain,  palpable,  and  irresistible  grounds  for  refiisaL 
For  my  part,  and  so  far  as  my  judgment  is  concerned, 
I  dismiss  the  petition,  refuse  the  certificate,  and  refuse 
any  protection  whatever. 

The  Lo&D  Justice  Lord  Cranwobth. 

I  entirely  concur  in  the  conclusion  at  which  my 
learned  brother  has  arrived.  It  would  be  a  waste  of 
time  to  point  out  all  the  various  conclusive  evidences  of 
untruth  iu  the  statements  which  have  been  made.  The 
story  appears  to  me  utterly  incredible.  The  question  ii 
not  as  to  the  proper  quantity  of  punishment  to  be  in- 
flicted upon  the  bankrupt,  but  whether  this  Court  ought 
to  sanction  the  re-entry  of  the  bankrupt  into  business, 
without  his  having  previously  paid  his  debts  in  fulL 
The  petition  must  be  dismissed,  and  with  costs,  and  all 
protection  be  refused.  The  Respondent's  costs,  so  far  as 
they  are  not  obtained  firom  the  bankrupt,  must  come  out 
of  the  estate. 
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1852. 


Ex  parte  GEORGE  STANER.  Jufy  24. 

Iix  the  Matter  of  GEORGE  STANER,  a  Bankrupt. 

'I^HIS  was  the  appeal  of  a  bankrupt  firom  the  refusal  Before  The 

of  his  certificate  by  Mr.  Commissioner  Holroyd.  ^"^^  ^^^' 

rpi                                      .                         .  TICKS. 

J^  bankrupt  carried  on  business  at  Margate  as  a  baker.  ^  trader  who 

On  the  hearing  of  his  application  for  his  certificate,  an  obtains  mo- 

-                          _  ney  on  f  alse 

^^pposing  creditor  named  Jay  stated  that  the  bankrupt  pretences, 

obtained  450/.  from  him  on  pretence  that  it  was  to  be  ^^^^  ^^^'^ 

^  .                                              ^^  the  course  of 

hud  out  on  mortgage,  whereas  in  truth  no  mortgage  had  his  trade, 

CTerbeen  in  contemplation.     The  bankrupt  had  also  mj^condncted 

borrowed  a  sum  of  200/.  from  a  Mrs.  Fife  under  similar  himself  as  a 

___              •     1          /•    1  trader  wita 

Circumstances.     The  particulars  of  these  transactions  reference  to 

we  stated  in  the  judgment  of  the  Lord  Justice  Lord  ^  certifi- 

Oramorth.  Misconduct 

as  a  trader 

Mr.  Cooke,  in  support  of  the  appeal.  H o^x^  ^^ 

Assuming  the  allegation  of  the  opposing  creditor  to  106  came  into 

1  operation 

06  true,  the  conduct  of  the  bankrupt  would  not  have  may  be  pro- 
been  conduct   as  a  trader   "  within  the    meaning  of  Pf'^y  ^S^^' 

,                                                                                        °  ed  upon  an 

the  Act :"   Ex  parte    Wakefield  (a),   and   Ex  parte  application 

%fcer(J).     Moreover,  according  to  the  allegation,  the  (^te^imder 

tRuisactions  in  question  took  place  before  the  new  statute  that  Act. 
came  into  operation.  There  are  no  words  in  the  Act 
^lirecting  that  it  shall  operate  retrospectively,  so  as  to 
render  a  past  act  an  offence  within  the  meaning  of  the 
256th  section.  Independently  of  these  considerations,  the 
frand  is  altogether  displaced  by  the  evidence  in  the  case. 

Mr.  Jay  and  a  daughter  of  Mrs.  Fife  were  examined 
'^ore  the  Court  orally,  as  was  also  the  bankrupt. 

Mr. 
(«)  iDeG.^S.  18.  (b)  ZDeG.Sf  S.  601. 
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1852.  Mr.  Bacon  and  Mr.  Btyley,  for  the  ofptmnf^ 

^^     ditorB,and 
Stahxb. 

Mr.  J.  T.  Wood,  for  the  assigiiees^  were  not  «J1'==« 
upon. 

The  Lord  Justice  Lord  Cranworth. 

This  is  another  of  those  distressing  cases  with  whicst^ 
we  have  to  deal.    It  is  an  appeal  from  the  decinon  c^ 
the  Commissioner^  upon  an  application  for  a  certificate^ 
which  he  thooght  it  his  duty  to  refuse.    I  think  Ik 
Commissioner's  decision  right  on  several  grounds.    In 
the  first  place^  before  the  bankrupt  can  ask  for  a  certtfi*' 
cate,  he  must  have  conformed  to  the  bankrupt  law  since 
his  bankruptcy ;  he  must  have  stated  the  truth  and  the 
whole  truth  respecting  his  estate,  and  I  do  not  shrink 
firom  saying  that  here  he  has  not  done  so.    I  do  not 
believe  the  statement  which  he  has  made. 

There  were  two  transactions  relative  to  loans  brougiEt 
in  question.    The  first  was  that  of  Mr.  Jay.     Mr.  Jay 
says  that  he  advanced  his  money  to  Staner  originally  on 
an  undertaking  that  it  should  be  invested  on  secority ;  he 
says  that,  in  a  letter  which  is  now  lost,  Staner  told  him 
that  it  was  to  be  invested  on  a  mortgage  of  an  estate  of  a 
Mr.  Petley,  but  that  after  many  iuquiries  made  by  him, 
and  many  excuses  made  by  Sterner,  the  latter  called  on 
Mr.  Jay,  and  told  him  the  mortgage  was  at  length 
completed,  but  he  added  that  it  was  taken  for  7002. 
or  more,  and  that  as  he  (the  bankrupt)  had  advanced 
the  greater  proportion  of  the  money,  he  would  retain 
the  mortgage  in  his  own  hands,  and  give  Mr,  Jay  a 
security  on  his  own  property,  to  which  Mr.  Jay,  it  is 
said,  acceded.      It  is  immaterial  to  consider  whether 
that  did  or  did  not  absolve  the  bankrupt  from  the 
former  engagement.    But  the  purpose  for  which  I  wish 

to 
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considar  H  ia  this :  What  was  the  tme  transaction  ?        1852. 

▼hat  the  bankmpt  has  stated  to  be  the  true  transac-      ^^^^""'^ 
is  not  SO,  then  he  has  been  deliberately  stating  what      Stjjtsb. 

knew  to  be  untroe.  Mr.  Jay  says  it  was  a  contract 
a  mortgage  for  Mr.  Petley.  The  bankmpt  says  it 
a  loan  to  him  on  his  promissory  note.  Looking  at 
documents,  which  statement  do  they  bear  out? 

[His  Lordship  adverted  to  the  evidence  on  this  point, 
read  the  following  passage  fiom  a  letter  of  the  bank- 
to  Mr.  Jay :] — **  I  take  it  for  granted  you  will  have 
mcmey  on  Friday.    The  security,  you  may  rest 
is  of  the  most  desirable  character,  or  you  should 
not  have  the  investment.    Leave  that  to  me.''     [His 
Xiordahip  then  continued :]  — ^Now  these  are  terms  utterly 
igfKXHicilesble  with  the  notion  that  he  was  borrowing 
the  money  merely  on  his  own  personal  security.    Upon 
ihe  whole  evidence  I  come  to  the  conclusion  that  Jay  ii 
a  penon  to  be  believed,  and  that  the  bankrupt  is  to  be 
AUiered. 

If  the  case  rested  on  the  evidence  of  Jay  alone,  I 
i^Kxild  have  come  to  the  condusion  that  the  bankrupt 
U  wilfully  intended  to  deceive  his  assignees,  and  the 
pvtiM  interested  in  his  estate,  and  had  not  conformed 
to  the  bankrupt  laws.    But  the  case  does  not  rest  here : 
anotiier  transaction,  of  a  similar  character  to  the  former, 
^  {dsoe  between  the  bankrupt  and  a  Mrs.  F\fe ; 
^  in  this  instance  also  we  have   had   the  advan-* 
tige  of  seeing  the  demeanour  and  hearing  the  state- 
iDeotof  Miss  F^e  and  the  bankrupt,  and  we  have  had 
tiie  affidavit  of  her  mother,  Mrs.  Fife,  who  cannot  be  ex- 
amined here  orally,  on  account  of  her  illness.    The  bank- 
rapt,  who  knows  the  evidence  which  she  gave  before  the 
Commisiioners,  and  is  probably  aware  that  her  cross- 
examination 
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1852.        examinatioiL  would  not  be  fiavonxable  to  him,  did  ni 
^^^*t^      wish  that  the  matter  should  be  delayed  on  that  aoooun^K 
Stahib.      Now^  what  is  the  account  given  by  the  mother  in  ' 
affidavit^  and  in  a  very  straightforward  manner  by  tl 
young  woman  here  to-day  ?      Mrs.  Hfe  had  lost  h- .  ^i 
husband^  who  died  in  1849^  leaving  a  little  mons^ 
about  200/.,  in  the  house.     Staner  had  known  the  hms-^ 
band  at  Margate,  and  took,  or  professed  to  take,  some^ 
interest  in  him  and  his  family ;  and  the  widow  and  her 
daughter  supposed  him  to  be  their  only  friend.    He 
tendered  his  advice  to  them,  and  appointed  to  meet 
them  at  the  London  terminus  of  the  BlackwaU  Railway. 
They  went,  and  Staner  asked  them  in  what  circumstances 
they  were  left,  and  was  told  that  they  had  200/.,  and 
that  was  more  money  than  they  liked  to  have  in  the 
house.     He  said  that  it  was  unlucky  he  had  not  known 
sooner,  as  he  could  have  got  it  invested;  that  a  Mr. 
Powell,  of  QueX'park,  was  just  dead,  that  the  CoUaufg 
were  therefore  in  want  of  money,  and  that  he  could 
have  got  5/.  per  cent.     He  asked  them  how   long  it 
would  take  them  to  get  the  money,  as  perhaps  it  was 
not  too  late.      He  then  promised  to  wait  while  they 
went  for  the  money,  and  in  the  meantime  to  aee'if  he 
could  manage  the  matter.     They  went  and  got  the 
money,  and  on  their  returning  with  it,  he  said  be  had 
seen  the  party  and  was  happy  to  say  it  was  not  too  late, 
and  that  he  could   put  the  money  to  work  directly. 
Then,  relying  upon  him  and  his  friendship,  they  put 
their  all  into  his  hands ;  he  took  it  and  went  away. 

The  bankrupt  denies  all  this,  and  that  there  was  to  be 
any  security,  except  his  own  personal  security.  It  is 
utterly  incredible  that  the  story  told  by  the  daughter 
of  Mrs.  Fife  can  be  an  invention;  and  it  is  strongly 
corroborated  by  the  mode  in  which  the  bankrupt  himself 

has 
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answered  the  questions  put  to  him  regarding  it.        1852. 
first  he  said  he  did  not  recollect  it.     Now  he  must      ^m^Zwie 
l&Ave  recollected  it  if  it  had  occurred,  and  if  it  had  been      Stansb. 
^ustrae  he  would  at  once  have  contradicted  it.     When 
pressed  with  further  questions,  he  seemed  to  feel  his 
position,  and  then  he  denied  the  story  to  be  true. 
'We  have  the  duty  cast  upon  us,  in  this  case,  of  saying 
^whether  we  disbelieye  this  young  woman,  supported 
as  she  is  by  the  affidavit  of  her  mother  (too  ill  to  be 
examined),  or  pay  no  attention  to  the   oath   of  the 
bankrupt.     I  have  no  hesitation  in  saying  that,  in  my 
opnion,   the  bankrupt  has  told  a  deliberate  and  in- 
tentional fidsehood,  and  that  on  that  ground  alone  the 
certificate  has  been  most  properly  refused  him. 

The  Lord  Justicb  ELnioht  Bruce. 

The  agreement  of  Lord  Cranworth,  with  the  decision 
tJfthe  learned  Comnussioner,  would  be  an  affirmance  of 
it,  whatever  might  be  my  own  opinion.    I  think  it 
ri^ty  however,  not  to  abstain  from  stating  what  my 
opnion  is.    First,  as  to  the  law.     It  has  been  suggested, 
hjr  Mr.  Cooke  J  that  even  if  the  case  set  up  by  the 
opposing  creditors  were  made  out,  it  does  not  fall 
withm  the  256th   section  of  the   Bankrupt  Act   of 
1849,  because  the  particular  facts  occurred  before  that 
statute.     For  this  no  decision  was  cited;   and  con- 
sidering the  learning  and  experience  of  Mr.  Cooke,  I 
think  I  may  take  it  that  none  exists ;  and  I  state  my 
opinion  to  be,  that  if  this  case  comes  otherwise  within 
the  Act  of  Parliament,  it  is  not  the  less  so  because  the 
conduct  complained  of  took  place  before  the  passing  of 
the  statute. 

Another  observation  made  was,  that  the  debt  was  not 
firaadulently  contracted  by  the  bankrupt  in  his  trade, 

and 
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1852.  and  that,  therefine,  it  was  not  ocmdact  in  a  trader  with- 
j^r^^  ix^  the  meaning  of  the  Bankrupt  Act,  and  for  tfaia  Bt^ 
Stavxe.  decision  in  WakefieUPs  case  (a)  was  referred  to  and  rdied 
upon.  My  impression  is  different  as  to  the  effect  of 
that  case ;  I  think  that  conduct  of  a  trader,  showing 
him  to  be  unworthy  of  that  degree  of  estimation  which 
ought  to  belong  to  one  engaged  in  the  transactions  of 
commerce,  or  indeed  in  any  other  transactions  of  liiSs^ 
may  be  conduct  within  the  Act — though  not  conduet 
actually  in  trade.  K  in  Wakefield* 8  case  (a)  I  said  any* 
thing  contrary  to  this,  I  was  wrong;  but  I  do  not 
tihink  that  I  did. 

So  far  as  to  the  law.  There  are  two  acts  of  the 
bankrupt  impeached.  How  the  matter  would  have 
stood  if  Jay* 8  case  had  been  the  only  one  against  the 
bankrupt,  I  will  not  give  an  opinion,  because  it  is  not 
necessary;  but  I  am  satisfied  on  the  evidence,  so  fiur 
as  any  one  can  be  satisfied  on  the  comparison  of  a  con- 
flict of  testimony  by  adverse  witnesses,  that  the  money 
of  Mrs.  F^e  was  obtained  from  her  unfairly,  improperly^ 
fraudulently.  A  state  of  things  was  represented  to  the 
two  ladies  which  did  not  exist ;  they  were  ignorant  (I  do 
not  use  the  term  in  an  offensive  sense)  and  helpless  womeDy 
whom  this  tradesman,  who  professed  to  be  their  friend, 
ought  to  have  assisted,  advised,  and  supported^  and  if 
he  saw  them  about  to  commit  an  act  of  imprudence^ 
he  ought  to  have  prevented  them;  at  all  events^  he 
ought  to  have  told  them  the  truth.  He  allowed  them, 
however,  and  caused  them  to  part  with  their  money 
under  a  mistake  and  misapprehension  wilfrilly  created 
by  himself  for  hia  own  selfish  purposes.  I  come  to  the 
conclusion,  upon  the  evidence,  that  the  bankrupt  con- 
tracted 

(a)  4^  Be  O.  St  8.  IB. 
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tracted  a  debt  with  Mrs.  F^e  by  fraud  and  on  false 
pretenoea.  Considering  that  I  come  to  that  condnsion^ 
ajid  considering  the  256th  section  of  the  Bankrupt  Act, 
I  am  to  ask  myself  whether  a  man  capable  of  committing 
±Iiis  single  act  as  to  these  women,  is  worthy  to  receive 
'wliai  I  have  called  a  passport  to  enter  into  trade  again 
'irit.liout  paying  his  debts.  I  am  of  opinion  that  he  is 
not ;  and  on  the  ground  of  his  conduct  to  these  helpless 
'women  alone  I  refuse  him  his  certificate. 


1852. 

JEx  parte 
Stajteb. 


Hiei  the  petition  be  dismissed,  and  the  costs  of  the 
aasignees  and  opposing  creditors  come  out  of  the  estate. 


Ex  parte  SIDNEY  SHERLOCK. 
In  the  Matter  of  SIDNEY  SHERLOCK,  a  Bankrupt. 


Jul^f  28. 


^PHIS  was  the  appeal  of  the  bankrupt  from  the  refusal 
of  his  certificate  by  Mr.  Commissioner  Stevenson, 

One  ground  of  the  appeal  was,  that  the  Commissioner 

Iiad  no  jurisdiction  to  appoint  a  sitting  on  the  subject  of 

the  grant  of  the  certificate  without  an  application  on  the 

part  of  the  bankrupt,  which  had  not  been  made  in  the 

present  case. 

The  bankrupt  had  carried  on  business  at  Liverpool  as 
a  wine-merchant.  The  adjudication  took  place  on  the 
lOth  of  October  1851.  After  the  bankrupt  had  passed 
Ins  last  examination,  the  Commissioner  appointed  a 
public  sitting  for  the  allowance  of  the  certificate.  The 
bankrupt  had  made  no  application  for  such  sitting,  and 

on 
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1852.       on  the  contrary  had  protested  against  any  being  ap  ^ 

^^     pointed,  and  he  now  stated  by  his  petition  and  affidanta 

Shxblock.    that  he  was  not  then  nor  now  ready  to  enter  into 

question  of  his  certificate. 


Mr.  Swanston  and  Mr.  Renshaw,  in  support  of 
appeal. 


Although  the   198th  section  of  the  Bankrupt 
Consolidation  Act  1849^   does  not  say  anything  of 
application  on  the  part  of  the  bankrupt^  it  assumes 
application  to  be  made  by  him^  for  it  requires  notice 
be  given  to  the  solicitor  of  the  assignees^  and  assigni 
and  that  creditors  shall  give  to  the  Registrar  three  di^; 
notice  of  their  intention  to  oppose^  but  nothing  is 
about  notice  being  given  to  the  bankrupt.     As  he  is 
person  most  interested  in  the  proceeding,  the  infere 
is  irresistible  that  the  bankrupt  was  intended  to  be 
applicant. 


[The  Lord  Justice  Knight  Bruce. — The  89th 
of  5  &  6  Vict,  c.  122,  provided  that  it  should  be  lawfuL 
the  Court  authorized,  to  act  in  the  prosecution  of 
fiat  in  bankruptcy  already  issued  or  thereafter  U^ 
issued,  on  the  application  of  the  bankrupt  named 
such  fiat,  to  appoint  a  public  sitting  for  the  allowance 
his  certificate;  it  then  continues  in  terms  similar         ^ 
those  of  the  present  enactment.     Does  not  the  omiaszi 
of  the  words  "  on  the  application  of  the  bankrupt,^'  i; 
the  present  Act,  seem  to  be  designed  ?] 

The  provisions  being  in  pari  materia,  must  be  taken 
not  to  difier  in  this  respect,  there  being  no  express 
words  indicating  an  intention  so  to  alter  the  law. 
Justice  to  the  bankrupt  requires  that  he  should  be  able 

to 
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select  his  own  time  for  the  consideration  of  his  certi- 
It  is  no  hardship  to  the  creditors  that  it  should 

deferred,  because  by  the  bankrupt  remaining  without 
lu^  certificate,  all  his  property  and  he  himself  personally 
x'^^xsain  liable  to  their  demands. 

JVfr.  Bacon  and  Mr.  Speed,  for  the  assignees,  were  not 
o&Ued  on. 

7^  Lord  Justice  Knight  Bruce. 

The  ojnnion  of  both  of  us  is, — that  the  true  construc- 
of  the  198th  section  of  the  Bankrupt  Law  Consoli- 
ion  Act,  whether  compared  with  the  39th  section  of 
tlie  statute  5  &  6  of  the  Queen,  chapter  122,  or  con- 
sidered independently  of  that  statute,  does  not  require 
application  to  be  made  on  the  part  of  the  bankrupt 
order  to  give  the  Commissioner  jurisdiction. 


1862. 

JSx  parte 
Shbblock. 


Bx  parte  NICHOLAS'S  Assignees ;  Jufy  29. 

In  the  Matter  of  JACOB  JENKINS  NICHOLAS, 

a  Bankrupt; 

I^   the    Matter  of   the    MONMOUTHSHIRE    and 
GLAMORGANSHIRE  BANKING  COMPANY ; 

AND 

In  the  Matter  of  THE  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  &  1849. 

^HIS  was  an  appeal  from  the  rejection  by  the  Com- 
missioner of  a  proof  for  the  amount  of  a  call  made 
^Bider  the  Joint-Stock  Companies  Winding-up  Acts. 

The 

2 f  Company  became  bankrupt.  Afterwards  an  order  for  the  winding  up  the 
aira  01  the  baDkin^  Company  wa?  made.    Subsequently  the  bankrupt  obtained 
In  certifiGate,  and  ma  name  was  afterwards  included  in  the  list  of  contributor ies. 
On,  a  call  being  afterwards  made,  the  official  manager,  by  the  Master's  direc- 
im,  applied  to  proTe  for  the  balance  due  from  the  Bankrupt  afler  debiting  him 
trfth  the  call.    Meld,  that  the  proof  ought  to  have  been  aamitted. 

Vol.  II.  T  d.  m.  g. 
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IBj  the  14th  section  of  the  Joint  Stock  Companies        1862. 
W^  mnding-up  Amendment  Act,  1849,  it  is  enacted,  "  That      ^T^^"^*^ 
wmj  contribntory,  or  alleged  oontribntoiy,  be  a  bank-     Nicholas. 
or  insolvent,  he  shall  be  entitled  to  attend  by  his 
>,  and  in  all  proceedings  against  his  estate,  under 
said  Act,  shall  be  sufficiently  represented  by  such 


II 


y  the  80th  section  it  is  enacted,  ''  That  where  any 
iributory  of  the  Company  is  a  bankrupt  or  insolvent, 
aliaU  be  lawful  for  the  official  manager  to  prove  in  the 
of  such  bankruptcy  or  insolvency  for  any  balance 
by  the  Master  to  be  proved  against  the  estate  of 
oontnbutory,  and  to  take  and  receive  dividends  in 
of  such  balance,  in  the  matter  of  the  bankruptcy 
insolvency,  as  a  separate  debt  due  from  such  bank« 
^**^pt  or  insolvent,  and  rateably  with  the  other  separate 
^^c^diton :   Provided  always,  that  if  any  creditor  of  the 
C^ompany,  not  being  such  petitioning  creditof  under  the 
fiat^  aa  after  mentioned,  shall  have  proved  or  shall  prove 
^Si^inst  the  estate  of  such  bankrupt  or  insolvent  contrL- 
^Hxtary,  in  respect  of  any  debt  due  from  the  Company, 
then  the  divjbdends  received  by  the  official  manager  from 
the  estate  of  such  bankrupt  or  insolvent  contributory 
%WQ  be  paid  and  distributed  by  the  official  manager, 
^mder  the  direction  of  the  Master,  in  the  first  instance 
nteaUy  amongst  the  creditors  of  the  Company  so  proving 
spinst  the  estate  of  such  bankrupt  or  insolvent  contri- 
butory as  aforesaid,  until  the  debts  due  to  such  creditors 
/"OpectiTely  be  fuUy  paid;  and,  subject  thereto,  such 
clindends  shall  be  applied  by  the  official  manager  to- 
tnrds  the  general  purposes  of  the  winding  up  of  the 
affidrs  of  the  Company.    Provided  also,  that  in  case  any 
such  fiatshall  have  been  issued  on  the  petition  of  a  joint 
creditor  of  the  said  Company,  in  respect  of  his  joint 
debt,  and  he  shall  have  proved  such  joint  debt  for  the 

T  2  purpose 
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1852.       purpose  of  receiving  diyidends  under  such  fiat,  then  any 

^^^Ij^     dividends  paid  to  such  petitioning  creditor  under  such 

Nicholas,    proof  shall  be  set  against  the  dividends  payable  to  such 

official  manager^  in  respect  of  the  proof  so  made  by  him 

as  aforesaid^  so  far  as  the  same  will  extend/' 

Mr.  Bethell  and  Mr.  W.  M,  James,  in  support  of  the 
appeal. 

This  case  is  expressly  provided  for  by  the  80th  section 
of  the  Amendment  Act  of  1 840.  The  Commissioner  pro- 
ceeded upon  the  words  "  where  any  contributory  of  the 
Company  is  a  bankrupt  or  insolvent/'  and  held  that  the 
section  only  applied  to  bankruptcies  which  had  taken 
place  before  the  passing  of  the  Act^  and  only  to  cases  in 
which  the  bankrupt  was  on  the  list  of  contributories  at 
the  time  of  the  bankruptcy.  ^The  whole  scope  of  the 
Act^  and  the  terms  of  the  14th  and  30th  sections 
however^  show  that  the  operation  of  the  clause  is  not 
thus  limited.  The  interpretation  clause  of  the  Act  of 
1848,  shows  that  the  word  "  contributory*'  is  not  con- 
fined to  persons  on  the  list.  In  Chappie's  case  {a),  Sir 
James  Parker  held  that  a  call  made  upon  a  bankrupt  was 
barred  by  his  certificate  previously  obtained.  It  follows 
that  it  is  a  provcable  debt  against  his  estate. 

Ex  parte  Brown  {b)  has  already  decided  the  question. 

Mr.  Ronndell  Palmar  and  Mr.  Karslake,  for  the 
assignees  of  the  bankrupt. 

In  ChappWs  case,  cited  on  the  other  side  (a),  Vice- 
Chancellor  Parker  held  that  a  certificated  bankrupt 
ought  not  to  be  placed  upon  the  list  of  contributories, 
and  that  is  the  very  proposition  which  we  maintain  here. 
There  was  no  debt  at  the  date  of  the  bankruptcy  in 
respect  of  this  call,  a  circumstance  which  completely  dis- 
tinguishes 

{a)  5  De  a.  Sf  S.  400.  (b)  3  Be  G,  Sc  8.  690. 
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tiuguifilies  the  case  from  Ex  parte  Broum  (a).     The        1852. 
Aznendment  Act  was  merely  designed  to  give  a  l^is-      ^^^'"^ 
lative  sanction  to  the  decision  in  Ex  parte  Broum,  as     Nicholas. 
is  clear  froui  the  expression  ^^  when  a  contributory/^  '^  is 
bajxkrupt.'^     That  condition  is  only  fulfilled  by  the  lia- 
bility as  a  contributory  having  been  settled  before  the 
bankTTuptcy.    Before  any  order  is  made  there  is  no  debt^ 
and  ^Iie  Court  will  not  impute  to  the  Legislature  the  in- 
tention of  disturbing^  further  than  the  express  words  of  the 
Act  pequire^  those  rules  for  the-  administration  of  a  bank- 
rupt's  estate^  which  justly  exclude  those^  who  are  jointly 
liable  with  him^  from  proving  against  his  estate  in  com- 
petition with  their  own  creditors. 

They  dted  Davison  v.  Farmer  {b),  and  Steward  v. 
(c). 


The  Lord  Justice  Knight  Bruce. 

These  applications^  the  one  in  the  bankruptcy  of  Mr. 
JocoA  Jenkins  Nicholas,  and  the  other  under  a  winding- 
^p  order  that  applies  to  a  joint-stock  Company  of  which 
^.  Nicholas  was  a  shareholder^  raise  substantially  this 
<Mily  question  (I  discard  questions  of  form),  whether,  by 
the  effect  of  the  Acts  of  Parliament  called  the  Joint- 
Stock  Companies  Winding-up  Acts,  the  general  separate 
creditors  of  a  bankrupt  who  happens  to  hold  shares  in 
a  joint-stock    Company,  which  is  made  liable  to  the 
operation  of  these  Acts,  are  placed  in  a  diflferent  position 
from  the  general  separate  creditors  of  any  other  person 
engaged  in  a  mercantile  partnership.     The  question  is, 
not  whether  there  ought  to  be  a  diflTerence,  not  whether 
there  are  grounds  in  theory  or  reason  for  making  it,  but 
whether  the  Legislature  has  or  has  not  said  tb^t  it  shall 
be  so  in  language  not  to  be  mistaken.     Now  the  case 

stands 

(a)  ZDcG.^S.  590.  (b)  6  Exch.  242. 

(c)  10  M.  Sf  W.  711. 
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1852.  stands  thus : — Mr.  Niekobu  was  unhappily  a  shaiehdider-si 
^^^J^  in  one,  I  bdieve,  of  the  most  wretched  of  the  joint — 
NicHoiiJ.  stock  Companies  which  have  failed.  It  stopped  payments 
in  the  year  1851.  At  the  time  of  the  stoppage^  Mr.  * 
Nicholas  had  not  become  a  bankrupt^  he  became  a  bank — 
rapt  afterwards.  After  his  bankruptcy,  but  before 
obtained  his  certificate,  a  winding-up  order  was  nuid< 
and  after  the  winding-up  order  his  certificate  was  ob-^ 
tained;  and  it  is  now  contended,  on  the  part  of 
official  manager  of  the  Company,  that  a  call  made 
respect  of  the  shares  which  this  bankrupt  held  befoire  bis 
bankruptcy,  is  to  be  treated  for  every  purpose  as  a  se- 
parate debt  of  the  bankrupt  in  the  administration  of  his 
estate, — a  startling  proposition,  certainly,  to  any  person 
who  has  not  his  attention  called  to  the  details  of  these  Acts 
of  Parliament.  It  is  clear  that,  independently  of  these  Acts 
of  Parliament,  according  to  all  the  ordinary  law  relat- 
ing to  bankruptcy,  proof  could  not  be  made  in  competi- 
tion with  the  separate  creditors.  It  could  not  be  made 
on  behalf  of  the  partners  in  the  joint-stock  Company, 
because  all  the  debts  are  not  paid ;  nor  could  it  be  made 
on  behalf  of  a  joint  creditor,  because  there  is  joint  es- 
tate, and  probably  there  are  solvent  partners.  If  the 
general  separate  creditors  are  to  suffer,  it  is  on  the 
ground  of  a  particular  law  created  by  these  Acts.  The 
case  seems,  to  my  learned  brother  and  to  myself,  to 
turn  entirely  upon  the  14th  and  30th  sections  of  the 
Joint  Stock  Companies  Winding-up  Act  of  1849.  [His 
Lordship  read  them  (a)]. 

It  is  difficult  to  surmount  these  words,  but  it  has  been 
contended  that  the  Act  docs  not  apply  to  a  case  where 
bankruptcy  has  takcu  place  before  the  winding-up  order. 
Now  the  word  "  is  "  cannot  be  construed  literally ;  it 
means  "  shall  be,^'  or  "  may  happen  to  be."     Acoordiug 

to 

(a)  See  ante,  p.  273. 
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to  the  ooDstraction  offered  on  the  part  of  the  assignees^        1852. 
the  word  ought  to  be  rather  "  becomes.'^    The  particii-      ^v^^*^^ 
lar  ¥erb  uaed  seems  more  favourable  to  the  argument  on     Kicholab. 
behalf  of  the  official  manager  than  to  the  argument  op- 
posed to  him.    The  bankruptcy  did  not  release  this  gen- 
tleman from  his  liability.     He  was  as  liable  at  the  mo- 
ment of  the  winding-up  order  as  ever,  and  so  was  his 
estate.    He  was  liable  in  person,  because  he  had  no  cer- 
tificate.     His  estate  was  liable,  because  it  was  liable 
before  the  bankruptcy.    There  appears  to  be  nothing 
unreasonable  in  that  particular  construction.    The  mode 
in.  "irliich  the  dividends  are  to  be  paid  is  a  different  mat- 
^63r.      The  moment  you  surmount  the  difficulty  presented 
I7  tlie  use  of  the  word  "  is"  and  hold  that  it  applies  to 
*  l^aiikrupt  who  has  not  obtained  his  certificate,  the  only 
^^fficulty  is  surmoimted,  because  the  other  words  are 
^^l^ar.    The  words  are,  that  the  official  manager  may 
piX)(ve  for  the  balance  due  from  the  bankrupt  to  the  Com- 
P^^y  as  a  separate  debt  due  from  such  bankrupt  or  in- 
^vent,  and  rateably  with  the  other  separate  creditors. 

We  agree  that  this  changes  the  law  of  the  country  as 
to  particular  individuals,  for  reasons  which  we  do  not 
comprehend.    It  is  not,  however,  our  business  to  inquire 
what  the  reasons  were;  our  duty  is  to  construe  the  Act. 
I  fear  that  the  rights  of  creditors  have  been  changed  by 
the  Legislature,  whether  it  was  so  intended  or  not.    The 
latter  clauses  of  the  30th  section,  as  to  the  application  of 
the  dividends,  are,  perhaps,  locus  communis,  and  afford 
an  ai^ument  each  way ;  but  the  arguments  in  favour  of 
the  view  taken  by  the  official  manager  seem  to  preponde- 
rate.   It  is  true  that  there  are  provisions  which  do  not 
seem  to  me  well  or  correctly  adapted  to  any  theory  or 
any  practice  that  ever  prevailed  in  the  country,  as  far  as 
I  imderstand  the  matter ;  but  it  would  be  very  unsafe 
to  rely  on  such  provisions   as  contravening  language 
ifrhich  happens  to  be  so  clear  as  the  words  of  this  section 

that 
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1852.       that  I  have  read.    I  feel  myself^  therefore^  obliged  to  say^ 
^^'^J^Jt^      with  regret,  that  this  demand  has  been  directed  by  the 
NicHOLAfl.     law  of  the  coimtry  to  come  in  competition  with  the  sepa- 
rate creditors,  who  are  thus  placed  in  a  different  position 
from  any  other  separate  creditors. 

The  Lord  Justice  Lord  Cranworth. 

I  concur  in  the  conclusion  of  my  learned  brother^  and 
with  the  same  regret.  If  Mr.  Palmer  had  satisfied  me 
that,  by  construing  the  words  '^is  bankrupt ''  as  he  sug- 
gests, the  difficulty  would  be  surmounted,  he  would  have 
gone  some  way  towards  convincing  me  that  the  construe 
tion  contended  for  by  the  assignees  was  the  correct  one. 
But  whatever  be  the  period  of  the  bankruptcy  relatively  to 
that  of  the  order  to  wind  up  the  Company,  the  same  dif- 
ficulty and  anomaly  presents  itself,  viz.  that  the  general 
body  of  separate  creditors  of  a  person  who  happens  to  be 
a  contributory  to  a  joint-stock  Company,  are  placed  on 
a  different  footing  from  that  on  which  they  would  have 
stood  if  these  Winding-up  Acts  had  not  been  passed.  It 
is  difficult  to  suppose  that  the  Legislature  intended  to 
affect  or  alter  their  rights,  but  it  is  our  duty  to  confine 
our  attention  to  the  language  of  the  Acts  of  Parliament^ 
which  cannot,  I  think,  be  interpreted  so  as  not  to  lead 
to  some  anomaly. 
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1852. 


In  the  Matter  of  WAUGH'S  TRUST,  Jan,  14,  21. 

AND 

I^i^  the  Matter  of  THE  TRUSTEE  ACT,  1850. 

]J£lt.  J.  V.  PRIOR  appUed  for  an  order  under  the    ^^^^fjl^ 

Trustee  Act  1850,  Testing  certain  trust  estates        tices. 

^  *  Hew  trustee  appointed  in  the  place  of  a  deceased  Semble,  that 

trD*tee  whose  heir-at-law  was  of  unsound  mind,  although  ^®  I^rds 

'  °      Justices  m- 

not  8o  found  by  inquisition.  trusted  by 

warrant  un- 

TTie  Lord  Justice  Lord  C&an worth.  mwiual  tcf^ 

The  statute  which  constitutes  this  Court,  14  &  15  S^^r 
Vict.  c.  83,  enacts  in  sect.  13,  that  "  nothing  therein  con-  have  jurisdic- 
tained  shall  aiSect  any  of  the  powers,  duties,  or  autho-  ^  vesting  or- 

tities  of  the  Lord  Chancellor,  under  and  by  virtue  of  der  under  the 

^  Trustee  Act, 

any  appointment  under  the  sign  manual  of  .the  Crown,  as  where  the 

having  the   custody  of   the    persons   and  estates    of  lJ«irof  the 
^  ^  ^  survivor  8 

iimatics.^'     It  is  true  that  we  also  are  now  exercising  a  trustee  is  of 
jurisdiction  in  Lunacy  by  a  warrant  under  the   sign  ^^^^^t 
manual;  but  then  the  Trustee   Act,   1850,   like  the  for  greater 
foraier  Act,  1  Will.  IV.  c.  60,  only  authorizes  the  Lord  j^^^  Chan-  ^ 
Chancellor,  intrusted  as  therein  mentioned,  to  do  what  is  cellormade 
lere  asked.     It  seems  to  us  that  it  would  be  safer  to 
make  the   application  to    the   Lord   Chancellor,   who 
strictly  comes  within  the  words  of  the  statute.     We  do 
not  mean  to  say  that  we  have  not  the  power,  but  we 
think  the  point  one  well  worthy  of  consideration.     Had 
the  statute  contained,  after  the  words  "Lord  Chancellor," 
the  words   "or  other  person  or  persons  intrusted  as 
aforesaid,"  or  some  such  words,  the  case  would  have 
been  free  from  the  difficulty. 

7%€  Lord  Justice  Knight  Bruce. 

If  that  which  my  learned  brother  has  suggested  be 

the 


In  re 
Wauoh. 
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the  true  construction  of  the  Act — and  I  must  desire 
to  be  considered  as  dissenting  from  it — we  should 
no  service  to  the  Petitioner ;  for  if  we  were  to  make 
order,  and  the  property  were  subsequently  offered 
sale,  some  objection  would  probably  be  taken  by 
conveyancers.     The  Crown  appoints  an  officer  or  offi< 
to  exercise  jurisdiction  and  perform  certain  fiincti 
in  Lunacy.    The  warrant  which  gives  to  this  Courl 
jurisdiction  directs  that  the  Lord  Chancellor  or 
Lords  Justices,  or  his  Lordship  and  either  of  the  Lc 
Justices,  shall  adjudicate  in  matters  of  this  nat 
The  section  of  the  statute  which  has  been   lefei 
to,  speaks  certainly  of  the  Lord  Chancellor  only, 
have  called  your  attention  to  this  point;   but  if 
like  to  hazard  the  difficulties  which  may  hereafter  a 
when  the  property  shall  be  dealt  with,  we  may  be 
posed  to  make  the  order. 


The  matter  was  afterwards  brought  before  the  I 
Chancellor,  who  made  the  order,  saying,  that  althoi 
this  was  the  safer  course,  his  Lordship  considered  t 
the  Lords  Justices  had  jurisdiction  under  the  Act 
deal  with  the  case. 


Jan,  28.       In  the  Matter  of  NOBLE,  a  Person  of  unsound  Mi 


Before  The    "|^[R.  OSBORNE  supported  a  petition  praying  t 
TICB8.    "  ^^®  income  of  a  lunatic  might  be  paid  to 

Where  one  of  surviving  committee  of  the  estate,  to  be  applied  by  1 
teM^°alu-  ^^^  ^^®  benefit  of  the  lunatic,  whose  income  was  li 
natic's  estate  more  than  100/.  per  annum,  which  had  been  repoi 
the  property    ^7  ^^  Master  to  be  not  more  than  sufficient  for 

^^M  yenr  support, 

small,  the 
Court,  with- 
out a  fresh  reference  to  the  Master,  ordered  the  income  to  be  paid  to  the 
viving  oommittee  on  evidence  of  his  solvencj. 
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Mr.  Coitrell,  for  the  next  of  kin^  consented. 

The  Lord  Justice  Lord  Cranwobth  inquired 
irhetlier  there  was  any  affidavit  as  to  the  solvency  of 
the  sorviving  committee^  and  observed  that  two  persons 
might  be  properly  appointed  committees,  without  it 
necessarily  following  that  one  of  them  alone  would  be 
properly  intrusted. 

Mr.  Osborne  said  that  an  affidavit  would  be  made  a^ 
to  the  solvency. 

Thmr  Lordships  ordered,  that  on  the  production  of 
such  an  affidavit  the  order  should  be  made. 


1852. 

In  re 
Noble. 


TURNBULL  v.  WARNE. 


T 


HIS  was  a  motion  on  behalf  of  a  Defendant  to  a 

daim^  for  leave  to  sue  out  a  writ  of  summons  under 

the  18ih  Order  at  April  1850,  for  the  purpose  of  bring- 

^^  before  the  Court,  as  Defendants  to  the  claim,  certain 

persons  who  had  been  certified  by  the  Master  to  be 

Necessary  parties  to  the  suit.     By  the  order  made  on  the 

bearing  of  the  claim,  the  Master  was  to  proceed  on  being 

^^tisfied  that  all  necessary  parties  had  been  served  with 

^ts  of  summons.     The  Plaintiff  had  not  taken  any 

'^is  under  the  order.     The  application  was  originally 

^e  to  Vice-ChanceUor  T\tmer,  who  doubted  whether 

«e  oould  make  the  order,  the  18th  Order  only  giving  to 

*  Plaintiff  the  power  of  suing  out  the  writ. 

Mr.  ff,  D.  Letvis  supported  the  application. 

Thdr  Lordships  considered  that  the  word  *•  Plain- 
tiff**' in  the  18th  Order,  might  mean  the  party  prose- 
cuting the  decree,  but  that  at  all  events  the  Court  had 

general  authority  to  make  such  an  order  as  was  sought : 

ai^d  the  order  was  made  accordingly. 


April  19. 

Before  The 

LOBDS  JuB- 

TICKS. 

Where  the 
Plaintiff 
omitted  to 
prosecute  an 
order  upon  a 
claim,  Meldf 
that  Uie 
Court  mi^t 
eive  a  De- 
fendant leave 
to  sue  out 
writs  of  8um> 
mons  to  bring 
before  the 
Master  the 
parties  re- 
quired by  the 
terms  of  the 
order. 
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JfarcA30,31.  NEWALL  V,  WILSON. 

April  7,  16, 

17. 
Before  The    HPHIS  was  an  appeal  from  the  refusal  by  the  Ma 
LoBDs  Jus-  ^jjg  jtoiis  of  a  motion  for  an  iniunction  to  n 

TICBB.  '  •' 

Where  a  pa-    ^^®  infringement  of  a  patent, 
tent  had  been 

in  force  for  mti 

twelve  yearB,       ^be  letters  patent  were  dated  the  7tb  of  August 

and  had  been  ^n^j  ^gj^  fQj.  ^jjg  g jj^  j^^^j  y^^^  fQp  fourteen  years,  • 

the  subject  .     .  .  i 

of  four  suits    tam  improvements  m  wure  ropes,  (whereby  the  indi 

against  dif-      ^^^^jj-es  were  prevented  from  being  twisted  in  thems 

sons,  all  of       and  in  the  machinery  for  making  such  ropes, 
which  termi- 
nated favour- 
ably to  the  The  specification  had  been  duly  inrolled. 
patentee,  and 
m  two  of 

S^  had''  '^®  ^^  *^*  ^^^  affidavits  in  support  of  the  i 

been  given       stated,  among  other  things,  the   particulars  of  : 
SeViSSi^     suits  against  other  persons,  in  which  the  validity 

of  the  pa-         patent  had  been  in  dispute, 
tent,  Held 
that,  in  a 

fifth  case.  Que  of  these  was  a  suit  instituted  in  1841  ag; 

the  patentee  . 

was  entitled     Defendant  named  Andrew  Smith,   who  thcreupc 

to  an  injunc-    ^-^^^  f^^^  infringing  the  patent, 
tion  pending  o    o  i 

the  trial  of 

riifht^^  Another  suit  M'as  instituted  in  1844  by  the  Pla 

although  a       against  certain  persons   carrying  on   business   a 

was  brought    manufacturers  at  Sunderland,  under  the  style  of 

forward, 

tending  to 

impeach  the  novelty  of  the  invention.    A  patentee  does  not  acquiesce 

infringement  of  his  patent  by  omitting  to  proceed  by  scire  facias  to  set 

subsequent  patent  extending  to  part  of  his  invention,  unless  such  subi 

patont  is  put  in  practice. 

An  allegation  as  to  the  Defendant's  inability  to  be  answerable  in  di 
held  not  irrelevant  upon  a  motion  for  an  injunction  against  the  infringe 
a  patent. 


CASES  IN  CHANCERY.  283 

lanii,   Webster,  ^  Son.    In  tliis  suit  a  motion  for  an        1852. 
injunction  had  been  ordered  to  stand  over,  for  an  action      Newall 
to  l>e  brought  to  try  the  validity  of  the  patent.     The  tr- 

action had  been  brought ;  the  jury  had  found  a  verdict 
for  the  Plaintiff  on  all  the  issues,  the  judge  having 
certified  that  the  validity  of  the  patent  had  come 
in  question  on  the  trial.  Messrs.  Rowland,  Webster,  Sf 
San  obtained  a  rule  to  show  cause  why  anew  trial  should 
not  be  directed,  but  afterwards  submitted  to  the  verdict, 
and  took  a  licence  from  the  Plaintiff.  They  had  paid 
wnce  laige  sums  by  way  of  royalty. 

Another  of  the  suits  was  instituted  by  the  Plaintiff  in 

December   1850,    against   certain    Defendants   named 

^^'tlkins  if  Weatherly,  in  which  the  same  course  had 

^^^en  taken  on  a  motion  for  an  injunction,  and  in  which 

^^   injunction  had  been  actually  granted  after  trial  at 

^^'^y  and  was  still  in  force. 

A  fourth  suit  was  instituted  in  1851  by  the  Plaintiff 

^'^^ainst  a  Defendant  named  Edward  Weatherly,  who 

^-^J  succeeded  Messrs.   Wilkins  §•  Weatherly  in  their 

"^^^mess.     In    this    suit    an    injimction  was    at  once 

S^-^""anted  on  an  ex  parte  application,  and  no  application 

^  ^^  been  made  to  dissolve  it. 

The  present  bill,  and  the  Plaintiff's  affidavit  in  support 
^-^"^  the  motion,  stated  instances  of  infringement  by  the 
*-^  Pendant,  and  that  the  Defendant  was  not  a  person 
^^"^  any  capital  or  property,  from  whom  the  Plaintiff 
^^'^^nld  recover  damages. 

The  affidavits  in  opposition  to  the  motion  contained 
^^^tements  impeaching  the  novelty  of  the  manufacture. 
*^hey  stated  that  in  1832  a  similar  manufacture  had 
^^^^xx  in  use   in  Haydock  Colliery.    A  number  of  a 
^rtodical  publication  called  The  Mining  Review,  pub- 
lished 
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liflhed  in  1837,  was  also  prodnoed,  in  which  an 
account  was  given  of  a  mode  of  making  wire  ropes, 
invented  by  a  Mr.  Albert,  and  practised  in  the  Hartz 
Mountains,  which,  it  was  contended,  was  the  same 
as  that  which  the  Plaintiff  had  attempted  to  protect  by 
the  patent  in  question.  It  was  stated  that  this  pub* 
lication  had  not  been  adverted  to  in  the  farmer  saits. 
Other  statements  in  the  affidavit  were  made  to  show  thai 
the  Plaintiff's  enjoyment  of  the  patent  had  not  been 
excluedve. 


Mr.  Bethell,  Mr.  RoupeU,  and  Mr.  Cairns,  £ar  the 
Plaintiff,  the  Appellant. 

After  an  enjoyment  of  twelve  years,  and  the  estab- 
lishment of  the  validity  of  the  patent  in  three  distinct 
suits,  the  Plaintiff  is,  according  to  the  ordinary  practioe 
of  the  Court,  at  all  events  entitled  to  an  injunction  pend- 
ing any  proceeding  at  law  which  the  Court  may  think 
fit  to  prescribe,  if  in  such  circimistances  it  should  indeed 
prescribe  any.  Much  less  strong  prima  facie  evidence 
has  been  held  sufficient  to  entitle  a  Plaintiff  to  an  injunc- 
tion, the  principle  being,  that  when  the  public  has  thus 
acquiesced  in  the  validity  of  a  patent,  the  patentee  ought 
to  be  protected  until  his  title  is  successfully  disputed. 

They  cited  Harmer  v.  Plane  (a),  Hili  v.  Thompson  (ft), 
Stevens  v.  Keating  (c) . 

Sir  Alexander  Cockbum  and  Mr.  Selvoyn,  for  the 
Defendant. 

The  circumstance  of  the  publication  in  the  Mining 
Review,  not  having  been  before  the  Court  in  the  former 
proceedings,  prevents  their  affecting  the  present  motion. 

Moreover, 

{a)  14  Ves,  130.  son  y.  Beneike,   12  Beav.  3; 

(h)  3  Mer.  622.  Caldwell   v.    VanolisHnger,  9 

(c)  2  Ph.  333 ;  and  see  Brid-      Hare,  423. 


WlLSOK. 
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Mareover^  the  letters  patent  are  misstated  upon  the       1852. 
brill;  for  cm  referring  to  an  office  copy  of  them^  it  appears      i^^*^*^ 

that  the  Plaintiff  represented  to  the  Crown  that  the      v. 

in'V^ention  was  partly  communicated  to  him  by  a 
foreigner  residing  abroad;  whereas  the  bill  and  the 
PlfMntiff^s  affidavit  states  that  he  was  himself  the  true 
and  first  inventor^  and  that  he  so  represented  himself  in 
his  petition  to  the  Crown.  Such  a  misrepresentation  is 
in  itself  sufficient  to  prevent  him  &om  obtaining  an 
injunction.  And  when  challenged  by  our  affidavits  to 
state  the  name  and  residence  of  the  foreigner^  the 
Pl^ntiff  does  neither^  leaving  the  Courts  therefore^  to 
ii^fer  that  the  representation  to  the  Crown  was  untmCi 
Bi^  that  the  invention  was  not  conmnmicated  to  any 
extent  by  a  foreigner  resident  abroad. 

They  dted  Perry  v.  Truefitt  (a),  Pidding  v.  How  (ft), 
^^i^er  V.  Welb  (c),  and  Collard  v.  AUison^d). 

^])Qring  the  argument  for  the  Defendant,  a  proposal 

^^  made  on  behalf  of  the  Plaintiff  to  forego  the  injunc- 

,!^^ii  on  the   Defendant  giving  security  for  damages. 

'^^e  case  stood  over  for  the  security  to  be  arranged,  and 

/^^'^  argument  was  afterwards  resumed,  the  security  not 

^^^ving  been  agreed  upon. 

The  Loan  Justice  Knioht  Bbuce.  April  17. 

The  first  question  upon  this  motion  is,  whether  the 

^^^terg  patent,  on  which  the  Plaintiff  grotmds  his  case, 

^!^^^ebeen  shown  to  be  bad  in  law.     In  my  opinion  they 

Vi^ve  not.    The  utmost  extent  to  which  the  Defendant 

^las  succeeded  on  the  question  that  he  has  raised,  as 

to  the  validity  of  the  patent,  is  to  show  that  doubt  may 

be 

f»)    6  Beav,  66.  *  (c)  WebH.  127. 

(^)   8  9im.  477.  (d)  4  AfyL  Sf  Or.  487. 
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be  entertained  upon  it.  The  patent  iBof  long  standing 
as  a  e(mtract  with  society  at  large^  it  has  been  allowo 
to  exist  for  several  years. 


Has  there  been  enjoyment  under  it  ?  Beyond  all  ques- 
tion there  has  been^  during  several  years.  While  the 
patent  has  existed^  the  Plaintiff's  exclusive  ri^t 
been  actively  asserted,  and  has  in  several 
been  submitted  to.  He  has  succeeded  upon  the  qu< 
tion  of  validity,  at  least  once,  if  not  more  than  once 
at  law,  in  circumstances  as  to  which  it  is  impossible 
collasion  can  be  alleged.  And  if  during  the  wbole 
for  which  the  patent  has  subsisted  in  point  of  fiust, 
enjoyment  and  possession  cannot  be  deemed  to  havcs^' 
been  perfectly  exclusive  in  every  sense,  there  has  beenj^ 
I  think,  considering  the  various  proceedings 
have  taken  place,  and  the  conduct  of  the 
throughout,  as  well  as  the  conduct  of  various  individi 
of  whom  complaint  has  been  made  with  refer^ooe  tm^  t 
the  subject  of  the  patent,  a  sufficiency  of  eajojmeaiMm^^^ 
to  bring  the  case  within  the  principle  enunciated  by 
Eldon  in  the  well-known  cases  of  Harmer  v.  Plane  (a]^ 
and  Hill  v.  Thompson  (i). 


y"), 


On  a  former  occasion  the  argument  was  broken 
under  these  circimistances.    There  had  been  an  impu' 
tion  cast  by  the  Plaintiff's  evidence,  on  the  Defendan 
means  to  answer  any  pecuniary  demand  to  a 
extent  which  might  be  made  upon  him.     Such  questio::^ 
are  always  disagreeable,  and  often  irrelevant.     I 
however,  consider  that  upon  a  question  whether 
injunction  shall  issue  against  the  continued  invasion 
patent  of  disputed  validity,  where  the  Court  has  to  oop 
aider  the  balance  of  inconvenience,  the  state  of  the 
stances  of  the  Defendant  is  altogether  without 

I 


off 


(a)  14  Yes.  130. 


{h)  3  Mer.  6^. 
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I   agree  that  it  ought  not  to  be  lightly  touched  upon^  or       1852. 
without  very  good  reason  made  the  ralgect  of  discuBsion.      ^;;^ 

N^aw,  that  eircumstaiice  and  others  seem  to  have  led^      v. 

dLuiring  the  argument  of  the  Defendant's  counsel^  to  a 

proposal  on  the  part  of  the  Plaintiff's  counsel^  that  if 

secnrity  should  be  given  for  making  good  such  sums  as 

ximight  ultimately  in  the  cause  be  awarded  to  the  Plaintiff 

if*  auooeMful,  the  Plaintiff  would  consent  to  the  injunction 

z^ot  goings  care  being  taken  to  procure  a  speedy  trial 

of  the  question  at  law.    The  offer  was  accepted^  and  it 

^^ras  distinctly  agreed  in  Court  that  security  without 

limit  should  be  given;  not  security  upon  property^  but 

tlie  suretyship  of  certain  substantial  persons  who  would 

be  willing  to  undertake  that  the  Defendant  should  pay 

w-liat  (if  any)  sum  he  might  in  the  result  be  held  liable 

to  pay  in  the  suit.    The  matter  there  stood.     Now  it 

^ppears^  either  through  inability  to  obtain  that  surety- 

^Up,  as  to  obtaining  which  the  Defendant  by  his  agent 

^^prened  confidence  on  the  former  occasion^  or  for  some 

^^er  reason^  that  suretyship  is  not  now  to  be  given.     I 

do  not  altogether  found  myself  on  this  circumstance.     I 

think  it^  however^  one  in  such  a  case  as  the  present  not 

^  be  disregarded. 

Upon  the  whole  I  am  of  opinion^  speaking  for  my- 

^^^If  alone^  (and  I  have  no  reason  to  believe  that  Lord 

^^"^»maorih  differs  firom  me^)  that  upon  the  plaintifl'  un- 

^^^^taking  to  abide  by  any  order  respecting  damages, 

^^^  the  Court  shall  make  in  the  event  of  the  in- 

^^^^iction  being  dissolved  or  varied^  the  injunction  should 

Substantially^  in  the  language  of  the  notice  of  mo- 

which  I  suppose  is  in  the  language  of  the  bill, 

tut  prcgudioe,  however,  to  any  question;   the  or- 

jnoviding  for  a  speedy  trial,  as  to  which  we  shall 

Qoorse  listen  to  any  suggestion  of  counsel  on  either 

e. 

Vol.  II.  U  D.  M.  o.     The 
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The  Lord  Justice  Lord  Cranworth. 

I  entirely  take  the  same  view  of  this  case  as  n 
learned  brother. 


It  is  always  rather  a  delicate  and  somewhat  diffici 
duty  that  the  Court  has  to  discharge^  in  granting  or  wit 
holding  an  injunction  in  cases  like  the  present.  By  grai 
ing  it^  it  is  true^  risk  is  run  (as  "Mr.  Selwyn  has  pointed  oi 
of  doing  considerable  damage^  for  which  compensation 
not  perhaps  always  capable  of  being  secured^  even 
the  undertaking  which  is  given  by  the  Plainti£F^ 
the  Defendant's  works  being  stopped  for  a  longer  os 
shorter  period  of  time.  But  on  the  other  hand^  by  i 
granting  the  injunction^  injury  to  an  indefinite  eztc 
may  be  occasioned  to  the  Plaintiflf. 


What  is  then  to  be  the  rule  which  is  to  guide  1 
discretion  of  the  Court  in  such  cases  ?  I  have  alwf 
understood  that  the  principle  as  laid  down  by  Lord  Eh 
in  that  case  of  Hill  v.  Thompson  {a),  is  that  upon  trhi 
the  Court  has  thought  it  most  safe  to  act ;  fw  son 
times^  not  acting  is  doing  as  much  injustice  as  actin 
and  what  Lord  Eldon  there  laid  down  is  this :  that  wh< 
a  patent  has  been  granted^  and  there  has  been  an  exd 
sive  possession  of  some  duration  under  it,  the  Court  k 
interpose  by  injunction  without  putting  the  party  p 
viously  to  establish  the  validity  of  his  patent  by  an  acti 
at  law.  But  where  the  patent  is  but  of  yesterday,  and  up 
an  application  being  made  for  an  injunction,  it  is  endi 
voured  to  be  shown,  in  opposition  to  it,  that  there  is 
good  specification,  or  otherwise  that  the  patent  ought  i 
to  have  been  granted,  the  Court  will  not  from  its  o 
notions  respecting  the  matter  in  dispute  act  upon  i 
presumed  validity  or  invalidity  of  the  patent,  with^ 
the  right  having  been  ascertained  by  a  previous  trJ 

I 

(a)  3  Mcr.  622. 
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bis^t;    will  send  the  patentee  to  law  and  obBge  him  to       1852. 
efikt^&bliflh  the  validity  of  his  patent  in  a  court  of  law,      jJ^^J^tL 

it  will  grant  him  the  benefit  of  an  injunction.  v, 

WxLsoxr. 

^low  I  have  rarely  seen  a  case  in  which  there  was  so 
Liich  to  satisfy  the  Court  (speaking  for  myself)  of  ex- 
cilTiwive  enjoyment,  as  there  is  here.    The  patent  was 
in  1840;  it  seems  to  have  been  infringed  (or,  at 
the  patentee  thought  it  was  infringed)  in  the  fol- 
year;  for  in  the  month  of  August  1841,  a  bill  was 
to  restrain  a  person  of  the  name  of  Smith  from 
ilating  the  patent.    The  suit  did  not  proceed  further. 
Smith  acceded  to  it.    That,  therefore,  was  not  so 
vteong  a  case  as  if  it  had  proceeded  to  ac^udication;  but 
^A  fiur  as  the  Plaintiff  was  concerned,  he  had  done  every- 
'tl&iiig  in  his  power  to  protect  his  right  or  alleged  right. 
^X^e  proceeded  against  the  person  who  appeared  to  have 
^^^feJEringed  the  patent,  and  that  person  acquiesced  in  the 
of  the  proceeding.    Then  again,  three  years  after- 
I,  in  February  1844,  another  bill  was  filed  against 
^^woUmd,  Webster,  ^  Son.    No  injunction  was  there 
^S^iaated.    I  suppose  the  Court  did  not  think  there  was 
^^^iffident  evidence  of  exclusive  enjoyment,  but  it  directed 
action  to  be  brought,  ^hich  was  accordingly  tried  in 
iMe  of  that  year,  and  the  Plaintiff  succeeded.    The  pro- 
^^ceding  stopped  there;  why?    Because  the  Defendant 
'^loi  acquiesced  and  took  a  licence.    Thus  matters,  it . 
^^^ems,  went  on  until  the  year  1850,  in  the  latter  part  of 
^vrliich  year  another  bill  was  filed  against  Wilkins  if 
^^tatherly^  and  an  action  was  brought  against  these 
^^^0  Defendants,  the  Court  declining  to  interfere  until 
^be  action  was  tried.    The  action  was  tried,  and  in  that 
^<^n  the  Plaintiff  obtained  a  judgment,  and  the  in- 
^^iiuiion  was  granted.    Then  again,  in  August  of  the 
^^>Qowing  year  another  attempt  was  made.    A  bill  was 
^1        ®cd  against  a  person  of  the  name  of  Weatherly,  and  an 
<1        ^junction  granted  ex  parte. 

U2  Now 
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Wilson. 


Now  if  tllat  is  not  to  be  evidence  of  exclufdve  enjoy 
ment^  it  is  very  difficult  to  say  what  is  to  be  evidence  opoi 
such  a  subject^  because  it  is  dear  that  the  Flaintilf  daime 
exclusive  enjoyment^  and  proceeded  against  parties  wh 
interfered  with  that  enjoyment^  and  that  tho^  proceeding 
were  always  practically  successful^  and  in  one  instance  i 
leasts  successful  by  being  carried  to  the  utmost  extent. 


This  seems  to  me  to  make  out  the  case  of  exclusiv 
enjoyment^  and  the  attempts  that  have  been  made  t 
show  that  there  was  not  an  exclusive  enjoyment^  in  m 
mind  wholly  fail.  Mr.  Selwyn  put  it  thus :  that  in  185 
the  present  Defendant  obtained  a  patent  for  an  inventioi: 
inconsistent  with  the  notion  of  the  validity  of  the  Flaii: 
tiff's  patent.  Now  in  the  first  place^  upon  looking  a 
the  Defendant's  specification^  I  cannot  say  that  it  is^  ■ 
necessity  at  leasts  at  variance  with  the  Plaintiff's  patent 
but  I  should  be  very  slow  to  hold  that  a  party  was  boun 
to  proceed  by  scire  fctcias,  or  that  it  is  to  be  held  ths 
he  has  not  had  the  exclusive  enjoyment  of  his  ovi 
patent^  because  he  does  not  proceed  by  scire  facias  t 
repeal  other  letters  patent,  if  the  other  patentees  do  nfl 
act  upon  the  latter.  A  good  deal  of  evidence  was  giver 
with  the  view  of  inducing  the  Court  to  understan 
that  Mr.  Wilson  had  been  proceeding  to  manufiactmr 
ropes  in  a  manner  inconsistent  with  the  validity  of  th 
Plaintiff's  patent.  I  think  the  evidence  upon  that  sdbjec 
fails.  It  may  be,  and  I  suspect  it  is,  true  that  he  had  bee 
doing  so,  but  on  the  other  hand  it  is  clear  that  the  Plaintil 
was  setting  every  machine  in  motion  to  obtain  positive  evi 
dence  of  infringement,  the  result  being,  that  he  could  nc 
make  out  that  Mr.  Wilson  had  been  violating  his  paten 
except  in  the  instance  now  brought  forward.  The  momen' 
he  ascertained  that,  he  instituted  these  proceedings. 

There  having  been  a  very  long  enjoyment  of  tin 
patent^  I  think  this  Court  is  boimd  to  take  that,  as  sud 
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i/octe  evidence  of  the  Plaintiff's  rights  as  to  protect 
l^JTB  by  an  interlocutory  iiqunction.  I  do  not  in  saying 
"^lujB,  mean  to  give  the  least  opinion  as  to  whether  or  not 
"upcm  the  trial  the  patent  may  turn  out  to  be  good  or 
Sir  Alexander  Cockbum  pointed  out  a  great  num- 
of  reasons  for  supposing^  that  when  the  matter  is 
sifted  than  it  was  upon  the  former  trial  or  trials, 
will  turn  out  not  to  be  a  valid  patent.  Be  it  so ; 
«t;ill  I  think  when  a  party  has,  by  the  means  which  have 
l>een  taken  by  the  preBent  PlaintiflF.  done  everytMng  to 
<2lothe  himself  J7rii7ia/acie  with  a  right  to  a  valid  patent, 
"t^lie  Court  is  bound  to  take  this  interlocutory  mode  of 
JP^ix^ceediiig.  The  Plaintiff  in  such  a  case  is  the  party  to 
presumed  to  be  in  the  right,  untU  it  is  shown  he  has 
enjoying  something  that  he  was  not  entitled  to. 


1852. 

Nbwall 

V. 
WiLSOlC. 


SIMS  V.  HELLING, 

W^HIS  was  an  appeal  of  a  Defendant  firom  the  whole 
of  an  order  made  upon  a  claim. 

Mr.  Bethett  and  Mr.  Tripp,  for  the  Appellant,  claimed 

'^^e  right  to  begin,  relying  on  the  29th  Order  of  JprU 

1^850^  which  directs  that  an  order  upon  a  claim  may  be 

^^ned  upon  motion.    They  contended  that  the  practice 

^pon  appeal  motions  must  be  followed. 

Mr.  Roundett  Palmer  and  Mr.  Sandys,  for  the  Plain- 
tiff, adverted  to  the  14th  Order,  which  places  an  order 
ix^ade  upon  a  claim  upon  the  same  footing  as  a  decree. 

Their  Lo&dships  held,  that  the  practice  ought  to  follow 
^  nearly  as  possible  that  adopted  in  suits  commenced 
V  bill,  and  that  the  Plaintiff  had  the  right  to  begin. 


April  2fi. 
Before  The 

LOBDS  JU8- 
TICB8. 

On  an  appeal 
from  the 
whole  of  an 
order  made 
upon  a  claim, 
the  Plaintiff 
has  the  right 
to  begin. 
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April  29.  COOPE  V.  CARTER. 

COOPE  V.  TOWNSEND. 


.^ 


or 


Before  Tke    HPHIS  was  an  appeal  fix)m  a  decree  of  Vice-ChanccBi^-  ^ 

LoBDs  Jus-  Wigram   (made  upon  the  hearing  of  the    abov^^ 


TICB8. 

A  bill    AB       ^^^I'Bes  on  further  directions),  so  fiur  as  that  decree 
filed  by  om-     rected  an  inquiry  before  the  Master  as  to  any  sums  whin^' 
e^toX/d^xi'  ™^»^*  \ixve  been  received  by  the  Appellant's 
later  the  Dr.  Townsend,  but  for  his  wilful  default  as  trustee  of  9 

settled  fimd,    settlement  dated  the  13th  of  3fay  1815,  made  in  oon-' 
and  seekixLj?     templation  of  the  marriage  of  Mr.  Edmund 

estate  of  a       with  Miss  Prances  Wallbanke. 

deceased 

trustee  with 

sums  which         The  property  comprised  in  the  settlement 

hayeroceived  pnncipally  of  the  share  of  Miss  JVallbanke  (the  in 


u^ 


^^^-^J',^       wife),  under  the  will  of  her  father,  of  which  a  Mr.  Pi 
wilful  de- 
fault.   At       and  Dr.  Townsend  were  the  executors.     Dr. 

^  f?^^'     ^^  (^  ^*®  heiesn  already  mentioned)  also  a  trustee  of 
accounts         settlement,  and  with  him  was  associated,  as  co-trustee 
directed  ^and  *^®  settlement,  Mr.  Richard  Carter,  but  neither  of 

no  inquiry       had  executed  the  deed, 
was  directed 
or  reserva- 
tion made  Dr.  Toumsend  died  in  1830,  leaving  Richard  Cart^ 
with  refer-  ^  o 

ence  to  wil-     surviving, 
ful  default. 

of  the  inqui-        ^^  January  1843,  the  original  bill  in  the  first  of 

nes  in  the       above-mentioned  causes  was  filed  on  behalf  of  the 

Masters 

office  some       dren  of  Edmund  Cresswell   (then   deceased), 

documents  IUchif= 

were  m  evi- 
dence, which  were  relied  upon  by  the  Plaintififs,  as  leading  to  an  inference  that  IB« 
trustee  might  have  received  more  than  was  admitted  to  have  been  actually    *? 
vested  on  account  of  the  trust  fund,    ffeldy  that  it  was  not  proper,  on  fan^ 
directions,  to  direct  an  inquiry  as  to  wilful  defaidt. 
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IXm^^Jkard  Carter,  the  surviving  trustee^  and  against  the        1852. 
i^ j^peUantSy  as  ezecotors  of  Dr.  Tovmsend. 


t 


prayed  that  the  amount  and  particulars  of  the  fortune 
J^Vance9  Cresswett,  assigned  by  the  indenture  of  settle- 
of  the  18th  of  May  1815,  received  by  Dr.  Toums- 
deceased  and  Richard  Carter,  or  either  of  them,  or 
ajiy  other  person  or  persons  by  their  or  either  of  their 
yorfor  their  or  either  of  their  use,  or  which,  but  for 
or  either  of  their  ivilful  neglect  or  default  might  have 
lecdred,  might  be  ascertained;  and  that  it  might 
dedaied  that  Bichard  Carter  personally,  and  the  De- 
i,  the  executors  of  Dr.  Tbumsend  deceased,  to  the 
of  the  assets  received  by  them  as  such  executors, 
aererally  and  respectively  liable  and  might  be  de- 
to  pay  to  the  Plaintiffs,  Joseph  Richard  Coope 
Hemjf  Maddocks  Dafdel,  as  the  then  present  trus- 
of  the  indenture  of  settlement  of  the  13th  of  May 
,  ibe  amount  of  the  fortune  of  Frances  Cresswell  so 
be  ascertained^  with  interest  at  5/.  per  cent,  per  an- 
such  interest  to  be  computed  as  and  from  the  29th 
Amgmat  1840 ;  and  that  the  Defendants  might  also  be 
to  pay  to  the  Plaintiffs  the  costs  of  the  suit. 


The  Plaintiflh  had  obtained  an  order,  under  which 
^CMU.,  8/.  hs.  per  cent.  Annuities,  had  been  transferred 
Court  by  Dr.  Townsend^s  executors. 


The  Defendant  Richard  Carter  died  before  the  hear- 
and  the  suit  was  revived  against  his  executor. 


The  causes  came  on  to  be  heard  on  the  20th  of  Jawu- 
1846,  when,  there  being  no  evidence  that  Mr.  Richard 
had  received  any  part  of  the  settled  property,  or 
in  the  trusts,  a  decree  was  made  dismissing  the 

biU 
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1852.  bill  as  against  his  executor,  and  it  was  refened  to  li 
Master  to  inquire  and  state  to  the  Court  the  amount  an 
particulars  of  the  fortune  of  Frances  Cresswell,  assigiif 
by  the  indenture  of  settlement  of  the  13th  of  Mmf  1811 
which  had  been  received  by  Dr.  Towtuend  deceaaedf  i 
by  any  other  person  or  persons  by  his  order  or  for  fa 
use.  And  the  Master  was  to  be  at  liberty  to  state  ai 
circumstances  specially  with  regard  to  the  matters  afi» 
said,  as  he  should  think  fit. 

In  the  course  of  the  inquiries  before  the  Master  son 
letters  were  in  evidence,  which  related  to  the  amoQ] 
received  by  two  of  Mrs.  CressweU's  sisters  under  the 
fetther's  will,  and  on  these  the  Plaintiffs  relied  as  shoi 
ing  that  Dr.  Townsend,  as  executor  of  Mrs.  WaUbrnd 
might  have  received  more  than  the  sum  invested  by  hi 
in  respect  of  Mrs.  CressweWs  share  of  her  &ther'8  pr 
perty.  The  Plaintiffs  thereupon  carried  in  a  state 
facts  for  the  purpose  of  having  inserted  in  the  repofrt 
statement  relating  to  these  matters  by  way  of  sped 
circumstances.  The  Master^  however,  disallowed  t] 
state  of  fiicts,  as  not  relating  to  the  matters  referred  1 
him  by  the  decree,  and  by  his  report  found  that  H 
amount  and  particulars  of  Mrs.  CressweWs  fortune  n 
ceived  by  Dr.  Tovmsend,  or  by.  any  other  person  by  h: 
order  or  for  his  use,  consisted  only  of  the  sum  whic 
had  been  invested  by  him. 

The  Plaintifib  excepted  to  this  report,  and  on  the  heai 
ing  on  further  directions,  on  the  16th  ot  February  1854 
the  Vice-Chancellor  amongst  other  things  referred  : 
back  to  the  Master  to  inquire  and  state  to  the  Court  tk 
amount  and  particulars  of  which  the  fortune  oi  Frames 
Cres9well,  assigned  by  an  indenture  of  settlement  of  tl 
ISth  of  May  1815,  consisted.     And  in  case  the  sai 

Maatc 


Wnxm    this    (»der    Dr.    TownaemPs   executors    ap- 


\ 


^BCr.  Kenyan  Parker  and  Mr.   T.  H.  Hall,  for  the 
-A4p(pellazKts. 

It  is  contrary  to  the  course  of  the  Court  to  direct  an 
Vxiqnixy  as  to  wilful  de&ult  upon  further  directions^  where 
tihe  cammon  accounts  only  have  been  directed  by  the 
onginal  decree.    Green  y.  Badley  (a)  and  Garland  v.  Lit* 
Hewood  (ft)  are  conclusive  authorities  on  this  point.   That 
part  of  the  case  which  relates  to  wilAil  default  must  be 
conadered  as  having  been  disposed  of  by  the  original 
^lecree.    The  Plaintiffs  never  appealed  from  that  decree. 
Indeed  it  was  one  more  favourable  to  them  than  they 
^>^  entitled  to^  and  probably  would  not  have  been  ob- 
tained had  opposition  been  made  to  it ;  for  a  Plaintiff 
baring  sought  to  charge  a  surviving  trustee^  and  the 
creators  of  a  deceased  trustee^  and  having  alleged  a  case 
^joint  liability^  is  not  entitled  to  change  the  nature  of 
Ins  easeat  the  hearings  and  seek  relief  separately  against 
the  estate  of  the  deceased  trustee  alone.     StiU  less  can 
he  when  lie  has  obtained  a  decree  without  opposition  in 

a  particular 
(a)  7  Seav.  274.  (b)  1  Beav.  527. 
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ACcwItf  should  find  that  the  said  fortune  consisted  of  any  1862. 
particniars  than  the  5001.,  SI  &s.  per  cent  Annui- 
in  his  report  dated  the  7th  of  May  1849  men- 
then  it  was  ordered  that  the  said  Master  diould 
Lqnire  and  state  to  the  Court  whether  Dr.  Toumsend 
with  doe  diligence,  and  without  wilful  neglect 
defkolty  have  received  any  and  what  part  of  sudi 
p^trticiilarB.  And  the  Master  was  to  be  at  liberty  to  state 
circumstances  specially,  and  further  directions  and 
were  reserved. 


296 
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a  particDlar  finm,  ha^e  a  decree  of  a  different  Und  on 
fdrdier  direetioDB.  TlieseobservatioiiBafeonljiiMideto 
save  the  delay  and  expense  of  farther  litigation  in  thb 
nnjnstifiaUy  protracted  siiit;  for  all  the  drcomstanoea  ml 
which  the  PlaintifSs  rely  aa  a  ground  for  the  inqimy  ob- 
jected to^  might  be  explained,  and  would  be  ahown  to 
have  really  nothing  to  do  with  the  question. 

Mr.  Bethell  and  Mr.  Daniel,  for  the  Plaintiflw. 

The  letters  which  are  in  evidence,  and  the  testinuNBj 
of  one  of  the  witnesses,  show  that  some  of  the  children 
of  the  testator  received  more  than  the  sum  whidi  waa 
invested  by  Dr.  Toumsend  as  Mrs.  CresswelPs  ahaze,  and 
this  is  a  sufficient  ground  for  inquiry  whether  num 
might  not  with  proper  diligence  have  been  reoeiTed  in 
respect  of  that  share.  It  would  be  most  inconvenieait  to 
lay  down  or  affirm  such  a  rule,  as  that  an  inquiry  aa  to 
wilful  de&ult  shall  in  no  case  be  directed  for  the  first 
time  on  further  directions.  In  many  cases  the  whole 
foundation  for  such  an  inquiry  must  necessarily  be  tlie 
result  of  the  investigation  under  the  original  decree.  It 
isafallacyto  say  that  this  part  of  the  case  wasdiqpoaedof 
at  the  original  hearing.  If  the  Court  meant  to  pxednde 
itself  from  giving  this  part  of  the  relief  sought,  it  wooUl 
have  dismissed  so  much  of  the  bill  as  sought  for  it. 

The  Lord  Justice  Knight  Bruce. 

This  suit  relates  to  the  case  of  a  trustee,  who  died  in 
the  summer  of  the  year  1830,  but  was  not  inatitiitad 
until  the  month  of  January  1843.  As  the  bill  waa 
framed  it  did  not  state  this  deceased  gentleman  (Dr. 
Townsend)  to  have  been  the  sole  trustee,  or  sole  acting 
trustee.  It  represented  him  and  Mr.  R.  Carter  to  have 
been,  and  to  have  acted  as,  trustees  jointly.  The  erroorin 
that  statement  would  have  been  of  little  importance  had 


am  not  quite  sure,  that^  as  Dr.  Totansend  had  died 
kyie  the  suit  was  institated^  the  circumstance  to  which 
l^are  just  referred,  namely,  the  dismissal  of  Mr.  R,  Car- 
representative,  is  not  of  itself  sufficient  to  support 
present  appeal.     But  I  would  rather  not  decide  the 
npcm  that  ground. 


AVben  the  case  came  on  at  the  original  hearing,  an 
^rfooount  was  directed,  of  which  no  complaint  was  made. 
"l^lic  account  was  taken ;  everything  was  duly  accounted 
iknr ;  no  complaint  was  made  against  Dr.  Totvnaend  or 
las  representatives,  but  certain  facts  and  documents  were 
\)Tcni^t  forward  in  the  Master's  office ;  and  in  conse- 
q[aenoe  of  these  facts  and  documents,  the  Court,  upon 
further    directions,    directed    the    inquiry  now    com- 
plained of.    Whether  the  inquiry  as  to  wilful  default 
<^lit  to  have  been  directed,  is  the  point  now  before  us. 

To  go  back  to  the  original  hearing.  Lord  Eldon 
<^  said,  that,  as  a  general  rule,  in  order  to  obtain 
^  inquiry  as  to  wilfol  de&ult  against  an  executor  or 
a  trustee,  you  must  allege  a  case  for  such  an  inquiry, 

— must 
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.   Toumsend  been  alive,  as  he  knew  the  facts;  but  his        1862. 
representatives  caimot  be  supposed  to  have 
the  circumstances  equally  well,  if  at  all.    They 
brought  befiyre  the  Court  in  a  state  treating  the 
complained  of  as  the  acts  equally  of  Mr.  R.  Carter 
d  the  deceased  Dr.  Tawnsend,    At  the  hearing  they 
that  Dr.  Tawniend  is  alone  to  be  made  the  object  of 
"trtack^  Mr.  R.  Carter,  or  his  estate  (which  is  the  same 
,  being  dismissed,  on  the  ground  (it  is  to  be  sup- 
)    that  Mr.  R.   Carter  had  never  accepted  the 
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— ^must  pray  for  it^  and  prove  one  act  at  leaat  of  vilfiL^Kj 
default^  and  that^  doing  90,  you  may  have  a  general  decrofcisj 
as  to  wilful  default.  That  is  the  course  of  the  Court  ThkKj 
state  of  circumstances  may,  however^  arise :  namely, : 
case  of  wilful  default  may  be  alleged^  and  a  prayer  may 
founded  on  it;  but  the  circumstances  appearing  by 
mission  or  proof  may  only  raise  a  case  of  suspicion  in 
mind  of  the  Courts  on  the  question  whether  an  act  •» 
wilful  default  has  been  committed.     In  such  a  case 
can  conceive  that  the  Courts  if  it  is  likely  that  forthi^- 
evidence  may  be  obtained,  ought  to  direct  an  hxi 
short  of  directing^ilful  default,  in  order  to  ground 
that  a  new  order,  and  to  direct  an  inquiry  as  to 
default  at  a  future  stage.     But  then  the  inquiry 
be  directed  in  such  a  way  as  to  call  the  Defendant's 
tention  to  the  fiacts  to  be  investigated. 


For  instance,  if  the  allegation  be  that  a  sum  of 
has  been  lost  by  wilful  default^  the  inquiry  may  well 
under  what  circumstances  it  was  lost,  and  into  the 
bearing  on  the  loss.     Then  the  evidence  will  be  sapplie^*^ 
and  when  it  comes  back  to  the  Court,  an  inquiry  as 
wilful  default  may  be  directed.     I  cfm  conceive  the 
priety,  or  even  the  necessity,  of  such  a  course ;  but  it 
not  the  habit  of  the  Court  to  treat  with  severity  a  trustee 
who,  although  he  has  acted  erroneously,  has  acted  in 
good  faith.     That,  however,  was  not  the  case  here;  the 
course  taken  here  was  tantamount  to  an  adjudication  fit 
not  appearing  that  there  was  any  wilful  de&ult)  that 
there  was  no  wilful  default  to  be  inquired  into,  because 
the  account  was  only  a  general  account  of  the  receipts  of 
the  trustee.     It  is  said  that  there  was  a  direction  to 
report  circumstances  specially ;   but  Sir  William  Home, 
a  Master  of  great  learning  and  experience,  said, — and 

aid 
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id  most  truly^ — ^that^  with  regard  to  special  circum- 

1^  they  must  be  stated  with  respect  to  the  ''matters 

x>Tesaid/'  that  is  to  say^  the  question  of  receipts  and 

Other  questions  were  not  before  him^  and 
le  danger  of  an  indictment  for  perjury  in  the  event  of 
evidence  being  ^ven  upon  such  questions  would 
LOt  arise,  because  the  evidence  would  not  be  material, 
not  addressed  to  matters  in  issue.     It  is  said  that  the 
idence  was  documentary  here,  but  the  rule  is  the 
Lc;  nor  were  the  Defendants  called  upon  to  address 
't;l^em8elve8  to  the  evidence  before  the  Master,  because 
Master  was  not  to  inquire  as  to  wilM  default.    This 
was  so  worded  as  not  to  enable  the  Court  on  fur- 
diiectionB  to  look,  for  any  purpose  of  wilful  default, 
the  new  evidence  produced  before  the  Master,  inas- 
LUch  as  it  was  not  evidence  for  any  such  purpose. 


1852. 

Coops 
Cabtxb. 


The  consequence  is,  that  without  denying  that  a  case 
exist  in  which,  on  further  directions,  an  inquiry  whe- 
wilfbl  de£Eiult  has  been  committed  may  be  directed, 
^  do  not  tfiink  this  such  a  case,  and  in  my  judgment,  the 
'ix^quiiy  had  better  be  erased  from  the  decree. 


But  assuming,  that,  according  to  the  otdinary  practice 

^  the  Court,  there  is  nothing  to  prevent  an  inquiry  being 

^iit<ected,  it  still  remains  to  consider  whether  there  was 

^^tter  enough  on  the  facts  and  documents  stated  in 

^  report,  to  render  this   inquiry  before  the  Master 

P'obably  useful.    I  am  of  opinion,  that,  at  the  utmost, 

^^  raised  a  doubt  as  to  an  obscure  matter,  upon  which 

aU  1]ie  persons  who  could  have  given  important  informa- 

tMfH  have  passed  to  their   graves,  leaving  us  only  the 

tof^m  of  coiyecture.    There  would  be  great  hazard  of  a 

JOQ^canriage  of  justice,  if  this  matter  should  be  gone  into. 

I  am  of  opinion,  I  repeat,  that  the  inquiry  had  better  be 

^tmck  out. 

The 


800 


1862. 
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The  Load  Justice  Lord  Ckan worth. 

Assuming  that  the  state  of  the  pleadings  and  the 
tice  of  the  Court  warranted  this  inquiry,  I  think  th 
facts  of  this  case  lead  irresistibly  to  the  inference 
the  accounts  were  properly  taken,  and  a  proper  dis 
tion  made  of  the  testator's  estate ;  that  Dr.  Tow 
had  transferred  into  his  name  the  whole  of  the  fc 
of  Firances  Cresswell  assigned  by  her  marriage  settle 
namely,  the  fund  then  consisting  of  500/.,  4/.  pei 
Annuities;  and  that  therefore  there  was  no  g 
shown  for  an  inquiry  as  to  wilful  defeiult. 


Af>ril  29. 
Jlfoy  5,  8. 


HART  V.  TULK. 


HART  V,   GORDON. 


TULK  V,   HART. 


HART  V.   COTTRELL. 


npHIS  was  an  appeal  from  the  decision  of  Vice- 
cellor  Parker,  upon  the  construction  of  the  ' 
Charles  Augustus  Talk,  the  testator  in  the  cause, 
the  23rd  of  September  1848. 

The  following  circumstances  relating  to  the  st 


Before  The 
LoBDS  Jus- 
tices. 

The  words, 
"  The  said 
fourth  sche- 
dule," in  a 
will,  held  to 
mean  "the 
said  fifth 

schedule,"  upon  a  consideration  of  all  the  provisions  of  the  will  and 
state  of  the  testator's  property  and  family  when  the  will  was  made,  al 
the  actual  words  inyolvea  no  contradiction  nor  repugnancy  to  the  otiier 
sions  of  the  will,  except  by  making  in  one  instance  insufficient  provision 
charges  thereby  created,  naving  regard  to  the  value  of  the  property,  \ 
cept  by  making  capricious  and  improbable  dispositions,  at  variance  wit 
appeared  to  be  the  general  intention. 
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fiimily^  and  of  the  property  of  the  testator  at  the       1852. 
of  his  will,  were  in  substance  found  by  the  Master's      ^^n^'^T^ 
port  in  the  cause.  v. 

TULK. 

^t  the  times  of  making  his  will  and  of  his  death,  he  had 

(b^ssides  a  son  whom  he  considered  sufficiently  proyided 

£o^  seven  children ;  viz.  Augustus  Henry  Talk,  Edward 

JEF^xrt  TuXkj  John  Augustus  Talk,  James  Stuart  Tulk, 

C^^^xfoUne  Augusta   Chrdon,  Louisa   Susanna  Ley,  and 

Augusta  Cottrell. 


Ha  had  freehold  houses  in  and  near  to  Leicester^ 

'tf,  which  by  his  will  he  divided  into  seven  parcels, 

.cl  described  in  seven  schedules.    These  seven  parcels 

the  date  of  the  will  produced  the  following  annual 

T'e^i^tals : — the  first,  601/. ;  the  second,  615/. ;  the  third, 

1 18*. ;  the  fourth,  181/. ;  the  fifth,  133/.  10«. ;  the 

:th,  605/.;   the  seventh,  599/.  16«.    A  large  house 

wliich  had  occupied  a  portion  of  the  fourth  parcel  had 

^>eeii  pulled  down  at  the  date  of  the  wiU,  and  the  site  was 

^^uilet  and  unbuilt  upon,  and  was  entered  at  the  annual 

^aliie  of  420/. 

Settlements  had  been  made  upon  the  marriages  of  the 

^l^i'ce  daughters.    The  settlement  on  Mrs.  Gordon's  mar- 

^^^ge  was  made  by  indentures  of  lease  and  release,  dated 

*l^e  13th  and  14th  days  of  July  1834,  whereby  the  testator 

^xxTe^ed  to  trustees  certain  houses  in  and  near  Leicester- 

*9Ucre,  to  the  use  of  the  husband  for  life,  and  after  his  de- 

^^^^  to  the  use  of  Carolina  Augusta  Tulk  and  her  assigns 

d:oiring  her  life,  and  aft^r  her  decease  to  the  use  and  for 

^•^  benefit  of  the  children  of  the  marriage,  or  of  the 

^Bsoe  of  such  children ;  in  default  of  issue,  as  the  husband 

^  wife,  or  the  survivor,  should  appoint.     The  property 

tiini  settled  was  of  the  yearly  value  of  461/.  hs. 

The  settlement  made  upon  Mrs.  Ley's  marriage  was 

'     an 
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an  assignment  of  a  bond  dated  the  6th  of  AnguMt  1844^ 
entered  into  by  the  testator  with  the  trustees^  in  the  sum 
of  3000/.^  with  a  condition  securing  the  paymoat  of  an 
annuity  of  150/.^  which^  by  an  indenture  dated  the  8th 
of  August  1844j  was  settled  upon  certain  troBts  fixr  the 
benefit  of  Mr.  and  Mrs.  Ley  and  their  children.  After 
the  execution  of  the  bond  and  indenture  and  the  mar^ 
riage,  the  testator  agreed  to  increase  the  annuity  to  the 
annual  sum  of  200/. 

Mrs.  CottreWs  settlement  was  made  by  an  inden 
dated  the  25th  of  September  1847^  whereby  the  testai 
covenanted  to  pay  to  the  trustees  or  trustee  for 
time  being  of  the  indenture  the  annual  sum  of  200^ 
upon  trusts  for  Mrs.  Cottrell  and  her  children,  wii 
a  proviso  that  if  the  testator  should  thereafter  by 
willj  or  otherwise^  make  any  other  provision  £ar 
parties  beneficially  interested  in  the  indenture,  eqi 
to  or  of  greater  amount  than  the  annual  sum  of 
thereby  covenanted  to  be  paid^  the  covenant  on  the 
of   Charles    A.   Talk   thereinbefore   contained 
cease. 


For  some  time  prior  to  and  down  to  the  time  of 
death  of  the  testator^  he  allowed  to  his  sons  Augusiits 
Henry  Talk,  Edward  Hart  Tulk,  and  James  Stuart  TVk, 
an  annual  sum  of  200/.  each^  payable  by  quarterly  in- 
stalments^ for  their  maintenance  and  support,  but  made 
no  allowance  to  his  son  John  Augustus  Tulk, 

James  Stuart  Tulk  had  not  at  the  time  that  the  tes- 
tator made  his  will,  nor  at  the  time  of  his  death,  any 
other  income  or  means  of  support  other  than  the  allow- 
ance made  to  him  by  the  testator. 

The  will,  so  far  as  is  material,  was  as  follows : — ^After 
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diiectmg  payment  out  of  the  personal  estate,  of  the        1852. 

testator's  debts  (except  debts  owing  from  him  on  mort* 

jHge),  and  his  funeral  and  testamentary  expenses,  he 

cfimcted  the  residue  to  be  invested  in  the  fimds,  so  that 

&c  same  might  be  added  to  and  form  part,  and  accu- 

^Krtilate,  and  be  hdd  upon  the  same  trusts  as  were  there- 

« 

^^^^dber  declared  concerning  the  fund  directed  to  be 

ft>:*incd  out  of  the  rents  of  the  hereditaments  next  there- 

ix^^ifter  derised,  for  payment  of  the  debts  due  from  the  tes- 

)r  on  mortgage.     The  will  then  proceeded  as  follows : 

Provided  always,  and  I  do  hereby  direct,  that  in  case, 

letime  of  my  decease,  a  piece  of  ground  situate  on  the 

side  of  Leiceater-sqtusre  in  the  county  of  Middlesex, 

now  unoccupied,  being  part  of  the  hereditaments 

^K^areinafter  devised  in  trust  for  my  son  James  Stuart,  his 

^ittirB  and  assigns,  and  comprised  in  the  fourth  schedule 

li^^Eveinafler  contained,  shall  not  be  let,  the  trustees  or 

'knistee  for  the  time  being  of  my  said  personal  estate, 

ailiall  from  time  to  time,  out  of  my  said  personal  estate, 

applying  the  annual  income  so  far  as  the  same  may 

siifEicient,  and  then  a  sufficient  part  of  the  capital, 

pay  unto  my  said  son  James  Stuart,  his  heirs  and  assigns, 

tlie  clear  annual  sum  of  250/.,  by  equal  half-yearly 

p&yments,  until  such  piece  of  ground  shall  be  let,  or  all 

the  said  mortgage  debts  shall  be  paid ;  the  first  half- 

fecuiy  payment  to  be  made  at  the  end  of  six  calendar 

i^oiiihs  next  after  my  decease.    And  I  devise  all  the 

^'^^ssBuages  or  tenements,  and  other  hereditaments  re- 

l^^sctively  comprised  in  the  seven  several  schedules  here- 

^*^^fter  contained,  with  the  appurtenances,  unto  and  to 

**^^  iwe  of  the  said  George  Appleyard  and  James  Mere- 

**^A,  their  heirs  and  assigns  for  ever,  upon  the  trusts 

*^lloiring ;  that  is  to  say,  upon  trust,  that  they  my  said 

^^^tifltees  and  the  survivor  of  them,  his  heirs  or  assigns, 

^hall  in  the  first  place  from  time  to  time,  with  and  out 

of  the  rents  and  profits  of  the  same  messuages  and 

Vol.  II.  X  D.  M.  G.    tenements. 
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1852.  tenements  and  other  hereditaments^  yearly  and  every 
year,  until  a  fund  sufficient  to  pay  off  all  the  mortgage 
debts  charged  on  the  same  estates  or  any  of  them  shall 
be  raised  under  the  trusts  of  this  my  will,  raise  the  dear 
annual  sum  of  1600/.  by  equal  half-yearly  payments  in 
every  year,  the  first  half-yearly  payment  to  be  raised  at 
the  end  of  six  calendar  months  next  after  my  decease. 
And  I  direct  that  the  whole  of  the  rents  of  all  the  here- 
ditaments comprised  in  the  fifth  schedule  hereinafter 
contained,  shall  be  applicable,  so  far  as  the  same  are  suf- 
ficient to  the  raising  the  said  annual  sum  of  1600/.,  and 
also,  that  until  the  said  piece  of  ground  in  the  said  fourth 
schedule  shall  be  let  as  aforesaid,  the  whole  of  the  rents 
of  all  the  other  hereditaments  comprised  in  that  schedule 
shall  be  applicable  in  like  manner,  so  fiur  as  the  samie 
are  sufficient,  and  that  the  rents  of  the  hereditaments 
respectively  comprised  in  the  five  other  schedules  heve- 
inafter  contained,  shall  bear  each  an  equal  fifth  pert  of 
itdsing  the  residue  of  the  said  annual  sum  of  1600I.J 
after  raising  so  much  thereof  as  the  rents  of  the  said  here- 
ditaments comprised  in  the  said  fifth  schedule,  and  the 
rents  of  the  said  hereditaments  comprised  in  the  said 
fourth  schedule,  shall  (until  such  piece  of  ground  shall 
be  let)  be  sufficient  to  pay.  But  after  such  piece  qf 
ground  shall  be  let,  then  I  direct  that  the  whole  of  the 
rents  of  all  the  hereditaments  in  the  said  fourth  sche- 
dule shall  be  applicable,  so  far  as  the  same  mag  be 
sufficient  to  the  raising  the  said  annual  sum  of  16001.^ 
and  the  remainder  of  such  annual  sum  shall  be  raised 
in  equcd  sixth  shares,  that  is,  one  out  of  the  rente 
of  the  hereditaments  comprised  in  each  of  the  other 
schedules  (a).  And  I  direct  that  the  trustees  or  trustee 
for  the  time  being  under  this  my  will,  shall  fiK>m  time 
to  time,  by  and  out  of  the  said  annual  sum  of  1600iL, 

in 
(a)  This  was  the  passage  upon  which  the  question  arose. 
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1lie  fint  place  pay  and  discliarge  all  the  interest  due        1852. 
to  accrue  due  in  respect  of  tlie  mortgage  debts 
on  the  same  devised  estates^  or  any  of  them^ 
rttil  such  detyts  shall  be  discharged  nnder  the  trusts  of 
my  will;  and  shall  in  the  next  place  from  time  to 
inrest  so  nmeh  of  each  half-yearly  payment  of  the 
som  of  160M.  as  shall  not  be  required  to  pay  such 
iik'^:«rest^  in  the  names  or  name  of  the  trustees  or  trustee 
^orar   the  time  beings  under  this  my  will,  in  some  or  one 
<^  'fche  public  stocks  or  fimds  of  Great  JBritain ;  and  shall 
time  to  time  accumulate  and  invest  in  like  manner^ 
or  in  Ihe  nature  of  compound  interest^  the  annual 
of  such  stocks  or  fimds^  and  of  all  accumulations 
therefrom,  until  a  fimd  sufficient  to  pay  off  all 
mortgage  debts  charged  on  the  same  devised  estates, 
maw  of  them,  shall  have  been  formed  by  means  of  such 
^««nni^tiousj«.dwhI»uch«uffident 
^^3E&d  flhall  have  been  so  formed,  I  direct  that  the  same 
^*K^idl  be  paid  and  applied  by  the  trustees  or  trustee  for  the 
being,  under  this  my  will,  in  payment  and  satis* 
of  all  such  mortgage  debts;  and  in  case  such 
Axnd  shall  from  any  unforeseen  cause  be  more  than  suffi- 
^sieut  to  pay  off  all  the  same  mortgage  debts,  and  to 
defray  the  costs,  charges,  and  expenses  attending  such 
PQ^inenf,  and  obtaining  reconveyances  from  the  re- 
spective mortgagees,  such  surplus  shall  be  subject,  in  seven 
^^lual  shares,  to  the  same  trusts  as  the  rents  and  profits 
of  i]ie  same  devised  estates  shall  then  be  subject  to 
iSbSm  my  will.    And  I  do  hereby  empower  the 
or  trustee  for  the  time  being,  under  this  my 
,  from  time  to  time,  if  they  or  he  shall  think  fit  so 
*^  d),  to  apj^  aU  or  any  part  or  parts  of  the  fimd  to  be 
^^^i^^tmndated  as  aforesaid,  in  the  partial  or  total  dis- 
^^™^*ge,  in  such  order  as  they  or  he  shall  think  fit,  of  any 
^^  "klie  said  mortgage  debts,  notwithstanding  such  accu- 
^^'^^Xated  fund  shall  not  then  be  sufficient  to  discharge  the 

X  2  whole 
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whole  of  the  said  mortgage  debts ;  but  then  and  in  any 
such  case,  and  from  time  to  time  until  all  the  said  mort- 
gage debts  shall  be  paid  off,  there  shall  be  raised  half 
yearly,  in  equal  shares,  out  of  the  rents  of  such  of  the 
hereditaments  comprised  in  the  said  schedules,  as  shall 
be  liable  to  contribute  equally  to  the  raising  the  said 
annual  sum  of  1600/.,  such  a  yearly  sum  or  such  yearly 
sums  of  money  as  shall  be  equal  in  amount  to  the 
interest  of  the  mortgage  debt  or  debts  so  paid  off; 
and  such  yearly  sum  or  sums  shall  be  from  time  to  time 
accumulated  and  added  to  and  held  upon  the  like  trusts  as 
are  hereinbefore  declared  concerning  the  said  fund  here- 
inbefore directed  to  be  accumulated  as  aforesaid.  And 
subject  and  without  prejudice  to  the  trusts  hereinbefore 
declared,  I  direct  that  the  said  hereditaments  hereinbe- 
fore  deyised  shall  be  respectively  held  upon  the  trusts 
following,  that  is  to  say :  as  to  such  of  the  same  heredita- 
ments hereinbefore  devised,  as  are  comprised  in  the  first 
schedule  hereinafter  contained,  in  trust  for  my  son 
Augustus  Henry,  his  heirs  and  assigns  for  ever.  And 
as  to  such  of  the  same  hereditaments  hereinbefore  de- 
vised as  are  comprised  in  the  second  schedule  hereinafter 
contained,  in  trust  for  my  son  Edward  Hart,  his  heirs 
and  assigns  for  ever.  And  as  to  such  of  the  same  here- 
ditaments hereinbefore  devised,  as  are  comprised  in  the 
third  schedule  hereinafter  contained,  in  trust  for  my  8<»i 
John  Augustus,  his  heirs  and  assigns  for  ever.  And  as 
to  such  of  the  same  hereditaments  hereinbefore  devised, 
as  are  comprised  in  the  fourth  schedule  hereinafter  con- 
tained, in  trust  for  my  son  James  Stuart,  his  heirs  and 
assigns  for  ever.'^  And  as  to  such  of  the  same  heredita- 
ments thereinbefore  devised,  as  were  comprised  in  the 
fifth  schedule  thereinafter  contained,  the  testator  directed 
that  the  trustees  or  trustee  for  the  time  being  under 
that  his  will  should,  during  the  life  of  his  daughter 
Caroline  Augusta  Gordon^  pay  the  rents  and  profits  oi  the 

said 
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^^d.  liereditaments  comprised  in  the  fifth  schedulej  for        1852. 
^er  separate  use^  but  not  by  way  of  anticipation ;  and  that 
^ftear  her  decease  the  hereditaments  comprised  in  the  fifth 
schedule  should  be  held,  but  subject  nevertheless  and 
"^itloiit  prejudice,  to  the  life  interest  (if  any)  which  she 
ivii^t  haye  appointed  in  the  same  hereditaments  or  any 
P^xrtihererf,  to  any  husband  who  might  survive  her,  under 
^  power  thereinaftier  given  to  her,  in  trust  for  all  and 
^"^csiy  such  of  the  children  (if  more  than  one)  of  his  said 
^^ughter  Mrs.  (rordan,  who  being  a  son  or  sons  should  live 
t^o   attain  the  age  of  twenty-one  years,  or  being  a  daughter 
9b.<Mld  live  to  attain  that  age  or  be  sooner  married, 
*^C£i-ially  to  be  divided  between  or  among  them,  share 
L^  share  alike,  and  for  their  respective  heirs  and  assigns 
ever ;  with  the  usual  powers  for  maintenance,  and 
&    limitation  to  her  in  fee,  in  case  there  should  be  no 
^lixld  of  his  daughter  Mrs.  Chrdon,  who  being  a  son 
^Ixoald  live  to  attain  the  age  of  twenty-one  years,  or 
^^^ing  a  daughter  should  live  to  attain  that  age  or  be 
^^K>iier  married.    And  as  to  such  of  the  same  here- 
^toments  thereinbefore  devised,  as  were  comprised  in 
^l^e  rixth  schedule  thereinafter  contained,  the  same  here- 
^tamcnts  should  be  held  by  the  trustees  or  trustee  for 
tlie  time  being,  under  that  his  wiU,  upon  such  and  the 
^ike  trusts,  and  with  such  and  the  like  powers  and 
Ptmnons  in  all  respects,  for  the  benefit  of  his  daughter 
^^'^  Ley  and  her  children  and  child,   and  their  and 
*^^i^  respective  heirs  and  assigns,  as  were  thereinbe- 
fore dedaied  concerning  the  hereditaments  comprised 
^^    the  fifth  schedule,  for  the  benefit  of  his  daughter 
^^^^  Gordon  and  her  children  and  child,   and  their 
her  respective  heirs  and  assigns  as  aforesaid.     And 
to  such  of  the  same  hereditaments  thereinbefore 
^^'^Tsed,  as  were  comprised  in  the  seventh  schedule 
^^csieinafier  contained,  the  same  hereditaments  should 
^^  Idd  by  the  trustees  or  trustee  for  the  time  being  of 

that 
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that  his  will^  upon  such  and  the  like  trusts^  and  with  micl 
and  the  like  powers  and  provisions  in  all  respects^  tor  Hi 
benefit  of  his  daughter  Mrs.  Cottrell  and  her  childrei 
and  their  and  her  respective  heirs  and  assigns^  as  wei 
thereinbefore  declared  concerning  the  heareditamentB  ooni 
prised  in  the  fifth  schedule^  for  the  benefit  of  his  daughtc 
Mrs.  Gordon  and  her  children  and  child^  and  their  and  bf 
respective  heirs  and  assigns  as  aforesaid.  Provided  nevei 
theless^  and  the  testator  thereby  empowered  each  of  h: 
three  daughters^  by  any  deed  or  deeds  with  or  withoi 
power  of  revocation^  or  by  her  will  or  any  codicil  or  eod 
dls  thereto^  or  any  writing  or  writings  in  the  nature  of 
wiU  or  codicil^  to  appoint  all  or  any  part  or  parte  of  th 
hereditaments  thereinbefore  devised^  to  be  held  in  tnu 
for  such  daughter  during  her  life  as  aforesaid^  unto  o 
to  be  held  in  trust  for  the  benefit  of  any  husband  wh 
might  survive  such  daughter  during  his  life. 

The  suit  was  instituted  to  carry  into  effect  the  trosta 
of  the  will^  and  the  question  was^  whether  the  words 
'^fourth  schedule^'  in  the  passage  of  the  will  set  out  in 
italics  at  p.  304,  supra^  must  not  be  construed  as  ''  fifth 
schedule.^' 

The  Vice-chancellor  decided  this  question  in  the  ne- 
gative. 

Mr.  Wiffram,  and  Mr.  Elmsley,  were  for  the  Appel- 
lant James  Stuart  Talk. 

When  the  circumstances  ascertained  by  the  Master^! 
report  are  adverted  to,  it  is  clear  that  the  word  ^'  fourth  *^ 
was  a  mere  clerical  error.  The  testator  had  in  view  twc 
objects,  one,  to  raise  1600/.  a  year  to  pay  off  the  mort- 
gages, the  other,  to  provide  for  his  children  with  as  neai 
an  approach  to  equality  as  was  conveniently  practicable 
The  directions  of  the  will  as  to  raising  the  fmnnf^l  sun] 
of  1600/.,  could  not,  without  correcting  the  clerical  errors 

be 


They  cited  Langston  v.  Langston  (a),  Garvey  v.  /KA- 
'^  (i),  Cory  ton  v.  Helper  {c),  Doe  v.  Martin  (d),  Py- 
V.  Gregory  (e),  X/Ou^e  v.  Z«or£(  Huntingtower  (/), 
y.  Hvlme  {g). 


^f  T.  MaHns,  and  Mr.  Moxon,  for  the  PlaintifiB. 


to  the  infjEmt  Plaintiffs^  no  consent  can  of  conrse  be 

given;  but  as  to  the  adult  Plaintiffs^  Edward  H,  Hart 

axLd  John  Augtuttu  Talk,  they  are  satisfied  that  the  tes- 

tsitor  intended  equality  among  his  seven  children^  and 

tliat  the  error  is  a  clerical  error^  and  are  desirous  that  the 

^TTor  should  be  corrected. 

Mar.  RuMcUj  and  Mr.  Daniel,  for  the  Defendants  Mr. 
^d  Jfis.  Ley,  Mrs.  Gordon,  and  their  children. 

^I^here  is  no  ambiguity  upon  the  will  as  it  stands ;  it 
can  \ye  as  rationally  construed  with  one  reading  as  the 
othecr.  There  is  no  evidence  that  equality  was  intended ; 
the  eontraiy  appears  upon  the  will.  There  may  have 
beexx  reasons  why  James  S,  Tulk  should  have  the  annual 
^xxsxx  of  250/.  only,  until  the  piece  of  vacant  ground  should 
bclet,  '*  and**  all  the  mortgage  debts  paid.     There  is  no 

case 

C«)  iC.SrF.  194 ;  8  BligK         (d)  4^B,^  Ad.  Ill, 

ji'S.m.  (e)  4i?f«i.  526. 

<*)  19  Fe«.  124.  (/)  4  Bum.  632,  n, 

(c)  2  Cox,  340.  iff)  SB.  ^  a  568. 


CASES  IN  CHANCERY.  309 

b^  c^arried  into  effect ;  for  when  the  house  is  rebuilt  on  1852. 
th.^  land  comprised  in  the  fourth  schedule^  the  income 
of  "tliiat  property  will  be  about  600/.,  leaving  1000/.  to  be 
di^v^xded  into  six  equal  shares  of  166/.  13^.  4id.,  one  of 
wli.iolij  if  the  correction  is  not  made,  would  have  to  be 
padd  out  of  the  income  of  the  property  comprised  in  the 
fiA^li.  schedule,  that  income  being  only  133/.  10s.  IS  the 
o'b^vious  correction  is  made,  the  whole  scheme  is  con- 
and  probable. 
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1852.       case  where^  in  such  circumstances^  the  Court  has  sub- 
stituted one  word  for  another. 

They  cited  Newburgh  v.  Newburgh  (o),  Sugden  on 
the  Law  of  Property,  pp.  206,  367,  370,  371 ;  1  Jar- 
man  on  Wills,  353;  Doe  v.  Taylor  {b),  Miller  v.  Tro- 
vers (c).  Day  V.  Trig  (d).  They  also  referred  to  Lang^ 
stony.  Pole  [e). 

The  Lord  Justice  Knight  Bruce  referred  to  Attor^ 
ney-  General  v.  •  Grote  (/) . 

Mr.  Shebbeare  appeared  for  the  Defendant  Augusttu 
Henry  Thilk,  who  was  desirous  that  the  error  might  be 
corrected. 

Mr.  Follett  and  Mr.  Cottrett,  for  the  Defendants  Mr. 
and  Mrs.  Cottrell,  supported  the  view  taken  on  behalf  of 
Mrs.  Ley  and  Mrs.  Gordon, 

Mr.  Wigram,  in  reply. 

Cur.  adv.  vuU. 

The  Lord  Justice  Knight  Bruce. 

The  question  in  this  case  may  be  difficult,  but  is  one 
merely  of  construction.  The  words  to  be  construed  be- 
ing the  words,  ''  the  said  fourth  schedule,"  occurring  in 
a  particular  part  of  the  will  of  the  late  Mr.  Charles 
Augustus  Talk,  namely,  in  this  passage  of  it : — 

[His  Lordship  read  the  passage  set  out  in  italics, 
above,  p.  304.] 

Of  course  those  who  have  to  perform  the  oflSce  of 
interpretation  can,  in  exercising  that  function,  be  only 

guided^ 

(a)  5  MaM,  364.  (c)  Cited    in    Langsion    ▼. 

(h)  10  Q.  B,  718.  Langsion,  2  C,  Sf  F.  206,  206. 

(c)  8  Bing,  244.  (/)  3  Mer.  316. 
(rf)  1  P.  W.  286. 


I^be  testator  had  sons  and  daughters.     He  was  the 
o^VTxecr  of  real  estates  of  considerable  value,  comprising 
inxioli.  house  property,  and  his  plan  was  to  divide  his  real 
c^t^ttes,  or  what  was  probably  the  bulk,  if  not  the  whole 
of  tliem,  into  as  many  portions  as  he  had  children,  save 
oue^  and  to  allot  one  of  the  portions  to  each  child,  except 
^  ^on,  whom  he  stated  that  he  thought  another  relative 
1^^  sufficiently  provided  for.     This  scheme  he  intended 
^  carry  into  eflfect  by  incorporating  into  his  will  sche- 
d^oles  of  the  estates,   each  schedule  applicable  to  one 
child,  and  describing  that  child's  share  of  them  severally. 
I^e  value  or  rental  of  them  when  he  made  his  will  is 
faown.     It  so  appears,  that,  without   exact  equality, 
there  was  a  near  approach  to  equality  between  the  sche- 
dules, perhaps  as  near  an  approach  as  could  well,  by  the 
natoie  of  the  case,  be  permitted, — a  remark,  however, 
that  has  no  place  without  reckoning  for  this  purpose,  as 
part  of  the  share  apportioned  to  Mrs.  Gordon,  one  of  his 
dau^ters,  some  houses  or  real  property  that,  upon  the 
occasion  of  her  marriage,  which  was  some  years  before 
bis  will,  he  had  settled  upon  her  by  deed;  nor  is  the  re- 
mariL  well  founded  without  ascribing  to  him  an  opinion, 
(which  the  language  of  the  will  renders  not  unreasonably 

ascribable 
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gfiuded,  only  helped,  by  the  contents,  the  whole  contents, 
oF  ^tbe  will  itself,  illustrated  by  such  extrinsic  evidence 
as  ^^  the  rules  of  law  respecting  the  admission  of  ex- 
trixiuaic  evidence  in  aid  of  the  interpretation  of  wills,^^ 
to  be  taken  into  consideration  for  that  purpose, 
towards  the  knowledge  and  in  the  application 
or  ^ivliich  the  collection  of  authorities  made  by  Sir 
JioKVTs^vtf  Wigram,  his  arrangement  of  those  authorities, 
aii.d  liis  able  and  judicious  remarks  on  them,  in  his 
ex^o^JXent  book, — ^the  phraseology  of  whose  title-page 
I     Ix^ve.  just  been  borrowing,  —  afford    most  valuable 
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1852.  ascribable  to  him^)  that  a  parcel  of  land  in  Leice^er* 
square,  vacant  and  unlet  when  he  made  his  will,  whid 
formed  part  of  the  share  allotted  by  it  to  one  of  his  sons 
James  Stuart  Tulk,  would  ere  long  be  let^  so  as  to  pro> 
duce  an  income  not  merely  nominal.  It  must  be  as* 
sumed  also,  for  this  purpose,  that  the  mortgages  wbid 
affected  part,  if  not  the  whole,  of  his  real  estates  wen 
discharged.  But  the  discharge  of  these  mcnrtgages  en- 
tered into  his  scheme,  which  included  a  proTision  liar 
raising  a  fixed  annual  sum  out  of  the  income  of  the  de- 
vised property,  to  be  applied  for  that  purpose  until  the 
discharge  should  be  effected;  and  in  discharging  these, 
and  arranging  the  manner  of  contribution,  he  drew  or 
attempted  or  meant  to  draw  a  distinction  or  line  between 
the  time  anterior  to  the  letting  of  the  vacant  land  in 
Leicester-square,  and  the  time  subsequent.  Upon  this 
division  of  the  will  it  is  that  the  controversy  has  arisen, — 
a  controversy  on  which  it  is  contended  that  light  is  thrown 
by  the  circunurtaiu«  that  an  aimuity  given  by  the  wiU  to 
Mr.  James  Stuart  TlUk  out  of  the  general  personal  estate, 
was  made  to  cease  upon  the  letting  of  the  vacant  land. 
The  land  has  been  let,  and  the  annuity  having  ceased,  the 
manner  of  reading  the  will, — that  stands  adopted  by  the 
decision  before  us, — Cleaves  James  Stuart  Tulk  nowand£ar 
years  to  come  without  the  means  of  subsistence,  at  least 
under  that  instrument.  It  does  not  appear  that  he  has  any 
other  provision.  The  testator  does  not  seem  to  have  had 
less  affection  for  him  than  for  any  other  of  the  children, 
and  while  living  made  him  a  voluntary  allowance  move 
than  nominal. 


As  to  the  disputed  construction,  the  nature  of  this 
is  such  that  the  words  to  be  construed  cannot  reasonably 
be  suggested  to  have  any  other  meaning  than  one  ol 
these  two :  they  mean,  namely,  either  *^  the  said  foarth 
schedule,^'  or  ^^  the  said  fifth  schedule ;  '^  and  as  the  Ap- 
pellant 


led  otbcarwiie^  the  will  (so  fax,  I  say  again,  as  we 

>Te  the  means  of  judging)  appears  to  be  one  of  an 

itric  kind,  capricious,  arbitrary,  and,  in  the  sense  in 

the  phrase  may  be  used  as  to  such  a  matter,  un- 

This,  however,  though  something  in  his  &Tour,  is 

ooune  not  eveiything,  for  testators  have  a  right  to 

eooentric,  capricious,  arbitrary,  and,  so  far  as  the 

may  be  used,  unjust ;  nor  does  it  seldom,  I  beUeve, 

that  they  have  reasons  known  to  themselyes, 

though 
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pdlmnt  supports  the  latter  of  these  two  constructions,        1862. 

him  olmously  the  burthen  of  the  controversy  lies, 

that,  primA  facie  and   presumptively,  "  fourth  ^' 

ntiiAa^  mean '^  fourth '^  none  will  deny.    The  rule  of  rea- 

BOfwx  and  law  being  well  expressed  by  MarceUus  (Dig.  32, 

S&y  -where  he  says : — Non  atiter  a  significaiume  verbo- 

reeedi  apartei  qudm  cum   manifestum  sit  aHnd 

tetiatorem.    The  Appdlant,  however,  has  good 

ganounda  foar  sajring  that  if  the  word  ^'  fourth '^  could  be 

dsr^opped,  and  the  words  to  be  construed  could  be  read  as 

iiT    they  were  merely  ''the  said  schedule,''  the  result 

w'csFiild,  upon  a  just  interpretation  of  the  instrumoit,  be 

t^t^ie  same  as  if  the  word  '^fourth''  were  turned  into 

^'^  fifth.''   No  one  can  rationally,  we  think,  doubt  as  to 

^^^^^t  pioposition,  by  which  the  Appellant  may  be  oonsi- 

dc!iB.ttd  aa  gaining  something.    He  would  not  lose,  cer- 

^^^Uity,  by  being  sulijected,  as  to  the  contested  word,  to 

^^^^^  rule  of  Pauhu  (Dig.  34,  6,  3)  :—In  ambiguo  $er* 

turn  mtrumjue  dieimm  sed  id  dwUaxat  quod  votu^ 

Itaque  qui  aSud  dicU  quam  vuU  neque  id  dieit 

mm  mgnificat  quia  non  vult,  neque  id  quod  vuU  quia 

nm  loquiiur.    It  is  indeed  manifest,  we  conceive,  that 

the  words  are  construed  in  the  manner  for  which  the 

^ipdUaat  contends,  the  whole  will  may  be  £urly  deemed 

well-oonsidered  will  of  a  rational,  careful,  prudent^ 

just  man,  so  fiur  as  we  have  the  means  of  forming 

^^  '         '  on  the  subject;  but  that,  if  the  words  are 
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though  not  to  those  who  expound  their  wills,  for  dispo- 
sitions seemingly  strange  and  unreasonable.  Testaton 
are  not  bound  to  have  good  or  any  reasons  for  what  the] 
do,  or  when  they  have  reasons  to  state  them.  But  ii 
the  present  instance  the  clause  under  consideration,  reac 
as  the  Respondents  adverse  to  the  Appellant  would  hav< 
it  read,  is  not  merely  startling  or  ridiculous :  the  cam 
has  that  ingredient,  and  also  something  more.  Tfai 
other  parts  of  the  will  show  evidently  and  explain  that 
in  the  passage  in  question,  the  word  '^fourth''  was  writ- 
ten inadvertently,  and  without  meaning,  or  in  sheer  mis- 
take by  a  mere  error  of  the  pen.  So,  at  least,  we  vien 
the  matter;  and  though  differing  from  a  Judge  for  whose 
learning  and  abiUty  we  entertain  the  highest  respect,  w€ 
own  that  we  think  the  Appellant  right.  Indeed,  the 
yioe-Chancellor  appears  to  have  thought  that  the  viewa 
and  wishes  of  the  testator  were  or  would  be  disappointed 
by  not  rejecting  this  word  ''fourth,'*  or  not  reading 
it  as  the  Appellant  desires  to  have  it  read,  though  hn 
Honor  considered  himself  precluded  by  the  law  bom 
giving  effect  so  far  to  them.  It  is  as  to  that  portion 
of  his  opinion  alone  that  we  differ  from  him, — a  con- 
clusion to  which  we  have  not  come  without  re- 
ferring to  several  authorities  of  more  or  less  direct 
application,  the  names  of  some  of  which  may  not  be 
quite  a  waste  of  time  to  mention.  I  may  specify 
(besides  Lowe  v.  Lord  Huniingtower  (a)).  Doe  t. 
Chichester  (A),  Miller  v.  TVavers  (c),  Doe  v.  Mat' 
tin  (rf).  Doe  v.  Hiscocks  (e),  and  Attomey^General  ▼. 
Grote  (/),  on  the  appeal,  as  well  as  before  Sir  W. 
Grant;  and  (besides  Langaton  v.  Langston  {g)),  Sraek" 
enbury  v.  Brackenbury  [h),  Doe  v.  Halley  (i),  Church  v, 

Myndg 

(a)  4  Rtus,  532,.*.  (/)  3  Mer.  316. 

(b)  4  Dow.  P.  C.  65.  (y)  2  C.  (J'  F.  194;  8  JBUgk, 

(c)  8  Bing.  244.  N.  S,  167. 

(d)  4  T.  R,  39.  (h)  2  Eden,  275. 

(e)  ^M,SfW.  363.  (i)  8  21  R,  5. 


The 

<^y      12  F«.  426.  (/)  12  Host,  516. 

^^>      18  Yea.  368 ;  19  Ves.  662.  (g)  1  Fm.>».  189. 

yO  1  Fcf.  106.  (A)  8  ^.  (J'  a  668. 

^O     2  r«.277.  (0  3  Ad,  Sr  El  340;  6  B. 

^*>  3  Okt,  840;  .BwT.  933.  4^  uirf.  621. 
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J^^-undy  (a)^  and  Chambers  v.  Brailsford  {b)  on  the  ap-        1852. 
'peal  as  well  as  at  the  Rolls^  Milner  v.  MUner  (c),  Boon 
^,    Comforth  {d),  Cory  ton  v.  Helyer  {e),  Doe  v.  £i/en- 

loAe  (/)^  Pybua  v.  £i9iti/A  (^)j  Cofe^  v.  Htdme  {h),  and 

i^M?    Y.  GalUni  {j). 

^Flie  will  before  the  Court  satisfies  us  that^  in  the  opi- 
nion of  the  testator  when  he  made  it^  the  vacant  land^  in 
.  La^^esier'Square,  then  imlet^  was  sure  to  be  unproductive 
of    income  tmtil  it  should  be  let.    The  will  moreover 
ooxxvinces  us  that  the  main  and  leading  parts^  or  among 
time  main  and  leading  parts,  of  his  intention  and  scheme 
tin.    making  it,  were  these:  First,  not  to  leave  his  son 
Jo^nes  Stuart   TlUk  for  any  period   or  at  any  time 
witlioat  a  substantial  income  under  it.     Secondly,  to 
d^^ote  to  the  discharge  of  the  testator's  mortgage  debts 
^>xitil  their  full  payment,  the  whole  income  of  that  por- 
tioia  of  his  property,  which  in  addition  to  what  was  set- 
^^^^d  on  Mrs.  Gordon  in  1834,  was  allotted  to  her  by  the 
^"*ll.    This  view,  it  is  true,  saves  the  testator's  disposi- 
^oikB  (if  that  could  otherwise  be  a  right  expression)  from 
^^^ing  turned  into  something  like  a  chaos,  and  rescues 
memory  from  the  imputation  of  having  dealt  with 
property,  so  Ceut  as  we  can  form  a  judgment  on  the 
•^^l)ject,  unreasonably  and  unparentally.    But  though 
therefore,  'yet  not  the  less  does  it  in  our  opinion  also 
us,  consistently  with  sound  interpretation  and 
^^^•trictest  rules  of  law,  in  holding  as  we  do  that  the  word 
^^o^kxih"  in  the  place  in  question,  must  be  treated  as 
without  design,  without  meaning,  and  merum  per 
seribentis. 
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1852.  7^  Lord  Justice  Lord  Cranworth. 

I  desire  to  add  but  very  few  words  to  what  has  just  been 
stated  by  my  learned  brother.  A  consideration  of  the 
figures  legitimately  before  us  on  the  report  tends  strongly 
to  confirm  the  arguments  derived  from  the  other  cir- 
cimGLstanees.  For  it  may  fairly  be  presumed  that  the 
testator  was  aware  of  the  value  of  what  he  had  included 
in  his  several  schedules^  nearly  the  whole  of  which  was 
at  his  death  held  on  leases  granted  by  himself^  or  which 
had  existed  before  he  became  possessed  of  the  property. 
It  appears  then^  on  the  report^  that  the  rental  of  what 
is  included  in  the  several  schedules  is  as  follows :  [His 
Lordship  read  it  to  the  effect  above  stated]. 

It  also  appears  that  on  Mrs.  Gordon's  marriage  pro- 
perty was  settled  on  her  of  the  annual  value  of  461/.  5^.^ 
so  that  every  child  provided  for  by  the  will  (except 
James)  had  about  600/.  per  annum.  James,  it  is  true, 
had^  until  the  vacant  ground  should  be  let^  only  481/.^ 
t.  e.  181/.  from  the  property  in  the  fourth  schedule^  and 
250/.  fit>m  the  general  assets.  Stilly  equality  seems  to 
have  been  the  general  intention. 

Now  if  the  word  ^^ fourth^'  is  not  to  be  treated  as  a 
mere  clerical  error^  it  is  plain  that  the  directicms  of  the 
will  for  raising  the  1600/.  could  not  possibly  be  earned 
into  effect  unless  the  vacant  ground  should  be  let  finr  at 
least  618/.  per  anntun.  The  testator  could  not  oblige  Mn. 
(Gordon's  share^  comprised  in  the  fifth  schedule^  to  con- 
tribute above  133/.  \0s,,  being  its  fall  amount ;  and  as 
all  the  schedules  except  the  fourth  were  to  contribute 
an  equal  sum^  the  whole  sum  raised  from  them  could  not 
exceed  six  times  133/.  10«.,  L  e.,  801/.,  thus  leaving  799/. 
to  be  paid  by  the  fourth  schedule ;  and  as  that  schedule, 
exclusive  of  the  vacant  ground,  produced  only  181/.,  it 
follows  that  the  testator's  intentions  could  not  be  accom- 
plished 
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p]jijsl3.ed  unless  the  yacant  ground  should  be  let  for  at  least 
611.  8/.  Indeed  it  must  be  let  for  much  more;  for  the 
supplied  by  the  fifth  schedule,  Mrs.  Gordon's  share^ 
only  be  the  net  yearly  rent  after  deducting  income 
^Lnd  any  other  sums  which  might  from  time  to  time 
lyable  for  repairs,  loss  of  rent,  or  other  contingencies ; 
as  the  gross  income  of  the  fifth  schedule  was  only 
L  10s.,  the  net  income  would  be  much  less. 


is  unnecessary  to  pursue  the  calculations.     The 

is  clear,  that  the  provision  made  by  the  testator 

become  impossible  so  soon  as  the  vacant  ground 

s^'^^^vild  be  let,  unless  it  should  be  let  at  a  rent  &x  beyond 

^^^t  he  could  possibly  have  contemplated  as  certain  to 

^'^  pit)daoed.    The  testator  must,  on  a  iair  construction 

^     the  willj  be  considered  as  directing  an  accumulation 

^^xxich^  under  all  contingencies,  it  would  be  possible  to 

^'^^^ke.     He  was  evidently  proceeding  on  calculations 

^^*'efally  made  with  a  view  to  a  particular  object.    But 

we  hold  the  word  '^  fourth  "  to  have  been  inserted 


'^^  mistake^  to  have  been  a  mere  lapsus plunue,  many  cases 


^*^i-ght  arise,  nay,  would  be  very  Ukely  to  arise,  in  which 
^^^  expressed  object  would  be  impossible.  This,  as  I 
i^^^^^Jik,  affords  irresistible  and  legitimate  grounds  for 
Qding  that  there  must  be  some  clerical  error.  And 
context  shows  what  that  error  is,  namely,  the  use  of 
word  "  firarth ''  instead  of  "  fifth,'*  or  (which  is  the 
thing)  the  insertion  of  the  word  '^  fomrth  *'  where 
ought  to  have  been  no  numerical  designation  of 
schedule  at  all.  If  the  word  ''fifth''  be  read  for 
burth,"  or  the  word  "  fourth "  be  struck  out  alt(^e- 
',  then  the  accumulation  will  under  all  circumstances 
not  only  possible,  but  easily  made,  and  will  be  made 
the  vacant  ground  is  let,  as  nearly  as  possible 
the  same  principle  as  before  that  event.  Add 
which,  such  a  construction  leaves  undisturbed  the 

testator's 
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testator's  general  intention  of  distributing  his  property 
equally^  or  nearly  equally^  among  all  his  children^  and 
does  not  interfere  with  the  previously  expressed  intention 
of  appi^priating  the  whole  of  Mrs.  Gordon's  share  under 
the  will^  to  the  accumulating  fiind  during  the  whole 
period  of  accumulation.  • 


MONEY  V.  JORDAN. 


rilHIS  was  the  appeal  of  two  of  the  Defendants^  Mr. 
and  Mrs.  Jordan,  from  a  decree  of  the  Master  of 
the  Bolls  granting  a  perpetual  injunction  against  pro- 
ceedings at  law  on  the  part  of  the  Appellants  upon  a 
bond  and  a  judgment  for  1200/. 

The  Appellant  Mrs.  Jordan,  until  her  marriage  with 
the  other  Appellant^  which  took  place  in  the  year  1847, 
was  Miss  Louisa  Mamell.    On  the  death  of  her  brother^ 

Mr. 


April  26,  27, 
28,29. 
May  29. 

Before  The 

LOBDS  Ju8- 

TICS8. 

During  a 
treaty  for  a 
mama^e, 
which  after- 
wards took 
place,  a  bond 
creditor  of 
the  intended 
husband, 
who  was  an 
intimate 
friend  of  his 

family,  and  was  aware  of  the  proposed  marriafj^e,  repeatedly  declared  it  to  be 
her  determination  never  to  enforce  payment  of  the  bond  debt,  and  made  these 
declarations  under  circumstances  wnich  were  calculated  to  lead,  and  which  did 
lead,  to  the  communication  of  them  to  the  friends  of  the  intended  wife.  HMt 
by  the  Lord  Justice  Knight  Bruce,  agreeing  with  the  Master  of  the  BoUs,  that 
the  declarations  above  mentioned  anbrded  possibly  sufficient  ground  for  the 
interposition  of  a  Court  of  equity  to  restrain  proceedings  at  law  upon  the  bond, 
and  tnere  bein^,  in  addition,  the  testimony  of  one  witness  to  a  positive  promise 
to  the  above  effect,  in  consideration  of  another  promise  on  the  part  of  the  wit- 
ness, which  he  performed,  Held,  that  although  this  promise  was  denied  by  the 
answer  yet  that  the  answer,  being  in  many  respects  inaccurate,^howed  that  the 
Defendant's  memory  could  not  be  depended  on,  so  that  tiie  testimony  of  the 
witness  ought  to  prevail,  and  that  the  case  was  a  proper  one  for  a  perpetual 
injunction,  a  decree  for  which  was  accordingly  affirmed,  disseniiente,  Ijord 
Cranworth,  who  held,  that  the  declarations  bemg  of  intention  merely,  and  not 
of  fact,  were  not  such  representations  as  to  bind  the  creditor,  on  the  ground  of 
fraud  or  otherwise,  and  tnat  an  actual  contract  could  not,  in  opposition  to  the 
answer,  be  considered  proved  by  the  evidence  of  one  witness. 

Meld,  that  forbearance  to  make  a  new  settlement  upon  an  intended  marriage, 
would  be  a  sufficient  consideration  to  support  the  release  of  a  debt  due  to  a  per- 
son who  was  a  cestui  que  trust  under  an  existing  settlement,  which  appeared 
to  be  voluntary,  although  it  might  be  doubtful  whether  that  settlement 
voluntary,  or  could  have  oeen  defeated  by  a  subsequent  settlement. 
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leavours  were  made,  after  the  umouncemeiit  of  the 
PkintifTs  intended  marriage,  to  obtain  Mils  ManuWt 
xinsent  to  the  deetruction  or  delivery  of  the  documeot, 
wliich  every  one  appeared  to  have  conudered  u  in  fbcce, 
I  notwithstanding  the  judgment,  and  aa  representii^  the 
f  debt.  Sut  the  bond  was  still  kept  by  herself,  or  for  her 
by  a.  solicitor,  who  was  not  desirous  that  it  ahould  be 
given  up. 


In  IfiiT,  Miss  ManuU  married  Mr.  Jordcm,  and  some 
time  afUirwards  they  required  payment  of  the  ISiOO/.  and 
threatcued  to  proceed  upon  the  judgment,  whereupon  the 
present  euit  was  instituted  against  them,  and  the  common 
injunction  was  obtained,  and  contiitued  to  the  hearing. 


In  addition  to  the  facta,  of  which  a  brief  smumuy  is 
above  given,  the  bill  stated,  and  Mr.  Mtmof  the  fathn  of 
the  PlaiiitifiF  (a  witness  in  the  cause,  who  had  died  sinoe 
his  examination],  deposed  that  shortly  before  the  mar- 
riage of  the  Plaintiff,  the  witness  had  a  conTenotion 
with  Miss  Marnell  respecting  the  then  intended  mar- 
riage of  the  Plmntiff,  and  that,  on  that  occaaiou,  the 
witness  reminded  her  of  certain  property  at  Midnt^an 
in  India,  which  he  had  settled  upon  her  without  any 
consideration,  and  said,  that  as  the  Plaintiff  was  about  to 
be  married,  the  witness  should  settle  that  property  at 
Midnapore  on  the  Plaintiff,  unless  Miss  Mamell  wholly 
relinquished  all  claim  on  the  Plaintiff,  for  or  in  respect 
of  the  testator's  estate ;  and  that  Miss  MarntU  in  reply 
said,  "  Ko,  don't  do  that :  I  will  never  make  any  clBim  on 
your  son  WUHam  for  or  in  respect  of  that  debt,  if  yoa 
will  let  me  remain  in  possession  and  eigoymeiit  of  the 
Midnapore  property."  The  witness  also  said  diat  it 
was  on  the  occasion  of  that  interview  agreed  l^  and 
between  Mias  Mamell  and  himself,  that  in  consideration 
of  his  penoitting  her  to  continue  in  the  possenioa  and 
eujoynient 


c: 
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on  with  her  on  the  subject  of  the  bond^  and  her  son 
"SJUam  Money's  then  intended  marriage,   when  the 
said  to  Miss  Mamell,  '^  You  have  long  given  up 
debty  so  if  8  only  a  nominal  things  and  it^s  no  use 
keqping  a  paper  you  have  long  since  promised  you 
never  enforce/'    She  replied:  "I  will  be  trusted;'' 
hich  the  witness  replied^  "  Who  talks  of  not  trusting 
?     But  you  may  marry^  and  then  you  would  be  at 
command  of  your  husband."    She  then  said  that  she 
ited  to  keep  the  bond,  in  case  she  could  ever  use  it 
Hooper  (one  of  the  co-obligors) .    The  witness 
"  K  you'll  give  it  to  me  I  shall  insure  it  never 
be  used  against  WUliam,  and  I  promise  to  return 
you  if  ever  you  require  to  use  it  against  Hooper.'* 
tiuB  ahe  said :  ''  I  give  you  my  word  of  honour  that  I 
never  use  it  against  WiUiam ;  but  I  will  be  trusted, 
d.  I  will  keep  it."     "  Besides/'  she  added,  "  you  know 
well  that  I  have  made  my  will,  and  that  WilUam  is 
to  every  sixpence  I  have  got ;  and  after  my  death  be 
^will  find  that  bond  among  my  papers,  and  he  may  bum 
it  or  do  with  it  what  he  likes." 


1852. 


Ijady  Poore,  the  mother  of  the  Plaintiff's  wife,  was 

cuonined^  and  deposed  that  a  settlement  was  executed 

on    the  marriage  of  her  daughter  with  the  Plaintiff,  in 

'^^'^Uniit  1845.    The  first  life  interest  in  the  property  of 

lier  daughter  was  settled  on  the  Plaintiff  by  this  settle- 

n^ent    The  witness  had,  on  various  occasions  previous  to 

the  Plaintiff's  marriage  with  her  daughter,  heard  of  the 

"bond  and  the  particulars  connected  therewith,  and  of 

tibe  abandonment  of  the  debt.    The  witness  first  heard 

o»  ^ch  abandonment  of  the  debt  from  the  Plaintiff,  and 

^f^enrards  from  his  brother ;  the  witness  spoke  to  the 

"PUintiff 's  father  on  the  subject,  who  informed  her  that 

trie  debt  was  entirely  at  an  end,  and  that  Miss  Mamell 

tud  given  up  or  abandoned  it,  in  consequence  of  the 

kindne^ 
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kindness  which  George  Moneys  the  father^  had  shown  ta 
Miss  Mamell  and  her  brother  when  they  were  in  India, 
She  farther  deposed^  that  the  Plaintiff  married  an  the 
faith  of  the  abandonment  of  the  debt^  as  she  knew  £nhii 
the  statements  which  he  and  his  father  and  brother  made 
to  her  at  the  time^  and  previously  to  the  preparation  of  the 
settlement ;  and  that  it  was  upon  the  fidth  of  the  debt 
being  so  abandoned,  that  the  witness  consented  to  the 
first  life  interest  in  the  property  of  her  daughter  being 
settled  upon  the  Plaintiff;  and  that  she  would  not  ha^e 
permitted  such  settlement  to  be  executed  if  she  had  not 
confided  in  such  abandonment. 


Mr.  Roundell  Palmer,  and  Mr.  Bates,  for  the  Plaintiff^ 
cited  Gale  v.  Lindo  {a),  Neville  v.  Wilkinson  (i),  JXm- 
mersley  v.  De  Biel  {c),  Hobbs  y.  Norton  (d).  Crass  t. 
Spriffff  {e),  Wekett  v.  Baby  (/),  Kirk  v.  Clark  {g),  Scott 
V.  Scott  (A),  Pearson  v.  Morgan  (f),  Podmore  v.  Oim- 
ning  [k),  FUnoer  v.  Marten  (/). 


Mr.  Willcock,zxidi  Mr.  F.  T.  ^At/e,forthe  AppellantB, 
cited  Montefiori  v.  Montefiori  (m),  Pasley  v.  Freem/on  (n), 
Ames  V.  Milward  (o),  MaunseU  v.  White  (/>). 

Mr.  Roundell  Palmer,  in  reply. 


[The  Lord  Justice    Knight    Bruce,  during    the 

argument,  referred  to  Haigh  v.  Brooks  {q)."] 

The 


(a)  1  Vem.  476. 

(h)  1  Bro,  a  a  543. 

(c)  12  CI,  4-  Fin,  45. 

(rf)  1  Vem  136. 

(<?)  6  Hare,  552. 

(/)  2  Bro,  P,  a  386,  TomK 


ed. 


(ff)  Free,  Ch.  276. 
(A)  1  Cox,  366. 


(t)  2  Bro,  a  a  388. 
(k)  5  iSim.  485. 
(l)  2  Jfy.  4"  CV-.  459. 
(m)  1  TT.  ^tetf*.  363. 
(n)  3  2Vrm  .Bep.  51. 
(o)  8  Taww^.  637. 
(p)  1  Jb.  (J-  ia^.  639. 
(q)  10  ^i.  4*  m.  309. 
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LoBD  Justice  Knioht  Bbucb^  after  statmg  the 
:^c*C3nuD8taiice8  under  which  the  bond  was  giyen^  and 
advertrng  to  the  evidence  respecting  the  dedara- 
of  Miss  MameU,  with  reference  to  the  debt^  pro- 
as follows: — 


1852. 


X-fc  iq^ypean  that  in  the  year  1838  or  earlier^  a  oon- 
of  a  house  and  land  at  Midnapore  in  India, 
Mr.  Money  to  Miss  Mamett,  was  executed  by  him. 
on  the  &ce  of  it  for  a  stated  pecuniary  con- 
mderation.    That  consideration^  however,  was  not  paid ; 
rnxm^d  on  one  side  it  is  said  that  the  conveyance  was 
Vx^tended  to  be,  and  was  purely,  gratuitous,  and  a  mere 
sift  ;   on  the  other,  that  there  was  some  valuable  con* 
nderation.    Of  the  true  nature  and  circumstances  of 
that  transaction  it  is  possible  that  we  may  not  be — ^but 
^^  parties  to  it  must  have  been — fully  informed.    On 
^E^oiher  side,  however,  has  the  slightest  imputation  been 
cut  on  the  character  of  Miss  MameU,  with  whom  indeed 
Mn.  Money,  after  their  return  to  England,  was  on 
tonns  of  intimacy.    On  the  whole,  it  seems  to  me  diffi- 
cult, I  may  probably  say  impossible,  upon  the  evidence  to 
oomdnde  that  there  was  a  valuable  consideration  for  the 
canveyance.     But  this  at  least  is  very  clear,  that  what- 
ever the  true  facts  may  have  been,  there  were,  down  to  the 
tiDie  of  the  Plaintiff's  marriage,  or  at  least  of  the  agree- 
ment between  his  fitther  and  Miss  MameU,  that  I  shall 
presently  mention,  plausible  grounds  for  contending  that 
the  conveyance  was  merely  voluntary,   and    rational 
cause  for  apprehending  that  it  might  not  improbably,  in 
case  of  dispute,  be  decided  to  have  been  so.    I  have  now, 
after  adding  the  fact,  that  the  father  had  two  sons  in  the 
legal  profession,  (one  of  them  the  Plaintiff,  who,  in  or 
soon  after  the  year  1842,  quitted  the  army  with  a  view 
to  being,  as  he  has  since  been,  called  to  the  bar,)  said 
enough  to  introduce  the  testimony  of  Mr.  Money  as  one 

of 
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of  the  numerous  witnesses  examined  for  the  Plaintiff^ 
which  is  thus : — 

[His  Lordship  read  the  deposition  of  the  Plaintiffs 
father^  the  effect  of  which  is  set  out  above.] 

Now^  in  what  Mr.  Money  has  deposed,  and  especially 
upon  the  9th  and  10th  interrogatories,  is  he  a  witness 
of  truth  and  accuracy  ?  and  if  he  is,  how  ought  the 
cause  to  stand  affected  by  his  depositions  to  those  two 
interrogatories?  These  appear  to  me  important  ques- 
tions. The  natural  bias  upon  Mr.  Money's  mind^  or  his 
natural  wish  in  favour  of  his  son,  especially  upon  a 
matter  connected  with  such  transactions  as  those  in 
which  the  son  had  been  involved,  by  or  at  least  with 
Mr.  MameU,  must  have  been  strong.  But  that  bias 
or  wish,  though  rendering  it  proper  to  watch  closely  and 
with  some  jealousy  the  evidence  given  by  the  witness, 
does  not  necessarily  render  him  incredible  or  his  teati* 
mony^  even  if  unconfirmed,  not  fit  to  be  acted  on.  Mr. 
Money,  who  is  now  dead,  has,  in  point  of  reputation  and 
character,  not  been  assailed.  No  imputation  upon  him, 
beyond  that  of  inaccurate  recollection,  has  been  made  by 
the  Appellants'  counsel,  and  I  must  consider  him,  whe- 
ther accurate  or  not  accurate,  as  a  sincere  witness.  His 
profession,  and  the  offices  that  he  appears  to  have  filled, 
may  be  thought  more  likely  to  have  produced  habits  of 
accuracy  than  the  contrary,  and  it  seems  difficult  or  im- 
possible to  believe  that  what  he  has  said,  at  least  in  an- 
swer to  the  9th  and  10th  interrogatories,  can  have  been 
honestly  inaccurate  in  any  material  respect.  But  it  is 
to  be  recollected  that  the  account  given  on  oath  by  Mr. 
Jordan  of  what  passed  at  the  interWcw  of  which  he  thus 
speaks,  and  to  which  the  bill  pointedly  refers,  is  mate- 
rially different  from  his,  and  that  what  she  positively 
states  on  the  record  must,  for  the  present  purpose,  be 

treated 
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ciency  Of  lawyers  in  their  own  affairs  has  passed  into  . 
proverb.  However^  it  appears  to  me  perfectly  oonaktent 
with  beUeving  all  that  Mr.  Money  has  swom^  to  sappoae 
that  had  he  asked  the  lady  to  sign  a  paper,  she  wcoild, 
either  on  the  score  of  Mr.  Hooper  or  from  waywaidneai^ 
have  reAised. 


Miss  Mamell  had,  it  is  true,  no  advice  at  the  inter- 
view, nor  npon  the  subject  to  which  it  related  did  ahe,  I 
think,  need  advice.  The  evidence  satisfies  me  that  she 
was  then  and  before  aware  perfectly  of  everjc  &ct  and 
every  circumstance  material  to  her  to  know,  inclnding 
the  right  which  (as  she  viewed  the  case)  Charles  Broume 
Mamell,  at  the  time  of  his  death,  and  she,  as  hia  lepie* 
sentative,  had  to  enforce  against  the  Plaintiff  the  whole 
demand  of  1200/.  with  interest,  though,  as  to  part  at  least 
of  the  claim,  she  probably  or  certainly  thought  that  the 
exercise  of  the  right  would  have  been  and  would  be  hanh. 
and  illiberal,  an  opinion  that  I  should  find  it  difllcult  to 
term  erroneous.  I  do  not  forget  that  here  and  there  in  the 
evidence  some  passages  occur,  which  by  themselves  might 
lead  to  a  supposition  that  she  considered  the  Plaintiff's 
strict  liability  not  to  have  been  for  more  than  a  share.  The 
true  view,  however,  of  the  whole  evidence  taken  together 
is,  in  my  opinion,  as  I  have  said,  certainly  otherwise.  • 


Again,  I  do  not  believe  that  Miss  Mamell  acted  at  the 
interview  under  an  impression  that  she  had  before  bound 
herself  so  as  to  bar  her  in  a  court  of  justice.  The  very 
subject  and  nature  of  the  conversation  preclude  that 
supposition,  even  if  the  answers  rendered  it  admissible* 
And  upon  the  evidence,  I  am  of  opinion  that  no  mis- 
representation was  made  to  Miss  Mamell;  that  no  ad- 
vantage was  taken  of  her,  and  that  she  was  as  fieee  an 
agent,  and  as  free  firom  influence,  at  the  interview  as  Mr. 
Money  himself.     She  may  possibly,  in  making  the  agree- 

men 
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t  made  at  it  have  not  been  actuated  ezdusively  by       1852. 

"invea  or  views  of  mere  bargain  and  sale;    That,  bow- 

'j  can  make  no  difference  if  tbe  agreement  was  one 

Spood  sense  and  prodence.    I  think  that  it  was  so.    I 

iKxk  that,  regarded  in  the  most  mercantile  point  of  view 

oonaidered  as  the  merest  matter  of  business — it  was 

e  to  her,  was  a  contract  by  which  she  gained,  to 

•nothing  of  peace— nothing  of  tranquillity — ^nothing  of 

liroken  friendship.   These  I  do  not  reckon  as  benefits, 

they  are  perhaps  so  considered  by  neither  of  the 

I  say  ''  neither,'^  inasmuch  as  the  wife  has 

as  she  has,  though  the  l^al  proceedings  on  the 

t  were  those  of  the  husband ;  and  if  he  allowed 

to  be  deoeiTed  or  misled,  he  ought  not  to  have 

ao*,  haTing  had  the  means  of  setting  himself  right. 

To  letnm,  however,  to  the  interview,  I  say,  (though 
im  perhaps  mere  repetition  to  say,)  that  had  a  disinte- 
lawyer  of  discretion,  experience,  skill,  and  inte« 
',  infimned  of  all  the  facts,  been  present  on  the  occa- 
ij  and  advising  Miss  Jfome//,  his  advice  to  her,  I  believe 
^^Hd  am  convinced,  would  have  been  to  enter  into  ihe  agree- 
xnent  and  fidthfiilly  to  adhere  to  it,  for  the  sake  of  her 
^*^*ii  interest  merely,  without  regard  to  any  other  motive. 
^^hb  Plaintiff,  at  the  time,  seems  to  have  been  without 
means  of  payment.  Proceedings  against  him,  even 
matters  then  stood,  might  not  improbably  have  led  to 
Chiaoery  suit  of  doubtful  result.  There  was  neither 
nor  equitable,  nor  moral  daim  on  the  father.  The 
coKm^Pore  property,  which  produced  an  income  that 
nearly,  if  not  altogether,  supported  her  before 
*le9  Brmane  MamelPs  death,  and  was  still  a  matter 
c^onaeqiience  to  her,  might  well  have  been  lost  (I 
that  probably  or  certainly  it  would),  by  the  £Either 
it  on  the  son's  marriage,  but  was  in  my  opinion 
more  than  the  debt.  It  is  not  material  to  consi- 
der 
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der  whether  Mr.  Money  acted  generously  in  thus  avail- 
ing  himself  of  the  Indian  estate.  If  it  were^  perhaps  ai 
apology  might  be  found  in  the  manner  in  which  his  won 
had  been  dealt  with^  and  the  part  that  Charles  Brown 
Mamell  had  taken  in  a  transaction^  censurable^  evei 
had  it  been  free  from  the  sin  of  ingratitude. 


The  irrevocable  step  of  the  Plaintiff's  marriage^  whid 
took  place  after  the  interview^  did  so  in  conformity  i 
what  then  passed^  without  any  settlement  of  the  Midna 
piMre  property  being  made  or  attempted,  nor  was  th 
£ather  or  the  Plaintiff  capable  afterwards  of  being  re 
stored  to  the  position  in  which  they  had  previously  been 
Considering  as  I  do  that  the  marriage  was  had  wit] 
such  and  only  such  a  settlement  as  was  in  &ct  mad* 
upon  it, — in  the  belief  created  or  sanctioned  by  Mis 
Mamell, — in  the  faith  induced  by  her  language  and  con 
duct,  that  the  debt  in  question  never  would  be  in  thi 
whole  or  in  part  demanded ;  and  so  thinking  (independ 
ently  of  Mr.  Money's  evidence),  I  should  possibly  hav< 
held  the  decree  before  us  to  be  altogether  correct  if  h< 
had  not  been  examined.  But  his  testimony  forms  pari 
of  the  case ;  I  believe  him  to  be  substantially  accurate 
as  a  witness,  and  so  believing,  I  find  that  he  proves  as 
agreement  with  Miss  Mamell  for  valuable  consideraticHij 
by  which  she  was,  in  my  opinion,  at  and  before  the  time 
of  her  own  marriage,  bound, — bound,  I  think,  upoc 
equitable  as  well  as  legal  principles, — nor  the  more 
though  certainly  not  the  less,  for  the  high  authority  Oi 
the  case  of  Haigh  v.  Brooks  (a).  It  was  a  breach  o* 
that  agreement  to  seek  to  enforce  the  bond  or  the  judg 
ment  obtained  by  Mr.  Mamell  (imder  whatsoever  cir- 
cumstances of  credit  or  discredit  to  his  memory)  agains* 
the  Plaintiff,  a  breach  in  respect  of  which,  if  not  tht 

onl; 

(a)  10  Ad,  4-  El.  309. 


77i«  Lord  Justice  Lord  Cranworth. 

T^lie  facts  of  this  case  have  been  already  so  fully  stated 

*^^t  I  do  not  feel  it  necessary  to  repeat  them.     But  not 

^^^ixig  able  to  concur  in  the  result  at  which  both  the 

"■^^^ter  of  the  Bolls  and  my  learned  brother  have  arrived, 

^     feel  bound  shortly  to  state  the  view  which  I  take  of 

*^c  case,  though  it  is  hardly  necessary  to  say  that  I  feel 

distrust  of  the  accuracy  of  that  view,  differing  as 

does  firom  such  authorities. 


\ 


The  Plaintiff  rests  his  title  to  relief  on  one  of  two 
^"■^ounds :  either,  first,  that  the  marriage  having  taken  place 
the  repeated  assurances  of  Mrs.  Jordan  that  she  never 
^^uld  enforce  payment  of  the  debt  secured  by  the  bond 
judgment,  it  would  now  be  a  fraud  on  her  part  to 
in  violation  of  those  assurances ;  or,  secondly,  that  a 
and  binding  contract  was  entered  into  between  the 
^ixitiff's  father  and  Mrs.  Jordan^  before  the  Plaintiff's 
^Triage,  whereby  she  stipulated  for  a  valuable  con- 
^^dexation,  the  benefit  of  which  she  has  had,  that  she 

would 
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only  proper  person,  he  was  at  least  a  proper  person  to  1852, 
sue,  for  he  was  told  of  the  agreement  before  his  marriage, 
*^d  told  that  he  might  safely  marry,  safety  mean- 
^'^S  freedom  from  the  debt.  That  commimication  to 
'^itai  must  be  taken  to  have  been  authorized  by  Miss 
^^^'ornell,  and  he  must  be  taken  to  have  married  on  the 
^-^th  of  it.  If  any  objection  could  have  been  made  at 
*-*^  IloUs,  or  here,  on  the  ground  of  a  personal  repre- 
*^^^tative  of  Mr.  Money  not  being  made  a  party  to  the 
that  objection  I  regard  as  waived. 

■■    hold,  therefore,  with  the  decree,  a  decree  possibly 
Xmsuitable  to  the  original  merits,  but  certainly,  in 
j  udgment,  forming  a  fit  and  just  conclusion  to  the 
history  of  this  much-celebrated  bond. 
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would  never  enforce  payment  against  the  Plaintiff  of  the 
money  ao  secured. 

The  Master  of  the  Bolls  decided  in  fiiTour  of  the 
Plaintiff  on  the  first  ground.  His  Honor  thought  the 
case  was  brought  within  the  authorities  which  establish 
this  principle :  namely,  that  where  a  person  has  represented 
a  particular  state  of  circumstances  as  existing^  with  a 
view  to  induce  another  to  act,  or  under  drcumstances 
when  it  must  have  been  obvious  that  another  would  pro- 
bably act  on  the  faith  of  such  representation  being  true, 
and  such  person  has  so  acted,  there  it  shall  not  after- 
wards be  permitted  to  him  who  has  made  such  a  repre- 
sentation, to  enforce  against  the  person  whom  he  has 
misled,  any  rights  to  which  he  may  be  entitled  by  reason 
of  the  hcts  not  having  been  such  as  he  represented.  His 
Honor  referred  especially  to  the  cases  of  Gale  v.  Lindo  {a), 
Muntefiori  v.  Montefiari  (£),  Neville  v.  Wilkinson  (c). 

WitV  the  most  sincere  respect  for  the  judgment  of  Sir 
John  RomUly,  I  do  not  think  that  the  doctrine  on  which 
he  reUes  is  applicable  to  the  case  now  before  us.  In  all 
the  cases  referred  to,  there  had  been  the  misrepreaenta- 
tion  of  a  fact,  material  in  influencing  the  conduct  of  the 
person  to  whom  it  was  made ;  and  what  the  Court  has 
done,  has  been  to  hold  the  party  making  the  representa- 
tion bound  by  what  he  has  stated.  It  has  considered 
that  it  woTild  be  to  permit  a  firaud,  if  it  were  to  allow 
any  one  first  to  gain  an  object  by  representing  a  par- 
ticular fact  to  exist,  and  then  when  the  purpose  has 
been  accomplished  to  turn  roimd  and  say,  I  shall  now 
act  on  the  very  truth,  which  is  not  such  as  I  represented 
it.  In  all  such  cases  the  Court  acts  merely  on  the  prin- 
ciple of  preventing  firaud,  not  at  all  on  contract.     But 

here 

(a)  1  Vem.  476.  (b)  1  Fm.  Black.  363. 

(c)  1  Bro.  a  a  643. 
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bext  ^liere  was  no  misrepTesentation  of  any  teict  what- 

Mr.  C.  £.  MameU  died  in  1843.    On  that  event 

'^^erdan^  then  Miss  Mamell,  as  his  executrix  and 

legatee  became  entitled  to  the  money  secured 

^^  hond  and  judgment.    That  she  did^  between  that 

%iid  the  Plaintiff's  marriage  in  June  1845^  repeat- 

9  state  her  positive  determination  never  to  enforce 

^^**^ygieiit  of  that  money,  is  a  point  on  which  I  have  no 

^^Irt.    The  evidence  abundantly  establishes  that  to 

^Q  been  the  case.    I  think  further,  that  she  must  be 

Gn  to  have  made  such  statements,  though  not  to  Lady 

^^re,  the  mother  of  the  Plaintiff's  intended  wife,  yet 

^^^'icT  drcnmstances  when  she  could  not  but  know  that 

.t  she  said  would  probably  be  communicated  to  her, 

might  very  likely  influence  her  in  the  arrangements 

V^  \>e  made  on  the  occasion  of  her  daughter's  marriage. 

Btin  there  was  no  fact  misrepresented.    Mrs.  Jordan 

^i^ever  concealed  the  existence  of  the  bond  or  judgment. 

^  she  had,  with  a  view  to  the  arrangements  to  be  made 

^ni  the  Plaintiff's  marriage,  said  that  she  had  no  legal 

iemand  on  the  Plaintiff;  that  the  debt  had  been  released 

Of  paid;  or  that  for  any  reason  the  bond  or  judgment 

was  legally  invalid;   or  had  made  what  amounted  to 

sodi,  a  representation ;  then  indeed  the  cases  referred  to 

would  be  strictly  applicable.    It  would  then  be  a  firaud 

in  her  now^  to  attempt  to  enforce  a  security  which  she 

liad  10  represented  as  having  no  valid  existence.     But 

no  such  statement  ever  was  made.    Mrs.  Jordan  always 

stated  that  she  had  the  bond,  and  in  effect  that  it 

gave  her  a  legal  right  against  the  Plaintiff,  though  at 

the  same  time  she  stated  that  she  had  abandoned  all 

intention  of  enforcing  it.     After  such  statement,  the 

parties  contracting  marriage  cannot  justly  say  that  they 

were  deceived  as  to  the  facts.    They  knew  the  facts  as 

wdl  as  Mrs.  Jordan  herself  knew  them ;  that  is,  they 

knew  that  Mrs.  Jordan  had  a  legal  demand  on  the 

Plaintiff, 


1852. 

MoNlT 

V. 
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Plaintiff^  but  which^  from  what  had  passed^  th^  were 
fully  persuaded  she  would  never  enforce. 

This  is  a  state  of  things  which  does  not,  as  I  think^  en- 
title the  Plaintiff  to  any  relief  in  this  Court,  on  the  ground 
of  its  being  fraud  in  Mrs.  Jordan  now  to  enforce  her  secn- 
rities.  But  though  the  Plaintiff  may  not  be  entitled  to 
relief  on  the  head  of  firaud,  yet  if  Mrs.  Jordan  did,  before 
and  in  consideration  of  the  marriage,  bind  herself  not  to 
enforce  the  bond  or  judgment,  the  Plaintiff  might  be 
entitled  to  relief  on  the  head  of  contract ;  which  leads 
me  to  consider  whether,  on  a  fair  view  of  the  evidenoej 
she  ever  did  so  contract.  I  lay  out  of  the  queation  for 
the  present  the  alleged  contract  with  the  Plaintiff's  feither, 
relative  to  the  Midnapore  property,  and  proceed  to  con- 
sider whether,  independently  of  that  transaction^  Mrs. 
Jordan  can  be  considered  ever  to  have  bound  herself  by 
contract  not  to  enforce  payment  of  the  debt.  I  confess 
I  think  she  did  not.  There  is  certainly  no  written  con- 
tract ;  but  the  Statute  of  Frauds  is  not  insisted  on,  and  we 
must  therefore  look  to  what  passed  orally  on  the  subject.  . 
The  evidence  on  this  part  of  the  case  rests  mainly  on  the  < 
testimony  of  Mrs.  Money  in  answer  to  the  thirtieth  in — 
terrogatory.  [His  Lordship  read  Mrs.  Money's  evidenoej^t 
the  effect  of  which  is  stated  above.] 

Now,  what  is  the  fair  construction  to  be  put  on  alTLl 
this?  I  think  its  true  result  is,  that  Mrs.  Jordan  re-^ 
fused  to  abandon  her  legal  right  on  the  bond,  thouglZ^ 
she  pledged  her  word  of  honour  to  Mrs.  Money  that  sh»  Ji 
would  not  act  on  it.  It  is  as  if  she  had  said,  "  I  pro  ^ 
mise  you  I  will  never  enforce  the  bond,  but  for  th^jM 
performance  of  that  promise  you  must  rest  on  my  wo: 
of  honour.  I  will  not  bind  myself  by  contract  on  th 
subject.'*  However  disreputable  it  may  be  to  act  in  viol 
tion  of  an  assurance  thus  solemnly  given,  yet  I  canm 
consider  it  to  be  a  breach  of  contract,  in  a  case,  wh 
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(as  X  interpret  what  paned)  the  attniranee  given  was 
csoupLed  with  an  implied  reservation,  that  it  was  not  to 
be  oonsidered  as  binding  the  party  by  whom  it  was 
oiherwifle  than  in  honour.  This  view  of  the  case 
materially  confirmed  by  the  circumstance,  that  the 
cdcniTenation  was  addressed  not  to  Lady  Poore,  but  to  Mrs. 
J^oney, — addressed  to  her,  it  is  true,  imder  circomstanoea 
-^vhiA  mnst  have  led  Mrs.  Jordan  to  think  it  highly 
pvobable  that  what  she  said  would  be  repeated  to  Lady 
Still,  Mrs.  Jordan  might  well  suppose  that  the 
piromise  which  she  made  to  Mrs.  Money ^  amount- 
to  no  more  than  an  engagement  of  honour  between 
^^onadf  and  Mrs.  Money,  was  a  matter  in  which  neithw 
ly  Poare  nor  the  Plaintiff  had  any  concern. 


1862. 


X  confess,  therefore,  that  neither  on  the  ground  of  fraud 

of  contract,  am  I  satisfied  that  the  Plaintiff  is  en- 

to  relief,  as  far  as  that  relief  is  made  to  rest  on  the 

of  Mrs.  Jordan  to  Mrs.  Money,  that  she  would 

^^^Ver  enforce  the  bond  on  judgment  against  her  son. 

^^^*^«ii,  is  he  entitled  to  relief  on  the  other  ground  ? 

^^M,oiithegroniid  of  anexprew  contract  between 

^^  Plaintiff's  fiither  and  Mrs.  Jordan,  entered  into  pre- 

^^n«ly  to  the  marriage.    That  must  depend  entirely  qn 

^^e  result  of  the  evidence  in  the  cause.    There  is  cer- 

^^inly  no  written  contract;  but  here  again  the  Statute  of 

^PVttods  is  not  insisted  on;  the  want  of  a  written  contract 

not  conclusively  bar  the  Plaintiff's  title  to  relief. 

question  depends  wholly  or  mainly  on  the  answers 

^ihe  Plaintiff's  father.     [His  Lordship  read  the  pas- 

the  substance  of  which  is  set  out  above.] 


^Tow,  as  we  intimated  more  than  once  during  the 
ment,  if  we  can  act  on  that  as  testimony  to  which 
are  judicially  warranted  in  giving  credit,  the  plaintiff 
no  doubt  established  a  title  to  relief.    Mrs.  Jordan, 

ATol.  II.  Z  D.  M.  o.    according 
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aooording  to  this  evidence^  certaitily  bound  hertelf  tost  a 
valuable  consideration  never  to  enforce  the  bond  agamst 
the  Plaintiff.  It  was  at  least  doubtful  whether  Mr. 
Money  the  fiather  had  not  the  power  of  defbating  Mrs. 
Jordan's  title  to  the  Midnapore  property.  The  evidence 
to  which  I  have  referred  goes  to  show  that  he  agreed 
with  Mm-  Jordan,tihoTtly  before  the  marriage^  and  with 
a  view  to  his  son's  interest  on  that  events  that  her  title 
to  the  Midnapore  property  should  never  be  disturbed,  in 
consideration  of  an  agreement  at  the  same  time  entered 
into  by  her,  that  she  would  never  enforce  the  bond. 
This  would  be  a  valid  contract,  whether  in  truth  Mrs. 
Jordan's  title  to  the  Midnapore  property  could  or  oonld 
not  be  questioned.  The  doubt  existing  on  the  subject 
was  a  sufficient  consideration,  as  was  established  by  the 
case  of  Haigh  v.  Brooks  {a),  referred  to  by  my  learned 
brother.  If,  therefore,  it  is  made  out  by  evidence  on 
which  this  Court  can  safely  and  properly  act,  th^t  thn 
agreement  was  in  fact  come  to,  then  undoubtedly  the 
Plaintiff  is  entitled  to  the  reUef  he  asks. 


But  I  feel  great  difficulty  in  saying  that  this  is 
evidence  on  which,  according  to  ihe  doctrine  of  thin 
Court,  it  is  open  to  us  to  act.  The  agreement  is  proved 
by  one  witness  only  (Mr.  Money  the  fether),  and  the 
whole  allegation  in  support  of  which  his  evidence  is  ad- 
duced, is  positively  denied  by  the  answer  of  Mrs.  Jordan. 
Now  the  rule  of  the  Courts  acted  on  from  the  earliest 
times  on  this  subject,  is  clear.  It  is  stated  by  Lord 
Eldon  in  Evans  v.  Bicknell  (b). 


The  alleged  agreement,  then,  being  as  positively  denied 
by  Mrs.  Jordan  as  it  is  affirmed  by  Mr.  Money;  is  there 
anything  in  the  other  testimony,  or  in  the  surrounding 

circumstances 

(a)  10  Ad.  (J-  El.  309.  (b)  6  Fe*.  184. 
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circcuaistanoes^  enabling  the  Court  to  say  it  will  disregard 
ibe  fluoswer,  and  act  on  the  evidence  of  a  single  witness? 
I  oonfess  I  think  not.  Certainly  no  one  was  present  at^ 
or  priTy  to^  the  making  of  the  alleged  agreement  except 
tYxe  parties,  that  is^  Mr.  Money  and  Mrs.  Jordan.  No 
one,  therefiirej  bat  they  can  know  what  really  paned. 
^I^  sudi  a  case,  even  if  the  Statute  of  Frauds  had 
existed,  the  £ather  ought  surely  to  have  taken 
that  an  agreement  so  important  to  the  future  wel- 
cf  his  son  should  be  reduced  into  writing,  in  order 
'^liat  no  doubt  might  exist  as  to  its  terms.  K  he  ne- 
sleeted  to  do  so,  is  it  reasonable  to  expect  that  a  Court 
^^  £quity  should  afterwards  rdy  so  implicitly  on  the 
^fcWof  hi-  memory,  « to  act  on  it  in  ^  oppori- 
^^*^^0.  to  the  oath  of  the  only  other  party  to  the  alleged 
^^^^•iMCtion?  That  there  was  no  writing  may  well  fur- 
pound  of  complaint  against  Mr.  Money ^  who  says 
was  a  contract  It  cannot  do  so  against  Mrs. 
^^>fafl^  who  says  there  was  none. 


I  rejoice  to  think,  that  eren  if  I  come  to  the  oondu* 
that  we  ought  not  to  act  on  the  testimony  of  Mr« 
^^ney^  I  am  not  obliged  to  cast  a  cloud  on  his  memory 
^^  imputing  to  him  intentional  misrepresentation.  It 
^  well  be  that  some  conversaticm  or  conversationa 
place  between  him  and  Mrs.  Jordan  previously 
is  son's  marriage,  on  the  subject  of  the  Midnapore 
^•X^jerty  and  the  bond,  and  that  he  understood  the  result 
^^^  be  such  as  he  states  in  his  evidence.  But  the 
5^-^^istion  is,  whether  Mrs.  Jordan  so  understood  it. 
2  had,  it  must  be  remembered,  no  professional  or 
«r  assistance;  she  was  merely  conversing  with  an 
firiend,  to  whom  she  was  under  great  obligations^ 
^he  subject  of  the  approaching  marriage  of  his  son> 
"whose  wel£Effe  she  felt  at  that  time  a  warm  inte* 
;  and  from  all  the  evidence  in  the  cause,  I  think  it 

Z  2  extremely 
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extremely  improbable  that  she  would  mean,  by  anything 
passing  in  such  familiar  intercourse  with  her  friend,  to 
enter  into  any  contract  whatever.  At  all  events,  I  am 
imable  to  regard  the  case  as  one  in  which  there  ia  any- 
thing to  prevent  the  application  of  the  general  role,  not 
to  act  against  the  answer  on  the  testimony  of  one  witness. 
The  natiure  of  the  case  makes  it  improbable  that  there 
should  be  any  direct  testimony  confirming  or  impeach- 
ing that  of  Mr.  Money.  As  far  as  there  is  any  such 
testimony  to  which  we  can  listen,  I  incline  to  think  it 
is  against  him. 


[After  adverting  to  different  portions  of  the 
in  support  of  this  view,  his  Lordship  said :] — Considering;, 
therefore,  that  the  existence  of  such  a  contract  rests  on 
the  single  evidence  of  Mr.  Money,  not  only  not  con- 
firmed, but  rather,  as  I  think,  impeached  by  the  circum- 
stances of  the  case,  and  that  its  existence  is  positively 
denied  by  the  answer,  I  confess  I  do  not  think  that 
relief  can,  consistently  with  the  principles  and  practice 
of  the  Court,  be  given  on  this  second  head. 


I  must  add,  that  I  formed  this  opinion  with  great 
distrust  of  its  accuracy^  not  only  from  its  being  at  vari- 
ance with  that  of  my  learned  brother,  but  also  because 
it  is  contrary  to  the  strong  impression  I  had 
during  the  argument. 
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rS^UlS  waa  an  appeal  from  a  decree  of  Vice-Chancellor    Before  Tie 
*-     _  Parker,  made  upon  two  claims,  and  directing  the    ^"4'^!'^- 
«pe<2i£c  performance  of  two  contracts  for  the  purchase  of  Land  was  ad- 
lands  comprised  in  two  lots,  which  with  others  had  been  |jg  g^j^j  j^ 
P^t  -up  for  sale  at  an  auction  at  Halifax,  on  the  26th  of  }<>*«"  ^ 
^^a^ch  1851.     In  the  advertisements  and  posting  bills  ject  to  con- 
of  the  sale,  the  property  was  described  as  "  Valuable  ^f^^J^^jJ^"® 
^^i^ehold  Estate/^    And  the  following  were  the  descrip*  was,  that  all 
<iona  of  the  lots  in  question :-  ^^£m.. 

not  made 
'*  Lot  6.— All  those  4  valuable  closes  or  parcels  of  within  a  pre- 

-^^^xxd  adjoining  to  lots  2  and  3,  known  by  the  several  should  be 

^*^«^*ne8,  and  contamingthe  several  quantities :  The  Little  ^^*^®^^. 

'^^^,  1a.  8r.  20p.  ;   The  Square  Field,  2a.  2e.  37p.  ;  and  another 

I'Ue  Far  Square  Field,  2a.  2r.  21p.;   The  Well  Jug,  jSdthat 

^-*^-  2b,  12p.  ;  Total,  8a.  8r.  IOp.  ^J  misstate- 

ment  of  the 
quality,  te- 
^'Lot  7. — All  that  substantial  messuage  or  dwelling*-  nure,  out^ffo- 

i^onae  adjoining  lot  6,  now  in  the  occupation  of  Mr.  ^^<^^  ^' 
•^o^g^A  Thompson,  with  the  garden  and  8  closes  of  land  should  be  the 
^joining,  known  by  the  several  names  and  containing  compensa- 

the  ^^^^*   -^  ^^' 
jection  to  the 

*iUe  of  one  lot  was  taken  after  the  prescribed  time,  that  it  was  of  copyhold 
^HQre.  It  however  appeared  that,  under  a  composition  with  the  lora,  the 
^ghts  of  the  copyhold  were  such  as  to  render  the  tenure  hardly  different  from 
^t  of  freehold.  Held^  that  the  misdescription  did  not  form  a  ground  for 
i^tine  a  specific  perfonnance,  although  the  decision  might  have  been  other- 
wise had  the  misdescription  been  wilful. 

Another  lot  was  described  in  the  advertisements  as  being  sold  with  a  certain 
reservoir  and  water-works,  yielding  a  yearly  rental  of  60?.,  exclusively  of  the 
land  and  buildings.    An  objection  was  taken  after  the  prescribed  time,  and  was 
supported  by  the  fact  that  this  rent  arose  from  supplying  with  water  certain 
houses  separated  from  the  reservoir  by  the  nroperty  of  strangers,  over  which 
the  vendor  had  no  right  to  carry  it,  beyona  a  license  from  year  to  year  by 
payment  of  a  rent.  Held,  that  the  description  contained  such  a  misrepresentation 
as  to  preclude  the  vendor  from  enforcing  a  specific  performance ;  and  that  the 
objection  was  not  one  as  to  title,  and  therefore  was  not  obviated  by  the  stipu- 
lation as  to  time. 
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the  several  quantities  following :  The  Cobbler  Common, 
2a.  3r.  34p.;  The  Cowroyd,  with  the  sites  of  buildings^ 
r.  &c.,  1a.  Oe.  37p.  ;  The  Lower  Cowroyd,  1a.  2r.  30p.  ; 

Macaulat.  ^Qggther  with  the  reservoir  and  water-works,  and  valuable 
supply  of  water  contained  in  this  lot,  which,  exdusiTe 
of  the  land  and  buildings,  now  yields  a  yearly  rental  of 
about  601/* 

By  the  conditions  of  sale  it  was  provided,  that  the 
purchaser  should  be  entitled  to  an  abstract  of  title,  de- 
duced for  the  last  forty  years,  to  be  prepared  and  deli- 
vered at  the  expense  of  the  vendor,  on  or  before  the  30th 
day  of  June  then  next,  and  that  any  abstract  of  title 
deduced  from  an  earlier  date  should  not  be  required, 
except  at  the  expense  of  the  purchaser,  who  ahould, 
within  one  month  from  the  time  of  such  deUveiy,  give 
or  leave  notice  in  writing  at  the  office  of  Mesars.  Rmdd  ^ 
^  Kenny,  the  vendor's  solicitors,  of  all  objections  and  ^ 
requisitions  relative  to  the  title ;  and  every  objecti(xi  or-a 
requisition  of  which  notice  should  not  be  so  given  or  left^ 
as  aforesaid  should  be  considered  as  waived,  and  the  tith 
should  be  deemed  as  against  the  purchaser  to  be 
proved  and   accepted,   except  as  to  any  objection  or^r* 
requisition  as  to  which  notice  should  have  been  given^ 
or  left  in  manner  as  aforesaid. 

The  conditions  also  provided,  that  any  misstatement  of 
the  quality,  tenure,  outgoings,  or  other  particulars  of 
the  premises,  was  to  be  the  subject  of  compensation. 

The  Defendant  became  the  purchaser  of  lot  6  at  700/., 
and  of  lot  7  at  1310/.,  and  the  auctioneer,  as  agent  fiw 
both  parties,  signed  two  agreements  for  the  purchase  of 
the  respective  lots,  subject  to  the  conditions  of  sale ;  but 
there  was  not  attached  to  the  agreement  for  the  purchase 
of  lot  7,  or  referred  to  by  it,  any  description  similar  to 
that  contained  iq  the  advertisements  and  posting  bills. 

On 
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■   • 

the  30ih  of  June  1851^  the  vendor's  solicitors  sent  1852. 

^lie  Defendant  the  abstracts  of  title.     On  the  4th  of  ^^p^J^ 

JtJtiy  following^  the  Defendant  returned  the  abstracts,  v* 
a  letter  denying  that  he  had  entered  into  any  Con- 


or agreement  for  the  purchases  in  question,  or  }md 

AuHiorized  any  other  person  to  do  so  for  him ;  but  after 

soxne  negotiation  the  Defendant,  on  the  7th  of  Octobef 

^B51,  wrote  to  the  Plaintiflf's  solicitors  the  following 


In  pursuaxu^  of  my  letter  to  you  of  the  30th  vlt.j  I 
beg  to  inform  you  that  I  do  not  attempt  to  repu- 
diate these  sales ;  I  am  not,  however,  prepared  to  com- 
X^lete  them  at  present,  but  I  trust  that  on  your  Mr. 
-^imitPs  return  from  London  arrangements  may  be  made 
"^hat  wiQ  be  satisfisustory  to  all  parties.  I  have  not  yet 
locDked  at  the  abstracts,  but  I  take  it  for  granted  that 
^^  good  title  can  and  will  be  made  out.'' 

Upon  the  abstracts  it  appeared  that  the  t^o  lots  in 
.qixestion  were  of  copyhold  tenure. 

Upon  inquiry  into  the  particulars  of  the  yearly  rental 
of  about  60/.,  stated  by  the  particulars  to  arise  from  the 
J^esenroir,  the  Defendant^  in  November  1851,  learned  that 
^^crtain  houses  at  a  distance  from  the  reservoir  were  sup- 
plied with  water  from  it  by  means  of  pipes,  some  of 
"wbich  passed  through  the  lands  of  neighbouring  pro- 
pnetors,  being  the  executors  of  a  Mr.  Haigh,  and  others 
of  widch  passed  through  the  lands  of  another  proprietor 
Dsmed  Barracloughy  and  that  the  Plaintiff  paid  annual 
rents  of  5«.  and  \0s.  for  these  easements.    As  to  the 
fomer  there  was  an  agreement  in  writing  containing  a 
clause,  that  the  Plaintiff,  his  successors  or  representatives, 
would,  on  notice  that  the  licence  was  withdrawn,  take 
up  and  remove  the  pipes  within  one  month.     As  to  the 

latter 


842 


1852. 
Pbigs 

V. 

Macaulat. 
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latter  easement^  there  was  no  written  agreement,  and  it 
was  held  merely  at  will.  The  rent  of  60/.  was  paid  by 
the  tenants  of  the  houses  supplied  with  water. 

On  making  this  discovery,  the  Defendant,  on  the  15th 
o{  December  1851,  wrote  to  the  Plaintiff's  solicitor  a  let- 
ter, the  material  passages  in  which  were  the  following : 

"Lot  7. — Notwithstanding  your  note  of  the  10th 
instant,  I  am  still  convinced  that  the  water  rent  is  con- 
siderably less  than  the  sum  advertised  by  you,  namely, 
60/.  per  annum,  and  consequently  that  I  am  entitled  to 
compensation  to  be  settled  in  the  manner  stated  in  the 
sixth  condition  of  sale.  But  if  I  am  charged  with  being 
the  purchaser,  surely  1  am  entitled  to,  and  claim  to  have 
delivered  to  me  a  fuU  list  of  the  tenants  of  the  water^ 
with  the  amount  which  each  tenant  pays,  and  an  account 
of  the  outgoings.  I  understand  a  payment  is  made  to 
Mr.  Thomas  Barr(iclough,  Fray  what  is  that  for?  I 
am  also  informed  that  a  considerable  sum  is  owing  to 
Mr.  W.  Balme,  in  respect  of  money  expended  by  him 
upon  the  property,  and  for  the  repayment  of  which  he 
has  been  and  now  is  in  receipt  of  the  water  rents. 
Now  this  is  a  charge  upon  the  property  which  must  be 
cleared  off.  But  it  strikes  me  the  first  thing  for  the  ven- 
dor to  do  is,  to  furnish  an  abstract  of  his  title  to  the  water 
and  water-works,  which  up  to  this  date  he  has  neglected 
to  do,  and  until  I  receive  it  it  will  be  impossible  for  me 
to  lay  the  abstract  already  received  before  counsel  to 
advise  thereon.^' 


After  some  further  correspondence,  the  Defendant 
declined  completing  on  the  ground  of  the  lots  being 
copyhold  teniu^ ;  and  moreover,  as  to  lot  7,  on  account 
of  misrepresentation  as  to  the  rent  arising  from  the 
reservoir. 

The 
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1*lie  Plaintiff  then  filed  two  claims  for  specific  per- 
^V'lxiance,  supported  by  affidavits  to  the  effect  that  the 


and  services  in  respect  of  the  copyhold   here-  v. 

^CLments  holden  of  the  manor  of  Wakefield,  whereof 


lots  in  question  were  holden,  were  compounded  for, 

d  that  the  rents,  fines,  and  heriots  payable  in  respect 

were  fixed  and  certain,  and  were  merely  nominal ; 

d   that  the  mines  and  minerals,  timber  and  other 

in  and  growing  upon  the  said    hereditaments 

longed  to  the  copyhold  tenants  of  the  hereditaments, 

that  all  the  copyhold  hereditaments  holden  of  that 

were  considered  and  treated  by  the   owners 

as  equal  in  value  to  freehold  hereditaments ;  and 

the  description  of  these  lots  as  freehold  arose 

mistake.     It  appeared  that  the  Defendant  was 

sdicitor,  and  had  on  some  occasions  acted  on  behalf  of 

Plaintiff,  with  reference  to  this  property ;  and  it  was 

uxnsted,  on  the  part  of  the  Plaintiff,  that  the  Defendant 

Tzmst  consequently  have  known,  or  must  be  taken  to  have 

V^een  aware  of  the  circumstances  affecting  the  property. 

The  Vice-Chancellor  had  made  one  decree  for  specific 
L.  'E^\  performance  on  both  claims,  and  had  directed  that  no 

nuxe  costs  should  be  allowed  than  would  have  been 
aUoved  upon  one  claim. 

Mr.  WiUcock  and  Mr.  Welch  were  for  the  Plaintiff. 

Mr.  Betheli  and  Mr.  G.  L.  Russell,  for  the  Defendant* 

The  following  cases  were  cited :    Trower  v.  JVew- 
come  (a).  Brown  v.  Rawlins  (i).  Roe  v.  Vernon  (c). 

The  Lord  Justice  Knight  Bruce. 

The  case  divides  itself  into  two  branches :  one  as  to 

lot 
(a)  3  Mer.  704.  (5)  7  Fast,  409. 

(r)  6  JSast,  51. 
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lot  6^  the  other  as  to  lot  7.     With  regard  to  lot  6^  the 
only  point  is  as  to  the  tenure^  and  from  the  evidence 
V*  there  appears  strong  reason  to  be  satisfied  that  the  dif- 

ference in  value  between  copyholds  in  this  manor  and 
freeholds^  is  very  slight  indeed.  Perhaps^  however,  that 
would  not  be  material  for  the  Plaintiff,  if  we  had  been 
of  opinion  that  there  was  anything  wilful  and  designed 
in  the  representations,  substantially  made  by  the  ad- 
vertisements and  posting  bills,  that  the  whole  was  firee- 
hold.  By  wilful  representations,  I  mean  rq)re6entat]0iis 
made  with  a  view  to  enhance  the  value.  This  was  a 
part  of  the  case  which  struck  me  as  of  importance,  no« 
only  to  the  parties  themselves,  but  to  the  ag^ta  con- 
cerned :  and  it  is  with  great  pleasure  that  we  find  our- 
selves able  to  exempt  those  gentlemen  from  all  wxoii§ 
intention ;  and  probably  it  would  not  be  too  mach  t^ 
extend  the  same  observation  to  the  Plaintiff.  The  di£ 
ferenoe  is  so  slight  in  point  of  value,  the  right  to  thPL 
timber  and  minerals  being  in  the  copyholder,  that  their 
could  hardly  have  been  a  motive  for  misstatement.  Bo^ 
if  we  had  thought  the  representation  made  with  wrona 
intention,  it  would  probably  have  had  considerable  iiA 
fluence  with  us,  notwithstanding  the  subsequent  con* 
duct  of  the  Defendant.  Considering,  however,  what  the 
abstract  stated,  and  the  length  of  time  during  which  the 
Defendant  had  had  the  abstract,  when  he  wrote  the 
letter  of  the  7th  of  October,  we  are  of  opinion  with  the 
decree  as  to  lot  6,  and  think  that  it  has  dealt  fiELVourably 
with  the  Defendant,  by  allowiQg  compensation  for  any 
difference  of  value  arising  from  tenure. 

We  both  think,  perhaps  not  exactly  on  the  same 
groimd,  but  not  much  differing  from  one  another,  that 
the  case  is  different  with  regard  to  lot  7.  That  lot  is 
thus  described.  [His  Lordsliip  read  the  description.] 
The  truth  of  the   case  was,  and  it  must  have   been 

known 
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^'^^'^^^^WB  to  the  Plaintiff  penonallj^  (whether  known  to        1852. 
•goMs  or  not^)  that  the  rent  represented  as  60/. 
jbBtr  was  a  rental  obtained  from  certain  houses^ 
"^luch  were  aapplied  with  water  from  a  reservoir.    Now 
kousea  did  not  immediately  adjoin  the  property, 
them  and  the  reservoir  hay  lands  of  two  oth^ 
X^^voprietors,  and  the  water  only  arrived  at  the  houses 
'Iiich  paid  the  rents^  by  means  of  pipes  passing  through 
JBterrenii^  lands  of  Mr.  Haigh  and  Mr.  Barracbmgh. 
18  not  in  proof  that  there  was  any  title  to  the  lands 
which  the  pipes  pass.    The  Plaintiff  appears  to 
merely  a  tenant  of  the  licence  firom  year  to  year. 
'Jl^lUB  jensement  was  essential  to  the  enjoyment  of  the 
Italy  and  for  it  the  Plaintiff  paid  annually  &8.  to  the 
aie,  and  10$.  to  the  other  proprietor.      The  adver- 
^uements  and  posting  bills  have  not  a  word  about  this^ 
lepreaent  the  rental  of  60/.  as  incident  to  the  pro* 
or  part  of  the  property.    That,  in  my  opinioi^ 
a  moat  serious  and  important  misrepresentation 
the  property,  calculated  to  produce  an  erro- 
neoaa  impresaion  as  to  its  nature  and  value.     Here^ 
i^gain,  I  have  pleasure  in   acquitting   the  legal  and 
odier  agents  concerned,  of  any  wrong  intention ;  and 
it  is  aot  necessary  to  impute  any  wrong  intention  to 
tlie  Haintiff.     But  Sir  William  Grant  said,  in  Burrows 
▼.  ioct  (a) : — ^^  The  Plaintiff  cannot  dive  into  the  secret 
reeesBes  of  his  heart :  so  as  to  know,  whether  he  did 
ot  did  not  recollect  the  fact ;  and   it  is  no  excuse  to 
Wf  he  did  not  recollect  it.    At  least,  it  was  gross  neg<* 
U^uoe  to  take  iq)on  him  to  aver,  positively  and  dis- 
ti^j,  that  Cartwright  was  entitled  to  the  whole  fund, 
withoQt  giving  himself  the  trouble  to  recollect,  whether 
the  &ct  was  so  or  not;   without   thinking  upon  the 
subject/'    Now,  here  in  my  view  is  an  important  fact 
untruly  represented,  the  inaccuracy  of  which  represent*' 

ation 

(a)  10  Fw.  476* 


V  11. Tt;,  -il! 
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ation  was  known  to  the  person  making  it ;  a  represent* 
ation  calculated  to  induce  a  belief  of -the  value  of  the  s 
V.  property,  not  warranted  by  its  nature  and  circumstances.,  i 

A  AULA  .  J  j^  ^^^  impute  wrong  intention  to  any  one ;  still,  snchd 
a  representation  in  the  view  of  this  Court  must  be  con^. 
sidered  a  firaud^  quite  as  much  as  was  the  case  in  Lysnejfi^ 
V.  Selby  {a),  and  Dobell  y.  Stevens  {b) . 

Supposing,  however,  that  the  Defendant  had  actaalljg^- 
known,  at  the  time  of  the  purchase,  what  were  the  rea^a 
state  and  condition  of  the  subject-matter  of  the  contracts 
it  may  be  that  he  would  not  be  entitled  to  complains: 
But  in  order  to  enable  a  vendor  to  avail  himself  of  tlur^ff 
defence  in  such  a  case,  he  must  show  very  clearly  that  ib» j 
purchaser  knew  that  to  be  untrue  which  was  representees 
to  him  as  true;  for  no  man  can  be  heard  to  say,  that  Ym^- 
is  to  be  assumed  not  to  have  spoken  the  truth.   Now  tbi^ 
purchaser  had  been  connected  with  the  profession  of  th^ 
law,  and  professionally  concerned  for  the  vendor,  whflC 
had  also  been  in  the  profession  of  the  law,  and  it  icf 
possible  that  the  purchaser  might  have  become  acquaintec/ 
with  the  real  state  of  the  case ;  but  the  evidence  falls  fiur 
short  of  convincing  me  of  this.     It  is  said,  that  sub* 
sequently  he  bad  such  notice  as  might  have  led  him  to 
ascertain  how  the  facts  stood.     That,  however,  is  not 
sufficient  in  a  case  of  misrepresentation;  he  must  be 
shown  clearly  to  have  had  information  of  the  real  state 
of  the  facts  communicated  to  his  mind.     Here,  again, 
there  is  no  evidence  inducing  me  to  believe  that  he  knew 
substantially  the  real  state  of  this  property,  at  any  time 
after  the  purchase,  while  the  correspondence  was  pro- 
ceeding, by  which   he  became  bound  to  perform  the 
contract,  independently  of  extraneous  matter  vitiating 
it.     It  is  said  that  as  the  a])$tract  did  not  show  a  title  to 
the  easement  it  ought  to  have  induced  suspicion  in  the 

mind 

(a)  Lord  Boym,  1118.  t*)  3  -B.  4^  C.  623. 
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^xxd  of  a  careful  man  reading  it.  Bat  that  is  not  enough :        1 952. 
the  duty  of  the  vendor  to  state  that  the  water^  by 
of  the  pipes^  could  not  reach  the  houses^  except  by 
ifision  of  others  who  were  paid  for  that  permission^    Macaulat. 
might  withdraw  it.     If^  as  to  this  point  of  notice^ 
case  goes  so  high  as  suspicion^  (of  which  I  am  not 
\,)  it  is  not  carried  high  enough^  in  my  judgment. 


It  is  said  that  by  the  third  condition  objections  to  the 
were  to  be  communicated  within  a  given  time^  on 
of  the  purchaser  being  barred  from  sustaining  them. 
the  first  place^  however^  it  is  at  least  doubtfrd  whether 
condition  applies  where  there  has  been  wilful  mis- 
tation^ — a  point  on  which  I  refer  to  Stewart  ▼. 
JSiitm  (a).    But  in  the  next  place^  it  is  a  misapprehen- 
m.  to  consider  this  a  question  of  title.     This  representa- 
tion is  not  introduced  into  the  contract ;  the  auctioneer 
did  not  copy  it.    The  contract  ended  with  the  quantities. 
^rUi  is  a  representation  ultra  the  contract  signed.     It  is 
vodi  as  was  made  in  Lysney  y.  Selby,  and  Dobell  v. 
Sievem;  as  far  from  the  title  as  anything  can  be ;  a  mis- 
representation vitiating  the  contract^  unless  the  Court 
^  ntiflfied  that  there  has  been  a  waiver  after  a  clear 
iwtioe  of  the  fact.     My  opinion  is^  with  the  greatest 
ifktmce  to  the  Yice-Chanccllor^  that  the  claim  as  to 
kyt  7  ought  to  have  been  dismissed.     I  feel  less  dif- 
ficnky  in  coming  to  this  conclusion^  since  it  is  quite 
olmoQs  that  some  £EM;ts  were  inaccurately  stated  to  the 
Vioe>Chancellor^  although  not  designedly.  I  di£fer  there- 
fofie  from  him  with  less  diffidence  than  I  should  other- 
wue  feel  in  differing  from  such  a  judge  and  such  a 
iBwyer. 

I  think  that  the  decree  should  stand  as  to  lot  6^  but 
that,  as  to  lot  7^  it  should  be  dismissed  with  costs. 

T%e 

(a)  1  Mer.  26. 
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1852. 

HUGHES  V.  MORRIS.  May  31, 

June  1. 
'T^HIS  was  an  appeal  from  a  decision  of  Vice-Chan-     Before  The 

cellor   T\imer,  dismissing  a  claim  for  the  specific        ticbs. 

performance  of  an  agreement  of  the  sale  of  shares  in  a  A  contract 

^Wp.    The  case  is  reported,  9  Hare,  636,  in  the  Court  oTshare^in  a 

lidow,  where,  however,  the  ground  of  the  decision  was  British  ves- 

iifferent  from  that  upon  which  the  case  was  decided  citing  the" 

iipon  appeal.  certificate  of 

registry,  can- 
not be  en- 
On  the  8th  of  April  1847,  forty  sixty-fourths  of  a  forced  in 

rfiip  called  ''  The  Virtue  "  were  put  up  for  sale  by  auction  ^^  ^' 

^  fhe  assignees  of  certain  bankrupts  who  had  traded 

^mder  lie  firm  ol  Phillips  §•  Co. 

The  third  condition  of  sale  was  as  follows :  '^  The  pur- 
^^haaer  shall  pay  to  the  auctioneer,  immediately  after 
^lie  sale^  a  deposit  after  the  rate  of  10/.  per  cent,  on  the 
^Moant  of  his  or  her  purchase-money,  and  sign  an 
Agreement  for  the  payment  of  the  remainder  to  the  soli- 
citor of  the  vendors,  at  his  offices  in  Netvport  aforesaid, 
on  Ihe  80th  April  next  or  earlier,  if  the  purchaser  is 
V^epaied,  when  the  purchase  is  to  be  completed  and  the 
possession  of  the  vessel  given  up  to  the  purchasers.''  The 
fonrih  condition  of  sale  provided   that   the  purchaser 
sboold  be  at  the  risk  of  the  vessel  and  stores  from  the 
time  of  knocking  down  the  hammer.     The  sixth  condi- 
tioQ  wasy  that  upon  the  payment  of  the  remainder  of  the 
jnothase-money,  together  with  aU  other  charges  and 
dock  and  other  dues,  the  purchaser  should  have  a  bill  of 
sale  of  tiie  assignee's  interest  in  the  forty  sixty-fourths, 
together  with  the  ship's  stores,  sails,  and  appurtenances 
ennmerated  in  a  schedule,  but  that  the  vendors  should 
not  be  obliged  to  produce  any  documentary  or  other 
evidence  of  title  whatsoever,  other  than  and  except  the 

certificate 
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1852.        certificate  of  registry  and  the  bill  of  sale  from  Elizabeth 
^JJJ^^^      Phillips  of  Newport  to  the  assignees  of  the  bankrapt. 

V, 
MOKBIS. 


A  Mt.  Edwards,  who  was  an  agent  for  the  PI 
was  at  the  auction  declared  the  purchaser  of  the  forty 
sixty-fourths  for  375/.^  and  the  following  memorandiDun 
was  signed  by  him  and  the  agents  of  the  vendon : — 
"  Memorandum  of  agreement  between/^  &c.  "  That  the 
said  Henry  Edwards  hath  this  day  become  the  purchaaer 
of  the  shares  and  premises  comprised  in  the  annexed  par- 
ticulars^ and  subject  to  the  conditions  of  sale  also  an- 
nexed^ at  the  price  or  sum  of  375/.^  and  hath  paid  into 
the  hands  of  71  Phelps,  the  vendors^  solicitor^  the  sum  of 
87/.  \0s.  as  a  deposit  of  10/.  per  cent,  upon  the  said 
purchase-money^  and  in  part  payment  thereofl  And  the 
said  Henry  Edwards  agrees  to  pay  the  remainder  of  the 
said  purchase-money  at  the  time  and  place  mentioned  in 
the  said  conditions^  and  upon  payment  thereof  the  nod 
vendors  will  execute  to  the  said  Henry  Edwards  a  tnmifier 
or  bill  of  sale  of  the  shares  according  to  the  said  condi- 
tions.   Dated  this  8th  day  of  April  1847.^ 


39 


Disputes  arose  between  the  vendors  and  the  pur- 
chaser^ the  result  of  which  was^  that  the  former  declined 
completing  the  contract. 

The  Yice-Chancellor  dismissed  the  daim^  upon  grounds 
depending  upon  the  dealings  between  the  partieSy  and 
independently  of  the  Ship  Registry  Act.  Upon  the 
opening  of  the  appeal^  the  Lords  Justices  requested  tlie 
counsel  to  argue  the  case  first  with  reference  to  the  84di 
section  of  the  Act  8  &  9  Vict.  c.  89^  which  proYideBy 
''  that  when  and  so  often  as  the  property  in  any  ship  ov 
vessel^  or  any  part  thereof^  belonging  to  any  of  her 
Majesty's  subjects^  shall  after  registry  thereof  be  acdd  to 
any  other  or  others  of  her  Majesty^s  subjects^  the  same 

shall 
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be  transferred  by  bill  of  sale  or  other  instrument  in 
w  j-illnfo  containing  a  recital  of  the  certificate  of  registry 
of    such  ship  or  vessel^  or  the  principal  contents  thereof^ 

sach  transfer  shall  not  be  valid  or  effectual  for 

jnurpose  whatever^  either  in  law  or  in  equity.    Fro- 

"^Aed  always^  that  no  bill  of  sale  shall  be  deemed  void  by 

of  any  error  in  such  recital^  or  by  the  recital  of 

farmer  certificate  of  registry  instead  of  the  existing 

^'^^tificate,  provided  the  identity  of  the  ship  or  vessel 

'^^^ended  in  the  recital  be  effectually  proved  the^^by.^ 


}f 


TThe  87tfa  section  provides,  that  no  bill  of  sale  or  other 
•'^^troment  in  writing  shall  be  valid  and  effectual  to  pass 
^'^^  property  in  any  ship  or  vessel,  or  in  any  share  there- 
«^  «fir«Hfotherpm-po,e,mitilBUchhmo[«deoTO&er 
n^iatroment  in  writing  shall  have  been  (where  the  ship 
'^^^^  been  registered)  produced  to  the  collector  or  con- 
*^^^]lcr  of  the  port  at  which  such  ship  or  vessel  is  regis- 
l,  nor  until  such  collector  and  controller  shall  have 
the  prescribed  entries  in  the  book  of  registry. 


^n  the  present  case,  the  ship  was  registered,  but  there 
no  bOl  of  sale  or  other  instrument  in  writing  con- 
^^^i:iiing  any  recital  of  the  certificate  of  registry,  nor  had 
^1^^  contract  been  produced  to  the  collector  or  controller. 


W.  P.  fVood  and  Mr.  Collins,  for  the  Appellant. 

TThe  daim  cannot  be  dismissed  as  being  precluded  by 
8  &  9  Vict.  c.  89,  without  laying  down  generally  the 
'{BVopositian  that  a  British  vessel  cannot  be  sold  by  public 
Wction.    Now  it  is  to  be  remarked,  in  the  first  place, 
^hit  the  present  Act  differs  materially  from  the  Acts  on 
ik  subject  which  were  in  force  before  the  6  Geo.  TV.  c. 
110  passed,  and  therefore  that  many  of  the  cases  which 
vere  decided  nnder  those  former  Acts  would  not  be  au- 
thorities in  the  existing  state  of  the  law.    The  84  Geo. 
III.  c.  68, 8. 14,  was  as  follows :  ^'  And  whereas,  by  an  Act 
Yox..  U.  A  A  D.  M.  o.    passed 
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passed  in  the  26tli  year  of  his  Majesty's  reign,  intitnled 
'  An  Act  for  the  further  Increase  and  Encouragement  oi 
Shipping  and  Navigation/  it  is^  amongst  other  things, 
enacted^  That  when  and  so  often  as  the  property  in  anj 
ship  or  vessel  belonging  to  any  of  his  Majesty's  sabjeets 
shall  be  transferred  to  any  other  or  others  of  his  Ma- 
jesty's subjects^  in  whole  or  in  part,  the  certificate  of  the 
registry  of  such  ship  or  vessel  shall  be  truly  and  aocn- 
rately  recited  in  words  at  length  in  the  bill  or  othei 
instrument  of  sale  thereof,  and  that  otherwise  such  biL 
of  sale  shall  be  utterly  null  and  void,  to  all  intents  anc 
purposes.  And  whereas  doubts  have  arisen  whether,  b] 
the  said  provision,  every  transfer  of  property  in  any  shi] 
or  vessel  is  required  to  be  made  by  some  bill  or  othec 
instrument  in  writing,  and  whether  contracts  or  agree 
ments  for  the  transfer  of  such  property  may  not  be  mad« 
without  any  instrmnent  in  writing,  be  it  enacted,  Th. 
no  transfer,  contract,  or  agreement  for  transfer  of  pro 
perty  in  any  ship  or  vessel  made  or  intended  to  be  mad< 
after  the  Ist  day  of  January  1795  shall  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  in  law  or 
in  equity,  unless  such  transfer,  or  contract,  or  agree- 
ment for  transfer  of  property  in  such  ship  or  veaael 
shall  be  made  by  bill  of  sale  or  instrument  in  writing, 
containing  such  recital  as  prescribed  by  the  said  re- 
cited Act."  •  When  the  6  Geo.  IV.  c.  1 10,  was  passed, 
an  important  alteration  was  made  by  the  onuasion 
of  the  words  ''  contracts  and  agreements."  This  omis- 
sion was  continued  in  the  Act  of  WiU.  IV.  and  in  the 
present  Act,  the  provisions  of  which,  therefore,  seem  not 
to  have  been  intended  to  extend  to  mere  contracts  or 
agreements.  The  decisions  in  Biddull  v.  Leeder  (a)  and 
MorHmer  v.  FTeeminff  (b)  showed  the  inconvenience  aris- 
ing from  the  former  state  of  the  law ;  and  the  omiaaton 
in  the  Act  of  Geo,  IV.,  and  the  subsequent  Acts^  must 

be 

(a)  lB.it  C,  327.  (h)  4^  B.  ^  C.  120. 
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attribfuted  to  an  alteration  in  the  intention  of  the 

I^egislatare.    In  the  last  edition  of  Lord  Tenterden^s 

^vroz-k^  edited  under  his  superintendence,  that  of  1827,  the 

distinction  is  adverted  to  at  page  50,  thus :  "  Upon  the 

subject  of  transfer  of  property  it  seems  fit  to  notice  a 

distinction  between  the  recent  and  former  statutes.    A 

Tecital  of  the  certificate  of  registry  is  not  now  made 

lieoessary  to  the  validity  of  an  executory  contract  or 

agreement  for  the  transfer  of  property,  as  was  expressly 

Teqaired  by  the  34  Geo.  III.  c.  68,  s.  14;  neither  is  an 

Udorsement  of  such  a  contract  on  the  certificate  now 

i^^nired,  which  was  held  to  be  necessary  under  that 

statute ;  and,  by  the  language  of  the  new  Act,  if  the 

^^^vtificate  be  not  recited  in  the  bill  of  sale,  the  transfer 

^h^  not  be  valid  and  effectual ;  whereas,  by  the  26  Geo. 

•*^ll.  c.  60,  s.  17,  the  bill  of  sale  was  made  void." 


It  is  one  thing  to  say  that  there  shall  be  no  pro- 

P^vty  in  a  ship  without  registration,  and  another  to  say 

^I^«t  the  Court  cannot  enforce  a  mere  personal  con- 

*^^'«ict.     We   do  not  seek  to   have  the   property  de- 

^l^red  to  be  in  the  purchaser  till  after  registration.    We 

**>e  only  calling  on  the  vendors  to  fulfil  their  agree- 

^*^ent  by  obeying  the  requisitions  of  the  statute,  and 

^^aking  the  purchaser  the  legal  owner,  as  they  are 

•^orund  in  conscience  to  do.    The  objects  of  the  enact- 

^Aeat  are,  first,  that  nothing  may  take  place  by  which  a 

ft>xidgner  may  acquire  a  titie  to  a  British  ship;  and 

"^oondly,  that  alienations  shall  be  so  publicly  made  as 

^c>  cxdude  all  questions  as  to  notice  of  prior  dealings 

^^"th  the  property.     In  Ireland  there  can  be  no  titie  to 

>^^^  unless  it  is  on  the  register,  but  that  provision  has 

^^^er  been  held  to  exclude  the  equitable  jurisdiction  to 

^^orce  a  specific  performance.     All  that  the  Act  now 

^  force  says,  is  that  the  property  shall  not  pass  without 

^^girtration.    It  does  not  say,  as  the  former  Acts  did, 

AA2  that 
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1852.        that  any  contract  or  agreement  shall  'be  ineffeciuaL 
^^T^      The  remedy  in  personam  i&  not  touched. 

o. 
MoBBiB.  ^The  Lord  Justice  Knight  Brucb. — ^The  84th  sec- 

tion contains  the  words  ''  in  equity •''] 

But  the  34th  section  does  not  apply  to  this  case^ 
for  this  is  not  a  case  of  transfer.  [They  referred  to 
and  commented  on  Prit chard  v.  Ovey  (a),  Kerrison  ¥• 
Cole  (b),  Langton  v.  Norton  (c),  Davenport  v.  WhU- 
mare  (rf),  Follett  v.  Delany  (e),  Whitfield  v.  Parfitt  (/), 
Ladbrooke  v.  Lee  {(/),  McQueen  v.  Farquhar  (A)^  Mestaer 
V.  Gillespie  (t),  Brewster  v.  Clarke  {k),  Ex  parte 
Yallop  (/),  Curtis  v.  Perry  (m),  Malcolm  v.  Scott  (»), 
McCalmont  v.  /2aiiA:tn  (o).] 

Mr.  Rolt  and  Mr.  Letvis,  for  the  Respondents^  were 
not  called  upon. 

7%e  Lord  Justice  Knight  Bruce. 

The  question  before  us  turns  upon  the  construction 
of  the  34th  section  of  the  8th  &  9th  of  the  Queen, 
c.  89,  assisted,  more  or  less,  by  the  residue  of  the  Act. 
It  is  a  section  differing,  in  phraseology  at  leasts  from  the 
law  upon  the  same  portion  of  the  subject  as  it  had, 
at  some  time  before,  existed;  a  difference  which  has 
been  plausibly  contended  to  have  a  bearing  upon  the 
construction,  and  certainly  is  not  to  be  disregarded 
entirely.  It  is  dear  that  the  Legislature  considered 
itself  as  providing  for  that  which  was  a  matter  of  public 

policy, 

(a)  1  Jac.  Sf  W.  396.  (A)  11  Ves,  467. 

(h)  8  E(ut,  231.  (»)  11  Fm.  621. 

(c)  6  Beav.  9.  (h)  2  Mer.  76. 

(d)  2  MyL  4r  Cr.  177.  (/)  16  Vet.  60. 
W  2DeQ.SfS.  236.  (m)  6  Fe*.  739. 

(/)  16  Jwr.  862.  (n)  3  Hare,  39. 

Ig)  ^DeG.Sf  8.  106.  (o)  8  Rare,  1. 
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policy^  of  general  interest,  when  it  thus  provided  [his 
Lordsliip  read  the  84th  section.] 

^orw,  this  is  the  case  of  a  part  of  a  vessel  belong- 

^'^  to  some  or  one  of  the  Queen's  sulgects,  and  re- 

8***ered,  that  has  been  sold  to  another  of  the  Queen's 

•injects,  in  this  sense,  that  it  has  been  contracted  to 

^  ^Id  by  an  agreement  in  writing ;  one  of  the  provi- 

*^ona  of  the  agreement  being,  that  the  purchaser  shall 

^^  at  the  risk  of  the  vessel  and  stores  from  the  time 

5    ^le  knocking  down  of  the  hammer,  which  is  a  time 

^^er  simultaneous  in  e£fect  with  the  signature  of  the 

^^^^tract,  or  previous  to  it. 

^Phe  contract  does  not  to  any  extent,  or  in  any 
'^^aiuier,  either  accurate  or  inaccurate,  recite  the  certi- 
*^<iate  of  registry.  It  is  said  that  this  is  of  no  import- 
^^<^€^,  because  the  contract  is  not  a  bill  of  sale ;  and  that 
^though  it  is  an  instrument  in  writing,  yet  it  does  not 
effect  a  transfer.  The  distinction  appears  to  me  imma- 
*^iial  with  regard  to  the  equitable  principles  which  are 
*^ore  called  into  action.  What  the  Legislature  had  in 
^^ew  was  not  merely,  as  I  apprehend,  the  passing  or 
^ot  passing  of  what  we  call  the  legal  estate,  but  sub- 
*^^^utially  this :  that  whenever  property  in  a  vessel 
**xoiild  be  changed,  it  should  be  changed  in  a  particular 
^^y.  Now,  whether  there  is  a  sale,  or  a  contract  for 
^  sale,  can  make  no  difference.    A  contract  for  a  sale 

• 

^    in  the  view  of  a  Court  of  equity,  a  sale ;   whether 

^^    actual  transfer  is  made  is  of  no  consequence,  if  a 

^^^^Xk^er  is  agreed  to  be  made,  because  that  which  is 

^SP'e^d  to  be  done  is  in  the  view  of  a  Court  of  equity, 

«>r   many  purposes,  held  to  be  done.     If  the  argument 

^ero  to  prevail  that  what  this  Act  directs  with  respect 

to  a.  sale  or  transfer,  does  not  extend  to  a  contract  for 

sal^,  or  a  contract  to  transfer,  we  should  in  effect,  as  it 

seems 
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OTxfirmed  in  the  opinion  I  Iiad  formed  when  the  matter 
first  mentioned.  I  confess^  that  until  doubts  were 
eniooaly  raised  in  the  argument^  I  never  considered 
Lt  the  subject  was  involved  in  any  difficulty.  I  had 
'-I'^^ays  thought  it  perfectly  clear  that  under  the  present 
^^^tnte,  as  under  the  old  statutes^  there  could  be  no 
in  equity  that  was  not  a  transfer  in  law  of  the  ship. 


rihe  only  question  is  this^  whether  the  law  has  been 

since  the  year  1816^  when  Lord  Eldon  decided 

case  of  Brewster  v.  Clarke  {a),  because  there  Lord 

distinctly  decided  that  there  can  be  no  bill  for 

ific  performance  of  the  transfer  of  a  ship  upon  a 

x^tract  of  sale.     Such  is  the  necessary  result  of  that 


the  law  been  altered  in  any  way,  so  as  to  affect 
principle  upon  which  that  decision  went  ?    Beliance 
Xdaoed  on  the  circumstance,  that  whereas  originally  the 
had  said  no  transfer  should  be  valid,  a  few 
afterwards  another  act  passed  reciting  that  doubts 
been  entertained  whether  the  former  extended  to 
1^  and  enacting  that  contracts  and  agreements 
sale  should  be  also  void.     The  latter  act  was  in  force 
l^en  Brewster  v.  Clarke  was  decided.    But  it  is  said, 
^^.t  since  that  case  was  decided,  namely,  first,  by  the  sta- 
of  Geo.  IV.,  when  the  navigation  laws  were  consoli- 
and  subsequently  by  those  of  Will.  IV.,  when 
were  again  consolidated,  and  ultimately  by  the  Act 
^e  8th  &  9th  of  the  Queen,  when  they  were  lastly 
'X^solidated,  the  provision  as  to  agreements  has  been 
•''^^itted.    That  is  so ;  and  Lord  Tenterden,  referring,  no 
obt,  to  several  decisions  at  law  that  had  taken  place 
Ting  the  time  when  he  was   Chief  Justice,  shortly 
bre  the  passing  of  the  first  Consolidation  Act  of  Geo, 

IV, 

(a)  2  Mer.  75. 
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rV.^  says,  that  the  alteration  makes  a  differenoe^  and 
that  now  contracts  are  not  within  the  Act.  This 
may  be  quite  right.  It  may  be  that  now  an  action 
may  be  maintained  upon  a  contract  for  a  sale  of  a 
shipi  which  would  have  been  void  before,  under  the 
laws  as  they  were  before  they  were  consolidated 
in  the  reign  of  Geo.  IV.  That  may  be  so;  but 
what  we  have  to  consider  is, — what  is  the  effect  of 
the  recent  enactment  upon  equitable  considerations 
with  regard  to  ships?  I  confess  it  seems  to  me  that 
it  leaves  the  matter  exactly  where  it  was  before,  be* 
cause  what  the  Act  says  is,  '^  when  and  so  often  as  the 
property  in  any  ship^'  shall  be  sold.  The  language 
altogether  in  this  statute  is  very  inaccurate;  the  connect 
expression  would  be  not  ^'the  property  in  any  dnp/' 
but  '^  any  ship/'  The  provision  of  the  Act  being  that  a 
transfer  shall  not  be  valid  to  any  purpose  whatsoever, 
the  argument  is,  that  a  contract,  although  not  valid  to 
transfer  the  property,  may  make  a  party  to  it  the  owner 
in  equity.  That  would  be  to  get  rid  of  the  whole  poliqr 
of  the  statute,  which  is  (whether  a  sound  pcdicy  or 
not,  we  need  not  inquire),  that  there  should  be  the 
means  of  tracing  from  the  original  grand  bill  of  sale,  as 
it  is  called,  the  ownership  for  all  time.  But  if  the  doc- 
trine be  right  that  is  contended  for,  this  need  not  ap- 
pear in  any  document  from  the  very  first  sale.  In  my 
opinion,  even  supposing  the  law  to  have  been  altered,  the 
alteration  would  merely  be  with  regard  to  the  right  oi 
action,  and  not  with  reference  to  proceedings  in  equity. 


Indeed,  I  am  not  clear  that  the  remedy  by  action  wA 
law  would  not  give  complete  relief.  However  that  mmj 
be,  I  think  that  the  present  statute  is  the  same  in  efied 
as  the  old  statute  in  this  respect,  that  it  prevents  an] 
transfer  in  equity  either  by  contract  or  otherwise,  exoqpl 
in  the  mode  prescribed. 
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T%e  LoED  Justice  Enioht  Bruce. 

The  Bespondents  will  take  the  deposit^  and]  no  other 
It  will  be  understood  that  this  is  to  be  without 
prcgudioe  to  an  action. 


1852. 
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In  the  Matter  of  BARNARD,  cme  &c. ;  j^^  ^0. 

AND 

In  the  Matter  of  6  &  7  VICT.  c.  73. 

Ex  parte  WETHERELL. 

^HIS  was  the  appeal  of  a  solicitor  of  the  Court  from    Before  Tke 
an  order  of  the  Master  of  the  Rolls,  directing  the    I^^^s  J^s- 

^  ,  '  o  TICKS. 

*«xation  of  the  Appellant's  bill  of  costs,  under  the  6  &  7  j^^^^  action 

'^.  c  78,  B.  37.     The  question  turned  upon  the  fol-  brought  by 

wnng  proviso  in  that  section : — "  Provided  always,  that  J^^st^hST 

^^  Boch  reference  as  aforesaid  shall  be  directed  upon  fr®?!?,^??'^ 

•^       1.       .  Ill  1  1  1        . ,      ^    ™  Dill  of 

*<^  application  made  by  the  party  chargeable  with  such  costs,  the 

'>U1,  after  a  verdict  shall  have  been  obtained,  or  a  writ  of  ^j®^*  ^^^' 
.    ^  ^  ^  '  ed  an  order 

^^Ujoiry  executed  in  any  action  for  the  recovery  of  the  for  taxation 

demand  of  such  attorney  or  solicitor,  or  executor,  ad-  of  withdraw- 

^^Unistrator,  or  assignee  of  such  attorney  or  solicitor,  i»g  ^  his 

^*  after  the  expiration  of  twelve  months  after  such  bill  nunauam  »«- 

^•^all  have  been  delivered,  sent,  or  left  as  aforesaid,  ex-  f^''^'"fj  ^ 

^^^ft  under  special  circimistonces,  to  be  proved  to  the  withdrew  all 

satiBfectioB  ^pferhJ 

^lAd^  for  an  order  of  taxation,  under  the  6  &  7  Vict,  o.  73,  which  was  refused 
^^  want  of  jurisdiction.  Held,  that  the  client  could  not  obtain  an  order  for 
■JJ'^tUoji  from  the  Court  of  Chancery,  there  bein^  no  special  eircamstanoe  beyond 
*^«ie  overcharge. 

.  &mble,  that  where  judgment  has  been  friven  in  the  attorney's  action,  the  spe- 
^■^jliurisdiction  pfiven  by  the  6  &  7  Vict.  c.  73,  s.  37,  docs  not  exist. 

Where  special  circmnstances  are  relied  upon  as  a  ground  for  taxation  after 
^^c  prescribed  time  thev  most  be  such  as  the  client  could  not  have  reasonably 
*>aUed  himself  of  soonw. 

Semble,  that  mere  overcharge  is  not  a  special  circumstance  within  the  meaning 
^^  the  Act. 
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1852.       satisfaction  of  the  Conrt  or  Judge  to  whom  the  applicar 
tion  for  such  reference  shall  be  made.'' 


In  re 
Babhabd. 


The  facts  arc  sufficiently  stated  in  the  judgment. 

Mr.  Stuart  and  Mr.  J.  V.  Prior,  in  support  of  the 
appeal^  cited  Meredith  v.  Gittins  (a).  Re  Whicker  (4), 
Megoe  v.  Megoe  (c),  Be  Hair  (rf). 

Mr.  Lovell,  for  the  Respondent,  cited  Re  Gedye  (e). 

The  Lord  Justice  Knight  Bruce. 

In  this  case  Mr.  Barnard,  a  solicitor  and  attorney, 
was  employed  by  Mr.  Wetherell,  a  clergyman,  in  various 
matters,  including  proceedings  at  law  and  in  equity,  a 
state  of  things  which  gave  the  client  a  right  to  have  the 
bills  taxed  by  means  of  an  application  to  a  Court  of  law 
or  to  this  Court.  The  bills  were  delivered  previously  to 
December  last,  and  an  action  of  debt  was  brought  on 
them;  whereupon  the  client  (the  Defendant)  obtained 
an  order  from  one  of  the  Judges  of  the  Court  of  aw  in 
which  the  action  was  brought,  to  tax  the  bills;  but  af- 
terwards, on  an  application  by  the  Plaintiff  to  the  Judge, 
an  order  was  made  that  the  summons  to  tax  should  be 
dismissed  with  costs,  unless  within  a  week  the  Defend- 
ant should  consent  to  withdraw  all  his  pleas  except 
"never  indebted,''  and  in  that  case  all  the  bills  were 
ordered  to  be  taxed,  with  the  costs  of  the  application. 
We  are  informed  that  he  accordingly  did  withdraw  all 
his  pleas  except  "  never  indebted.''  The  client,  in  con- 
sequence, remained  in  possession  of  the  order  to  tax 
the  bills  from  the  Court  in  which  the  action  was  brooght, 

and 

(a)  19  Law  T.  29.  (d)  10  Beav.  187. 

(b)  13  M.  Sf  W,  649.  {e)  14  Beav.  66. 

(c)  2  a  P.  Cooper,  213. 
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whicli  was  a  Court  of  proper  jurisdiction  for  the       18B2. 
But  the  client,  instead  of  proceeding  with        j^^ 
taxation,  thought  it  better  to  withdraw  his  only  re-     Bjlbhabd. 
g^iniTig  plea  in  the  action,  whereupon  this  order  was 
^tde : — "  On  hearing  the  attorneys,  agents,  and  coun- 
1    on  both  sides,  and  by  consent,  I  do  order  that  the 
endant  be  at  liberty  to  withdraw  the  plea  herein 
^mtioned;"  whereupon  the  plea  was  withdrawn,  the 
consequence  of  which  was,  that  the  Plaintiflf 


entitled  to  sign  judgment  in  the  action  of  debt, 
judgment  was  accordingly  completed,  and  was  final. 


^Afterwards,  the  client  again  applied  to  a  Court  of 
xxunon  law  for  taxation,  which  he  might  have  had  be- 
\,  and  from  which  he  had  in  effect  receded.     The 
jppKcalian  was  refused  with  costs,  by  a  Judge  at  cham- 
From  this  refiisal  the  client  had  a  right  of  appeal 
the  full  Court.     Instead  of  taking  that  course,  he 
a  special  petition  to  tax  to  this  Court,  which, 
least  originally,  had  equal  jurisdiction  with  the  Court 
law  for  the  purpose. 

Now,  the  first  question  raised  is  one  of  importance ; 

r,  the  question  whether  the  jurisdiction  having 

equally  in  this  Court  and  the  Court  of  law,  and 

"tlie  latter  having  been  first  applied  to,  this  Court  has 

^iiy  power  to  deal  with  the  matter.     I  think  that  this 

^piestion  cannot  be  affected  by  the  ground  of  decision 

tfc  law,  which  was,  it  is  said,  the  want  of  jurisdiction. 

But  independently  of  the  objection  as  to  jurisdiction, 
^  upon  the  assumption  that  it  does  not  bar  an  ap- 
plication here,  the  next  question  is,  whether  the  applica- 
tion is  one  which  can  be  supported  without  special  cir- 
cnmstances.  I  am  of  opinion  that  it  is  an  application 
which  can  only  be  supported  by  special  circiunstances. 


« 
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1852.  It  is  true  that  the  letter  of  the  Act  of  Parliament  only 
^'"'p'""^^  mentioDB  the  cases  of  a  verdict  having  been  obtained, 
Babvabd.  and  of  the  execution  of  a  writ  of  inquiry^  and  that  the 
judgment  in  the  present  case  was  obtained  in  an  action 
in  which  there  has  been  no  writ  of  inquiry,  and  in 
which  there  was  no  verdict.  But  whatever  the  letter 
of  the  statute  may  be^  I  am  of  opinion  that  it  will  not 
exceed  the  bounds  of  just  interpretation  to  hold,  that, 
according  to  its  spirit^  the  enactment  includes  this  casCi 
although  there  has  been  neither  verdict  nor  writ  of  ^ 

inquiry.   There  has  been  more  than  either.      Without  j. 

special  circumstances  there  can  be  no  taxation ;  at  least        ^ 
in  my  judgment. 

Now  in  the  present  instance  there  is  no  special 
circumstance^  except  as  I  shall  mention.  And  first  u 
to  the  complaint  with  respect  to  fees  of  counsel  chaiged 
and  not  paid.  If  no  explanation  had  been  given,  this 
would  be  a  serious  matter,  not  ending  with  the 
of  taxation,  but  one  which  might  have  placed  the 
sional  position  of  the  attorney  in  danger.  Here,  hawentf^^^^r, 
there  appears  to  have  been  an  absence  of  dishonesty  s.  "^ ' 
it  was  understood  between  the  client  and  the  attuiiiej  ^C.^7 
that  the  attorney  was  not  to  advance  the  money  to  pay^K.^^' 
the  fees  to  counsel,  who,  personally  acquainted  with  the^^-^* 
client,  had  agreed  that  the  fees  might  be  charged 
without  being  paid ;  the  understanding  was,  that  when 
paid,  they  should  be  paid  to  counsel.  Another  inrega- 
larity  is  the  insertion  of  charges  for  business  not  done. 
It  would  have  been  better  if  in  this,  as  in  all  cases,  the 
bill  of  costs  had  exhibited  the  transaction  as  it  really  was. 
But  here  also  there  appears  on  the  evidence  to  have 
been  an  absence  of  bad  intention.  I  collect  that  the 
attorney  not  oiJy  did  not  intend  to  make  any  improper 
representation,  but  has  not  charged  more  than  he  was 
fidrly  entitled  to  charge.     The  only  other  point  is,  as  to 

the 
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^  alleged  multiplication  of  chaises  for  attendances;        1853. 
^t  on  looking  through  the  bills,  and  judging,  as  far  as      ^^"j^^"^^ 
^e  can  from  the  materials  before  us,  of  the  history  and     Babxakd. 
^^A^ure  of  the  business  done  for  this  client,  although 
^ere  are  in  some  instances  several  charges  for  atteud- 
^lices  m  the  course  of  the  same  day,  we  believe  that  the 
Attorney  did  not  charge  too  much,  and  if  he  had,  it  is 
'*^ot  clear  that  a  mere  overcharge  can,  in  the  absence 
of  frauds  amoimt  to  a  special  circumstance.     Respect- 
fully differing  from  the  judgment  which  has  been  given, 
I    think  that  there  should  be  no  taxation.     K  the 
petition  had  been  originally  brought  before  me,  I  should 
Iiave  dismissed  it  with  costs. 

T%e  Lord  Justice  Lord  Cranworth. 

I  have  arrived  at  exactly  the  same  result.    The  first 

point  18  of  great  importance.    I  confess  that  the  case 

w-otild  present  a  perfect  anomaly  in  our  law,  if  the  client, 

*fter  having  made  his  choice  of  proceeding  in  one  of  two 

trilsmiialB  of  co-ordinate  jurisdiction,  before  which  he  is 

^^sfieated,  were  at  liberty  to  apply  to  the  other.    On  a 

Kftdre  soggestion  that  a  party  is  proceeding  at  law  and 

^q;tiity  for  the  same  matter,  it  is  of  course  to  stop  one 

Proceeding.    It  is  true  that  there  are  cases  in  which 

tti>   application  which  has  been  refused  in  one  Court, 

iiEiaky  be  made  to  another.     But  these  are  exceptional 

c^aes.    One  instance  occurred  in  the  case  of  Garham 

^*  7%e  Bishop  of  Exeter  (a),  where  a  rule  was  refrised 

^  the  Courts  of  Queen's  Bench  and  Common  Pleas, 

md  was  granted  by  the  Exchequer,  when  I  had  the 

liOQoar  of  being  a  Judge  of  that  Court.     It  was  the 

&it  Court  which  granted  the  rule  nisi  {b).     So  with 

Kgaid  to  the  well-known  case  of  the  Canadian  prisoners, 

open  the  return  of  the  habeas  corpus  the  prisoners  were 

RDumded  by  one  Court,  and  an  application  was  made  to 

another 
(a)  15  Q.  ^.  52.  (h)  5  Exch,  690. 
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1852.       another  (a) .    However,  the  writ  of  habea»  corpus 
^"^^'^^      firom  all  other  writs,  as  being  in  favonr  of  the  liberty  of 
BijgvASD.     the  subject.    Nor  do  cases  where  eof  parte  apj^iicttticais 
for  an  order  are  made,  under  the  Imprisonment  for  Debt 
Act,  to  one  Court  after  they  have  been  refused  by  an- 
other afford  any  analogy  to  the  present. 

If  it  had  been  necessary  to  decide  the  question,  I 
believe  that  I  should  have  come  to  the  conclusion  that 
we  have  no  jurisdiction.  It  would  make  no  difference 
in  my  mind  if  the  order  of  the  Judge  had  been  wrong,  as 
it  is  contended.  The  way  to  set  it  right  was  to  apply  to 
the  full  Court.  There  is  no  principle  which  would  give 
this  Court  jurisdiction  in  such  a  case,  without  at  the 
same  time  giving  to  a  person  dissatisfied  with  the  order 
of  the  Lord  Chancellor  a  right  to  appeal  to  a  common 
law  Judge,  and  making  Courts  of  co-ordinate  juRsdio- 
tion  appellate  tribunals  from  one  another.  I  think  that 
this  alone  would  be  a  sufficient  objection  to  the  order. 
I  go  fiirther  than  my  learned  brother  as  to  the  effect  of 
the  judgment.  I  not  only  think  such  a  case  within  the 
spirit  of  the  Act,  but  I  doubt  whether  the  Act  meant 
to  leave  any  jurisdiction  after  judgment.  I  do  not  say 
that  there  is  no  remedy,  but  I  think  there  is  none 
under  the  statute.  The  Act  says :  '^  after  a  verdict  shall 
have  been  obtained,  or  a  writ  of  inquiry  executed  i"  say- 
ing nothing  about  judgment,  and  leaving  it  to  be  in- 
ferred that  after  judgment  no  application  could  be  made. 

Still  if  all  these  points  were  decided  contrary  to  the 
view  which  I  have  takcn^  there  are  no  special  drcnm- 
stanccs  in  this  case.     If  application  is  made  on  the 

ground 

{a)  Leonard    Watgon*s  case,  9  Ad,  S(  EL  808 ; 
Pruaners  case,  li  M,  Sf  W.  32. 
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Df  special  circumstances^  after  the  lapse  of  the  1852. 

pjL  c^tftCiibed  time,  the  circumstances  must  be  such  as  to  j^^ 

a.lfoird  a  reasonable  excuse  for  not  applying  sooner,  not  Baevasd. 
oijExnimstances  of  which  the  client  could  reasonably  have 
'ailed  himself  before* 


X  see  another  great  objection  to  the  taxation,  which  is 

It  is  a  well-known  rule  in  Courts  of  common 

',  that  after  an  action  has  been  brought,  and  there  is 

application  to  tax,  the  costs  of  taxation  are  costs  in 

ihe  cause.    The  rule  under  the  Act,  however,  is,  that  if 

upon  taxation  more  than  one-sixth  is  struck  off,  the 

coots  would  fall  on  the  Respondent.     I  think  that  a 

penon  having  failed  in  a  proceeding  in  which  he  would 

l&a.ve  had  to  pay  the  costs  of  taxation,  should  not  be  at 

liberty  to  take  another  proceeding  by  way  of  appeal,  in 

w^liich,  if  successful  in  taxing  off  one-sixth  of  the  costs, 

1^6  would  throw  the  costs  of  taxation  on  his  opponent. 

I  ooQcnr  in  thinking  that  the  order  at  the  Bolls  must 

^  reversed,  and  that  the  petition  must  be  dismissed 

^th  costs. 

7%e  LoBD  Justice  Knight  Bruce. 

I  wish  to  add,  that  I  do  not  mean  to  intimate  a  dif- 

ftrent  opinion  upon  the  effect  of  the  37th  section  of  the 

Act,  firom  that  wKich  has  been  expressed  by  my  learned 

brother.    I  merely  abstain  from  giving  any  opinion  upon 

the  point 


866 
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1852. 


May  31. 
June  1. 


In   the    Matter    of   the    ST.   GEOEGE'S   STEA-^^ 
PACKET  COMPANY,  and  of  the  JOINT-! 
COMPANIES  WINDING-UP  ACTS,   1848 
1849. 

HAMER'S  DEVISEES'  CASE. 


rpHIS  was  an  appeal  motion  on  behalf  of  the  Offic 

Manager  of  the  above  Company,  from  an  ord< 
the  Yiee-Chancellor  Knight  Bruce,  overruling  the 
ment  of  the  Master,  and  holding  that  the  devisees  o^ 
deceased  member  ought  not,  in  that  capacity,  to  baii^ 
been  placed  on  the  list  of  contributories. 


Before  the 
Lord  Chan* 
cellar  LoBD 

St.  Lbo« 

NABD8. 

A  testator 

devised  and 

beaueathed 

all  nis  real 

aad  personal 

estate,  the  James  Hamer,  a  shareholder  in  the  above  Company, 

ine^f.^monir  Revised  and  bequeathed  his  real  and  personal  estate,  the 
other  things,    latter  including  twenty-five  shares  in  the  Company,  to 

joint-stock      ^^  ^^^  ^^^  ^^^  <^^  <^^  ^^  death  to  his  daughter 

Company,  to  Everalda,  the  wife  of  Joshua  Rawdon,  absolutely,  and 
nis  widow  for  ,  , 

life,  and  after  he  appointed  his  wife  and  daughter  his  ezecatrixea. 

Sda^^^hte?  ^^®^  ^^^  *®**^  ^^  *®  testator,  EveraUa  JRawdom 
absolutely;  received  the  first  dividend  in  1839,  and  paid  it  to 
pointed'^^em  ^^^  mother,  who  received  the  dividends  imtQ  1841^ 
executrixes,  after  which  the  Company  paid  no  more  dividends.  Hie 
and  daugh-      names  of  the  testator's  widow  and  daughter  Everaida 

ter,  as  execn-  Rawdon  were  entered  in  the  Company's  books  as  exe- 

tnxes,  re-  .  . 

oeived  the        cutrixes  only.     The  widow  died  in  April  1850.      An 

tSi  for  ^^^'  ^^^S  teen  made  for  the  winding  up  of  the  C^. 

several  years,  pany,  the  Master  on  the  5th  June,  1850,  directed  a  call 
After  the  ^ 

death  of  the  ^ 

widow,  the  Company  was  wound  up  under  the  Winding-up  Acts :  Held,  that  ihe 
dauj^hter  was  rightly  placed  on  the  list  of  contributories  in  respect  of  hnbehig 
devisee. 

The  let  3  &  4  Will,  lY.  o.  104,  charges  the  real  estate  of  any  person  dying 
seized  of  such  estate,  not  only  with  his  debts  of  everv  description  actually  dae  at 
his  death,  but  also  with  all  liabilities  which  may  result  out  or  obligations  entered 
into  by  him  during  his  life. 


CASES  IN  CHANCERY.  867 

of  100/.  per  share  on  each  of  the  twenty-five  shares  to  be        1852. 
made  upon  Joshua  and  Everalda  Rawdon,  and  such  call  HamebTdi- 
was  made  payable  out  of  the  personal  estate  of  James  yibebs'  Case. 
Earner.    Joshua  and  Everalda  Rawdon  appealed  from 
tiiat  decision^  which  was  afiSrmed  by  the  Yice-Chancellor 
Knight  Bruce  on  the  4th  July  1850.    A  further  call  of 
35{.  per  share  was  made  upon  Joshua  and  Everalda 
Rawdon,  but  only^  as  in  the  former  instance,  in  their 
tepresentative  character.     It  appearing  that  there  were 
not  any  personal  assets  of  James  Hamer  in  their  hands^ 
the  Ofl^dal  Manager  sought  to  place  them  on  the  list  of 
®c>ntrilmtorie8,  in  respect  of  Everalda  Rawdon  being  the 
^^^^ymd  of  James  Hamer.     It  was  admitted  that  the 
^^Irts  in  respect  of  which  the  devised  estates  were  sought 
^^  be  affected  were  incurred  after  the  death  of  the  testa- 
The  Master  being  of  opinion  that  the  testator's 
estate  at  his  death  was^  under  the  Act  3  &  4  Will. 
c  104,  contingently  liable  to  debts  which  might  be 
J^^^^mrred  during  the  term  for  which  the  partnership  was 
^^%ned,  held  that  Joshua  Rawdon  and  Everalda  his  wife, 
respect  of  her  being  devisee,  ought  to  be  included  in 
>e  list  of  contributories.     On  appeal  by  Joshua  Raw- 
and  Everalda  his  wife  to  the  Yice-ChanceUor  Knight 
^nice,  on  the  1st  April  1851,  his  Honor  reversed  the 
aster's  decision,  and  excluded  the  names  of  Joshua 
and  Everalda  his  wife  from  the  list  of  contri- 
Ltories,  in  respect  of  Everalda  Rawdon  being  devisee, 
le  case  is  fully  reported  in  the  third  voliune  of  Messrs. 
Gex  &  Smale^s  Beports,  p.  279,  both  on  the  point  as 
to  whether  the  call  was  rightly  made  on  Joshua  Raw- 
*^  and  Everalda  his  wife  in  their  representative  cha- 
^^<M^^  as  also  on  the  point  which  alone  forms  the  sub- 
ject of  the  present  appeal.     It  will  be  sufficient  for 
tlie  purposes  of  this  report  to  state,  that  the  deed  of 
ptftnerahip  provided  for  its  continuance  for  ninety-nine 
yean,  and  that  the  property  of  the  Company  should 
Vol.  II.  B  B  d.  m.g.  I»e 
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1852.  be  deemed  personal  estate ;  and  that^  by  the  20th  clause 
Hamm^^e-  ^*  ^^  provided,  that  before  the  executor,  administrator, 
TiBsss'  Casb.  or  legatee  of  a  deceased  proprietor  should  transfer  any 

share  vested  in  him  in  such  capacity,  or  should  become 
a  proprietor  in  respect  of  such  shares,  or  receive  any 
dividends  in  respect  of  the  same,  he  should  leave  for 
inspection,  at  the  office  of  the  Company  in  lioerpool,  the 
probate  of  the  will  or  the  letters  of  administration  under 
which  he  claimed  to  be  entitled  to  the  shares ;  and  tbat^ 
by  the  21st  clause  it  was  provided,  that  every  person 
who,  being  the  husband  of  any  female  proprietor,  or  the 
executor,  administrator,  or  l^atee  of  any  deceased  pro- 
prietor, should  not,  ^t  the  time  of  any  shares  vesting  in 
him  in  such  capacity,  be  a  recognized  proprietor  in  the 
Company  in  respect  of  any  other  shares  in  the  capital^ 
should,  as  to  all  duties,  obligations,  claims,  and  demands 
upon  or  against  him  in  respect  of  such  shares,  be  oonai- 
dered  a  proprietor  from  the  time  of  the  shares  becoming 
vested  in  him  as  aforesaid. 

Mr.  Bacon,  Mr.  Rolt,  and  Mr.  J.  V.  Prior,  in  sup- 
port of  the  appeal. 

We  submit,  that  inasmuch  as  the  personal  estate  of 
the  testator,  which  was  the  primary  fund  for  the  dis- 
charge of  his  debts,  is  exhausted,  the  real  estates  devised 
are  liable  to  make  good  his  liabilities.  It  is  clearly 
established  by  the  authority  oiBermingham  v.  Burke  (a)^ 
that  where  a  covenant  into  which  a  party  has  entered 
is  broken  after  his  death,  his  personal  estate  remains  lia- 
ble. By  the  Act  3  &  4  WiU.  IV.  c.  104,  real  estate  is 
made  assets,  and  as  such  equally  liable  as  personal  estate 
for  debts ;  and  the  word  "  debts "  involves  the  conse- 
quences of  a  breach  of  covenant,  so  that  damages  re- 
covered after  a  testator's  death,  in  an  action  of  cove- 
nant 

(a)  2  Jones  Sf  Lai.  699. 
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,  ooDstitnte  a  debt  payable  out  of  his  real  estate,        1852. 

V.  Tucker  (a).  Hjlmbb's  Db- 

YI8BB6'  Cabs. 


•  Bethell,  Mr.  Malin^,  and  Mr.  H,  Humphreys,  in 
of  the  decision  of  the  Vice-chancellor. 

being  admitted  that  the  executrixes  received  diyi- 
3a,  it  must  be  assumed  that  according  to  the  provi- 
of  Hbe  deed  the  director^  of  the  Company  treated 
d  accepted  the  executrixes  as  proprietors;  it  would 
most  inequitable,  therefore,  to  admit  the  assertion  of 
rights  as  are  now  claimed  by  the  Official  Manager 
the  devisee,  who  in  that  character  has  never  par- 
in  the  profits  of  the  Company.  In  the  present 
there  was  in  fact  no  debt  to  which  the  estate  of  the 
t^ssktitoT  was  liable  at  the  date  of  his  death,  under  the  Act 
S  TFill.  8f  M.  c.  14,  Wilson  v.  Knubley  [b).  It  has  also 
decided,  under  the  subsequent  statutes  of  1  WUL 
.  c.  47,  and  3  &  4  WiU.  lY.  c.  104,  that  devisees  are 
not  liable  at  law  in  respect  of  any  debts  which  become 
pttyaUe  by  reason  of  any  breaches  subsequent  to  the 
death  of  the  devisor,  Farley  v.  Briant  {c) .  The  validity 
^our  contention  may  be  tested  by  the  fact,  that  such  a 
^^ontingent  liability  could  never  have  been  given  in  evi- 
dence by  an  executor  in  support  of  a  plea  oiplene  admu 
^t^avit  to  an  action  by  a  simple  contract  creditor;  nor 
W'lld  this  Company  have  brought  in  a  claim  in  respect 
of  such  a  contingent  liability  under  a  decree  for  the  admi- 
nwtrtiticMi  of  the  testator's  estate ;  nor  could  devisees  have 
infl^sted  on  suspending  the  distribution  of  the  personal 
estate,  on  the  ground  of  such  an  impending  liability  as 
t^e  present;  nor,  imder  the  bankrupt  law,  could  such  a 
oc^^uigent  liability  be  proved.  The  South  Staffordshire 
fiit^Uway  Company  v.  Bumside  {d).    The  cases  of  Morse 

V.  Tucker 

(a)  5  Hare,  79.  (c)  SA.^JE,  839. 

(h)  7  JSast,  128.  id)  5  Exch,  Rep.  129. 
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fuckpr  (a)  and  Sermiiiffham  t.  Burke  {&)  are  not  sp- 
■able  to  ihe  present,  because  in  those  cues  the  debts 
;  expressly  climbed  by  the  will;  in  the  preeen^ 
■wcverj  it  is  a  statutable  charge,  the  Act  prescrilmig  s 
■luedy  and  defining  the  mode  of  procedure,  which  hai 
reived  an  interpretation  that  excludes  contingent  lia- 
liilitiee.  The  fallacy  lies  in  attributing  to  contingent 
liabilities  the  same  meaning  as  the  word  debts,  whidi, 
■  although  a  consequence  of  obligation,  do  not  ueces- 
[  aarily  result  from  every  obligation.  There  is  no  autho- 
rity for  the  enlarged  construction  here  sought  to  be 
placed  OQ  the  Act  3  St  4  Will.  IV.  c.  104,  hut  the  plain 
meaning  of  the  enactment  is  such  as  leads  to  a  restricted 
construction ;  for  by  the  Act  only  the  same  remedies  are 
given  with  respect  to  lands  not  chained  with  the  p^- 
meut  of  debt*  a«  existed  before  agunst  hears  or  deriaees^ 
"at  the  suit  of  creditors  by  specialty,  in  which  Ute 
heirs  were  bound ;"  but  in  the  present  esse  the  hein  of 
the  parties  to  the  deed  were  not  bound.  The  olgeci  of 
the  Winding-up  Acta  was  not  to  increase  lialolity,  bat 
simply  to  effect  an  equitable  contribution  between  all  -pn- 
ties  Uable  as  inter  ae.  It  is  quite  clear  that  until  the 
personal  estate  of  a  deceased  member  is  prored  to  be 
exhausted,  the  real  estate  cannot  be  affected. 


Mr.  Bacon,  in  reply. 

It  is  a  most  unreasonable  construction,  which  wonld 
make  the  word  "  debts "  in  the  statute,  have  a  more 
restricted  sense  than  the  words  have  received  in  a 
will.  Dttyle^  case  (c),  under  which  the  Master  acted  as 
to  this  Company,  clearly  shows  that  the  mere  recapt  of 
dividends  by  executors  will  not  render  them  liable  to  be 
placed  on  the  list  of  contributories  otherwise  than  in  thor 
representative 

(o)  6  HoK,  79.  (5)  2  Jonet  S[  Lat.  099. 

(c)  2  Hall  ^  T.  221. 
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rep:r«8entatiTe  characters :  in  this  case  the  personal  estate        1852. 
««-  tlie  testator  is  confessedly  exhausted.  HwTd.- 

YIBSES'  CaBM. 

The  LoBD  Chancellor. 

Official  Manager  here  seeks  to  charge  the  real       June  1. 

Ae  of  a  testator  in  the  hands  of  his  devisees^  after  the 

of  several  years^  with  the  liability  to  make  good 

losses  which  have  been  sustained  by  the  Com- 

y  since  the  death  of  the  testator.  It  may  undoubtedly 

^erj  hard  to  compel  devisees  under  the  circumstances 

tfaifl  ease  to  satisfy  these  losses ;  but  if  the  testator's 

estate  is  legally  liable^  this  Court  cannot  do  other- 

than  give  e£Pect  to  such  liability.     It  appears  that 

t3&ie  executrixes  as  such  received  the  dividends  upon  the 

^^Uffesy  firom  the  time  of  the  testator's  death  imtil  the 

inablTency  of  the  Company;  and  it  has  been  contended^ 

'^i^t  by  the  provisions  of  the  deed  the  executrixes  thus 

^^ecame  the  proprietors  of  the  shares ;  it  has,  however, 

^^eeu  decided  in  Doyles'  case  {a),  that  the  mere  receipt 

^  dividends  by  executors^  in  their  representative  cha- 

'^Bcter,  does  not  saddle  them  with  any  personal  liability ; 

^'^d  although  this  point  may  not  be  altogether  free  from 

^ubtj  I  have  no  desire  to  disturb  that  decision. 


question  before  me  must  be  determined  by  refer- 
to  the  deed  under  which  the  Company  was  con- 
By  the  provisions  of  that  deed^  though  the 
^^oix'feiract  of  each  member  was  under  seal,  yet  the  cove- 
n^A^'^'t^    was  only  a  specialty  debt  where  the  heir  was  not 
Ixyoxk^l,  and  consequently  the  real  estate  of  a  deceased 
Tt^eiOtxbet  was  not  thereby  affected ;  whether  under  such 
C&r^^^iUnstances  the  devisees  could  have  taken  any,  and 
^\^^t  steps,  for  the  relief  of  the  real  estate,  I  am  not 
ca^Ved  upon  to  say,  but  it  is  dear  that  no  such  appli- 
cation 
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1852.  cation  was  made :  unleas^  therefore^  mich  real  estate  is 
..'^-'^Tr^  rendered  liable  by  the  Act  8  &  4  WiU.  TV.  c  104,  tibc 
riBMEB*  Cabm.  claim  of  the  Official  Manager  in  the  present  case  against 

the  devisees  cannot  be  sustained.    The  statntes  of  fFtil. 
&  M.  and  1  WiU.  TV.,  which  have  been  referred  to 
during  the  argument,  do  not  appear  to  me  to  bear 
on  the  point,  the  question  before  me  being  sim^y 
whether  the  claim  is  within  the  provisions  of  8  & 
4  Will  TV.  c.  104.     That  statute  is  somewhat  am- 
biguously  framed ;  but  its  true  constructian,  in  my  opi- 
nion, is  such  as  to  comprehend  debts  of  every  descrip- 
tion, as  charges  on  real  estate,  whether  so  charged  by 
will  or  not.     Undoubtedly  there  is  that  expression  in 
the  enacting  part  of  that  Act,  which  might  be  suscept- 
ible of  the  restricted  construction  sought  to  be  put  upon 
it  by  the  counsel  for  the  Respondents;  but  I  think  that 
such  a  construction  is  entirely  displaced  by  the  proviso 
which  has  not  been  referred  to,  "  that  in  the  administra- 
tion of  assets  by  Courts  of  equity,  under  and  by  virtue  of 
this  Act,  all  creditors  by  specialty,  in  which  the  heirs 
are  bound,  shall  be  paid  the  full  amount  of  tibe  debts 
due  to  them,  before  any  of  the  creditors  by  simple  con- 
tract or  by  specialty,  in  which  the  heirs  are  not  boond, 
shall  be  paid  any  part  of  their  demands.'^    Thus,  there- 
fore, the  Act,  in  establishing  a  priority  of  payment  in 
favour  of  creditors  by  specialty  in  which  the  heirs  are 
bound,  before  the  payment  of  specialty  or  simple  oantract 
debts  where  the  heirs  are  not  bound,  necessarily  recognises 
the  payment  of  such  specialty  and  simple  contract  debts 
out  of  the  real  estate,  which  was  not  previously  subject 
to  the  satisfaction  of  such  debts.     It  is  also  to  be  ob- 
served, that  the  Act  is  not  applicable  to  cases  where 
there  has  been  a  devise  charged  with  or  subject  to  the 
payment  of  debts ;  and  the  question  then  arises,  for  what 
purpose  was  the  Act  passed.     In  my  opinion,  the  object 
of  the  Legislature,  and  of  the  Act,  was  to  create  a  charge 

of 
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debts  on  real  estate,  where  no  such  charge  had  been        1852. 
e  by  will,  and  I  do  not  think  that  such  charge  Hambb's  Db- 
intended  to  be  restricted  only  to  those  debts  by  visbbs'  Cabe. 
ialty  where  the  heirs  were  bound.    Now,  it  having 
decided  that  when  a  testator  has  charged  his  real 
:t^WLie  with  the  payment  of  debts   generally,  future 
tl>ts  arising  out  of  a  previous  liability  are  included, 
d  the  object  of  the  Act  being  to  supply  the  omis- 
of  an  express  charge  by  a  testator,  the  present 
supported  as  it  is  by  the  cases  of  Morse  v. 
(a),  and  Bermingham  v.  Burke  {b),  appears  to  me 
fidl  within  the  operation  of  that  statute.    That  being 
and  there  being  nothing  either  in  the  deed  of  settle- 
it,  or  in  the  conduct  of  the  parties,  inconsistent  with 
claim  of  the  Official  Manager,  I  am  clearly  of  opi- 
that  such  claim  must  be  allowed. 


It  was  ai^^ued,  that  the  real  estate  could  only  be 
reached  in  the  same  way  as  if  the  daim  were  preferred  in 
«a  administration  suit,  and  that  too  not  before  the  per- 
Bonal  estate  had  been  exhausted;  but  I  have  nothing  to 
do  with  that  question.  The  question  before  me  is 
amply  whether  these  devisees,  as  such,  are  liable  in  any 
event  to  be  placed  on  the  list  of  contributories ;  and  being 
of  opinion  that  they  are  so  liable,  and  that  they  were 
rightly  placed  on  the  list  of  contributories  by  the  Master, 
the  judgment  of  the  Yice-Chancellor  must  be  overruled. 

(s)  5  Hare,  79.  (h)  2  Jones  ^  Lai.  099. 
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1862. 


Juljf  7. 


In  the  Matter  of  the  RUGBY,  WARWICK,  AND 
WORCESTER  RAILWAY  COMPANY,  and  of 
the  JOINT-STOCK  COMPANIES  WINDING-UP 
ACTS,  1848  and  1819. 


Before  the 
Ijord  Chan' 
cellar.  Lord 

St.  Lbom- 

▲BDS. 

The  snbscrib- 
era'  a^ee- 
ment  of  an 
intended  rail- 
way Com- 
pany provid- 
ed tnat  the 


T 


PREECE  AND  EVANS'S  CASE. 

I  HIS  was  the  renewal  of  a  motion  which  had  been 
refused  by  the  Vice-Chancellor  Knight  Bruce  on 
the  1st  May  1852,  on  behalf  of  Messrs.  Preece  ^  EvanB, 
to  discharge  an  order  of  the  Master,  whereby  they  were 
included  in  Class  No.  6  of  the  list  of  contribntories  of 
the  above  Company,  and  ordered  to  pay  a  caU  of  As,  per 
share  under  the  following  circumstances : — The  Rugbjf, 
Warwick,  and  Worcester  Railway  was  projected  in  1845, 
coi^ttee  of  but  early  in  1846  the  scheme  became  abortive.    The 


manaf^cment 
might  dis- 
solve and 
wind  up  the 
affairs  of  the 
Company 
at  any  time 
before  tlic 


the  standing  order.'^ 


The 


subscribers'  agreement  provided,  that  ''the  deposit  of 
two  guineas  per  share  should  be  paid  by  each  snbscriber 
at  the  time  of  subscribing ;  but  no  further  deposit  or  sum 
shall  be  called  for  on  account  of  expenses  or  otherwiaey 
imless  or  until  the  proposed  Act  or  Acts  of  Parliament 

Act  of  Incor-  gj^^jj  Y)e  obtained,  except  only  to  the  extent  agreed  by 
poration  was  '  r         j  -o  j 

obtained ; 
under 

these  powers 

the  committee  of  management  dissolTed  the  Company,  and  proposed  to  return 
to  each  scripholder  a  certain  amount  of  the  deposit.  Before  such  amount  was 
received  by  any  scripholder,  he  had  to  sign  an  assent  to  the  cancellation  of  bis 
scrip,  and  he  became  entitled  to  receive  such  further  sum  as  the  committee  of 
management  might  declare  payable  after  a  final  settlement  of  aU  claims  udou  tha 
Company.  The  Company  being  subsequently  wound  up  under  the  Winoing-ap 
Acts,  a  list  of  contributories,  divided  into  several  classes,  was  settled,  and  a  can 
was  made  for  the  costs  incurred  in  the  winding  up  :  Held,  that  the  Master  was 
not  justified  in  making  the  call  exclusively  on  that  class  of  the  contributories 
which  included  those  scripholders  who  had  received  back  part  of  the  depoait» 
but  that  such  class  being  entitled  to  participate  in  any  further  sum  which  mi^t 
be  declared  payable,  wns  liable,  paripa^sti,  with  all  the  other  contributoriea,  to 
the  call  made  to  discharge  the  expenses  incidental  to  the  winding  up. 


i 
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TIThe  deed  also  contained  a  proviso^  ''  tliat  the  direc-        1852. 
or  committee  of  management  should  have  full  power     p^^,,  ^ 


sLny  time  hefore  any  Act  should  be  obtained^  and  of      Stjjts's 
tb.^  sole  authority  in  their  sole  discretion^  to  dissolve  the 


Ooxnpany  by  a  resolution  for  that  purpose  by  the 
ASj^octorSj  and  to  wind  up  or  adjust  the  business  trans- 
liabilities,  and  affairs  of  or  connected  with  the 
Lertaking,  and  generally,  and  for  the  purposes  of  the 
;,  and  also  for  the  purpose  of  determining  the 
and  winding  up  the  affairs  thereof,  to  represent 
be  competent  to  act  on  behalf  of,  and  to  bind  all 
subscribers  thereto/' 


In  June  1846,  the  directors  announced  that  they 
"^laold  return  15«.  a  share  to  the  holders  of  scrip,  upon 
>^  agreeing  to  the  cancellation  of  their  shares  in  the 
^^^^illowing  form: — "I,  A.  jB.,  being  entitled  to  


in  the  Rugby ,  Warwick,  and  Worcester  Railway 
pany,  the  scrip  of  which  is  herewith  sent,  hereby 
t  to  the  cancellation  of  the  said  shares,  and  to 
ive  back  the  sum  of  lbs.  on  each  of  such  shares, 
such  further  sum  as  the  committee  of  management 
declare  payable  after  the  final  settlement  of  all 
npoa  the  Company  and  directors,  in  faU  of  aU 
iXKy  share  and  interest  in  the  said  undertaking/' 

The  sum  of  2/.  2s.  had  been  paid  upon  allotment  of 

^  ihares.     On  27th  July  1846  the  Company  was  form- 

dfy  dissolved  by  the  directors,  in  pursuance  of  the  powers 

of  the  subscribers'  agreement.    On  the  1st  June  1849 

the  order  for  winding  up  the  affairs  of  the  Company  was 

made.    The  following  list  of  contributories  was  carried 

in  hy  the  official  manager  before  the  Master,  and  was 

amnged  under  eleven  different  classes : — Class  No.  1. 

lost  of  contributories,  being  shareholders,  who  have 

paid  deposit  and  signed  deeds. — Class  No.  2.  List  of 

contributories, 
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1862. 

PB1S0S& 

Etajts's 
Cabm. 


contrilmtorieSj  being  thaxeholdere^  who  hftTe  ftiA  deposit 
and  not  signed  deeds. — Class  No.  8.  List  of  allottees 
who  have  applied  for  shares,  and  to  whom  thej  hafe 
been  allotted,  but  who  have  neither  paid  depont  nor 
signed  deeds.  This  last  class  was  disallowed  by  the 
Master,  and  therefore  Classes  Nos.  1  and  2  oontained 
the  entire  of  the  original  members  of  or  sabscribers  to 
the  Company. — Class  No.  4.  Original  allottees  who 
had  not  parted  with  shares,  and  delivered  them  iqp  on 
receiving  15^.  per  share  from  the  directors. — Class  No.  5. 
Original  allottees,  who  had  not  signed,  bnt  who  have 
received  the  I5s. — Class  No.  6.  Transferees  of  shaies, 
for  which  the  original  allottees  have  signed  the  deed. 
Class  No.  7. — Transferees  of  shares,  for  which  the  ori- 
ginal allottees  have  not  signed  the  deed. — Class  No.  8. 
Persons  who  have  signed  the  deed,  and  not  reoemd 
back  the  15^. — Class  No.  9.  Persons  who  had  not 
signed  the  deed,  nor  received  back  the  15s, — Class  No.  10. 
Provisional  directors  who  have  signed  the  deed,  and 
who  paid  the  deposit. — Class  No.  11.  Provisional  direc- 
tors, who  have  neither  signed  the  deed  nor  paid  the 
deposit. 


The  Master  had  ordered  that  a  call  of  4^.  per  share 
should  be  made  upon  all  contributories  in  Lists  or 
Classes  4  and  6,  being  the  contributories  to  whom  15». 
per  share  were  paid  or  returned,  and  all  such  other  con- 
tributories in  Lists  or  Classes  of  contributories  numboied 
1  and  2,  as  were  not  included  in  Lists  or  Classes  4  and  6, 
who  had  neither  transferred  their  shares,  nor  received 
nor  been  paid  lbs.  per  share;  and  it  was  ordered  that 
each  of  such  contributories,  before  the  28th  April  1861, 
should  pay  to  the  Official  Manager  49.  per  share  on  the 
balance,  if  any,  which  should  be  due  from  him,  after 
debiting  his  account  in  the  Company's  books  with  such 
caU. 

No 
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^fo  debts  had  been  proved  against  the  Company,  but       1852. 
claims  of  creditors  were  allowed  as  claims  only  by  the     v^^eceA 

AAoAter.     No  costs  had  been  taxed  or  ascertained,  but       Evans's 

Oabb 
Master,  considering  that  the  call  to  be  made  should 

confined  to  the  discharge  of  the  necessary  expenses 
"the  winding  up  of  the  Company,  came  to  the  con- 
ion  that  2000/.  would  be  required  for  that  purpose, 
d  on  the  28th  March  1851,  sanctioned  the  call  in  the 
above  set  forth. 


The  following  was  the  form  of  the  account^  as  ab- 
"txueted  from  the  ledger,  forwarded  to  each  contributoiy 
lio  had  received  15^.  per  share. 

A^  S,,  Contribatory  for  20  Shares,  signed  Deed  No.  4. 

£   #.  d.      Or.  £   s.  d. 


^IN>  Scrip  issued,  20^  Bj  Deposit  paid    .    42    0    0 

Shares,  at  2^  2f.  [42  0    0     By  Directors,  Dis- ^ , ^    ^    ^ 

perShare   .    .     )  tribution  of  16#.   r^    ^    ^ 

-a-o    Cash,  16#.  per-j ,-    ^    ^  

•1 J 16    0    0  

^  £67    0    0 


£67    0    0 

1861,  March  28.    To  Master's  first  call  on  20  Shares,  at  4r. 
per  Share,  £4. 

The  foUowing  was  the  form  to  those  that  had  not 
^^ceived  15*.  per  share : — 

A,  B.,  Contribatory  for  20  Shares,  signed  Deed  No.  1. 

IV.                               £  s.  d.     Or.                               £   s.  d. 

To  Scrip  issued,  20^  Bj  Deposit  paid    .    42    0    0 

Shues,  at  2^  2«.  [42  0    0     Bj  Directors,  Dis-^ 

per  Share  .    .     J  tribution  of  16«,  >  16    0    0 

To  Master's  First  *)  per  share    .    .     ) 

Can   of  49.   per  V  4    0    0  

Sliare     ...     J  £67    0    0 

Balance  ....      11    0    0  

£67    0    0 

Tlie 
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1862.  The  Yioe-Cliancellor  was  of  opinion  that  the  Ma&r 

had  jurisdiction  to  make  the  order^  and  had  exerciw 
right  discretion  in  making  the  call  exdusively  on  ih 
daases  of  persons  who  had  received  back  part  of  tb^, 
deposit,  and  he  refused  the  motion  with  coats.  From 
decision  Messrs.  Preece  ^  Evans  now  appealed  to 
Lord  Chancellor. 

Mr.  Russell^  Mr.  WinstatUey,  and  Mr.  Field,  in  mp^^^ 
port  of  the  appeal. 

The  call  is  not  for  a  definite  sum,  and  is  in  substano^^'^ 
a  call  upon  those  scripholders  who  have  received  thi^^^^ 
15*.  per  share;  but  they  have  nothing  to  do  with  tlie^^^^^^ 
Company,  which  was  formally  dissolved  by  the  directors^'^'^ 


under  the  powers  of  the  deed.  We  submit  that,  by  the 
88rd  section  of  the  Act  11  &  12  Vict.  c.  45,  the  Official 
Manager  has  power  to  make  calls  only  on  those  who  are, 
at  law  or  in  equity,  liable  to  pay  such  calls.  It  is  clearly 
established  that  there  is  no  legal  liability  in  such  a  ease 
as  the  present,  and  it  is  for  the  Official  Manager  to  ahow^v^*^^ 
on  what  principle  of  equity  such  a  liability  as  he  hmifi  ar  jtf 
imposed  can  attach.  No  debt  has  been  proved;  there^rrxr^re 
may  have  been  a  computation  of  the  losses  sustained  hf^^:fi>J 
the  contributories  in  the  matter  of  this  winding  up,  but^^^^-KaBt, 
in  order  to  justify  the  making  of  a  call,  there  must  h^^^^  be 
shown  to  be  a  substantial  purpose  for  which  such  call  imM  - » 
made.  Ex  parte  Hunter  (a). 

Mr.  Swanston  and  Mr.  Daniel,  for  the  Official  Man^ 
ager,  in  support  of  the  Vice-Chancellor's  decision* 

In  Gay^s  case  (A),  a  prospective  order  for  coats  w; 
made,  and  that  case  was  affiimcd  on  appeal  to  the 

Juatioea. 


(a)  1  Sim.,  N.  S.  435. 
(5)  bDeG.SfS,  122 ;  8,  C,  I  De  G.  Mae.  tf  Q.  347. 


/ 


CASBS  IN  CHANCERY.  87d 

J'cutioes.    It  cannot  be  maintained  that  these  Appel-  1852. 

Iai:iit8  had  nnoonditionally  retired  from  the  Company^  or  p^ixcm  & 

^Ixjt  it  was  absolntely  dissolved^  as  the  right  to  partici-  Evans's 
in  any  smplns  assets  of  the  Company  that  might 


realised  was  specially  reserved,  and  having  these 
zriglits  they  are  jnstly  liable  to  contribute  towards  the 
^x:pen8es  of  realizing  such  surplus. 

[7%a  LoBD  Chancbllob. — ^There  is  nothing  to  show 

^Iiat  these  parties  have  received  more  than  they  were 

entitled  to.     If  the  directors  were  justified  in  paying 

tlie  15#.,  I  can  see  no  equity  to  get  it  back.    There  is 

no  power  under  the  Winding-up  Acts  to  undo  what  the 

diiectors  have  done.    As  between  the  Appellants  and 

the  rest  of  the  Company  there  was  no  liability ;  they 

1^  a  contingent  interest,  and  in  respect  of  that  they 

ixuglit  have  been  placed  on  the  list  to  receive,  but  that 

^siicomstance  could  confer  no  authority  on  the  Official 

Manager  to  daim  back  the  15^.  as  a  sum  for  which 

they  were  to  account.     A  very  serious  question  might 

l^ave  arisen  if  more  than  21.  28.  had  been  expended,  as 

^H^  every  individual  liability  would  have  had  to  be 


In  order  to  have  made  the  proposal  of  the  directors 

^Xsiding  on  the  members  of  the  Company  generally,  it 

oidd  have  been  assented  to  by  all  the  members.    The 

'aster  has  correctly  proceeded  on  the  ground  that 

^^^^Jtain  classes  of  contributories  have  received  more  out 

^^  the  assets  of  the  Company  than  the  other  classes, 

^^*^  we  submit  that  those  who  have  received  more  than 

*-^€jr  were  entitled  to,  ought  to  disgorge,  under  the 

^^ogous  equity  of  compelling  legatees  to  refund. 

Ur.  Bussett,  in  reply. 

Gay's 
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1852.  Croiff^s  case  {a)  is  in.  our  fiEivour^  for  there  the  party  had 

.^"'''''^^  executed  the  deed^  and  was  bound  by  the  covenants;  bufc 
Evans's  in  the  present  case  there  are  no  mutual  rights  or  obligm^ 
^^^  tions  between  the  Appellants^  who  have  not  executed  the 
deed,  and  the  other  scripholders  who  did  not  avail  them- 
selves of  the  offer  of  the  directors,  and  there  is  no  rea- 
son or  ground  for  the  assertion  that  all  the  members 
must  have  concurred  in  the  acceptance  of  the  offer  to 
make  it  availing. 

The  Lord  Chancellor. 

The  law  has  been  much  altered  since  this  case  was 
first  decided,  so  that  the  Master  may  well  have  decided 
as  he  did,  with  reference  to  the  then  existing  state  of 
authorities,  in  placing  the  Appellants  on  the  list  of  ccm- 
tributories. 

The  Appellants  are  buyers  of  scrip  shares,  and  the 
persons  from  whom  they  bought  were  subscribers;  biqr- 
ing  those  shares  they  must  be  considered  as  bound  by 
the  provisions  of  the  instrument  regulating  the  forma-    . 
tion  of  the  Company,  and  that  particularly  provides  4 
that  each  party  should  pay  2/.  2^.,  and  should  not  be  c 
under  any  further  liability  for  calls  until  the  proposed  J 
Act  of  Parliament  should  be  obtained.    There  is  also  m 
an  express  provision  that  the  directors,  in  the  event  ^ 
of  the  failure  of  the  scheme,  should  be  empowered  to  ^ 
dissolve  the  Company  and  wind  up  its  affairs  before  ^ 
the  Act  should  be  obtained.     The  Company  having 
failed  to  obtain  its  Act,  the  directors  issued  a  circular 
to  the  effect  that  they  would  return  15«.  a  share,  and 
the  scripholders  had  to  sign  a  paper  assenting  to  the 
cancellation  of  their  scrip  on  receiving  back  the  15«. 
and  such  further  sum  as  might  be  forthcoming.     Then 

the 

(a)  hDeG.Sf  S.  122;  S,  C,  1  J)e  G.  Mac.  <J-  G.  347. 
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ttx^  lecretery  issued  the  certificates,  which  the  persons        1852. 
W"l^  bad  aooepted  the  proposed  payment  were  obliged  to     pT^JT*! 
^^gSn,    The  Appellants  accepted  the  sum  proffered,  and      Eyahs's 
tlzftiere  am  be  no  doubt  that  the  act  done  was  such  as  to  ^^' 

l>^  within  the  powers  o^  and  binding  on,  all  parties.  The 
efiPect  of  such  a  dealing  was  to  exclude  the  scripholders 
^rlio  signed  the  certificate  firom  all  interference  in  the 
of  the  Company;  they  were  entitled  only  to  what- 
the  committee  of  management  might  declare  payable 
the  final  settlement  of  all  claims  upon  the  Com- 
pany and  directors,  but  in  that  respect  they  had  no 
power  to  interfere  in  the  administration  of  the  affairs ; 
tli^  had  abandoned  their  general  right  to  have  regular 
iMMsonnts  taken.    If  the  matter  had  remained  in  that 
Btat^  no  question  could  have  arisen  between  the  Appel- 
I&iits  and  the  Company ;  whether  creditors  could  have 
come  upon  the  whole  body  of  scripholders  would  have 
depended  on  different  circumstances,  as,  for  instance, 
whether  the  conduct  of  each  individual  scripholder  had 
^mounted  to  a  contract ;  but  on  this  I  give  no  opinion. 
^^ojfitPs  ease  (a)  was  no  longer  a  binding  authority,  as 
^e  House  of  Lords  has  decided  in  the  subsequent  case 
of  3riffU  V.  Button  {b),  which  was  a  much  stronger  case, 
for  there,  there  had  been  an  acceptance  of  shares  and 
V^cyment  of  deposit,  and  it  was  held  that  these  facts  did 
1^  constitute  a  liability  to  creditors. 

Hien,  with  respect  to  the  Winding-up  Acts.  It  is 
to  be  observed,  that  though  the  last  of  these  Acts  in- 
dudes  the  case  of  abortive  Companies,  it  creates  no  new 
legal  or  equitable  liability.  Unhappily,  however,  the 
operation  of  these  Acts  has  led  to  a  vast  expenditure, 
whidi  must  fiall  on  the  persons  bound  in  any  manner 
to  contribute.    These  costs  have  been  incurred  in  the 

winding 

(a)  2  m  L.  Ca.  674.  (b)  3  M.  X.  Ca.  341. 
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1852.  winding  up  of  this  Company.  The  question,  then,  b^ 
p^xici  &  whether  the  Appellants  are  liable  to  contribute  to  thes 
EvAjfs's  costs,  I  am  of  opinion  that  thej  are  so  liable  becaos 
they  have  reserved  to  themselves  a  right  to  receive 
further  sum  from  the  directors,  and  these  costs  hav 
been  incurred  in  obtaining  the  assets  in  whichy  if  recc 
covered,  these  Appellants  would  be  entitled  to  partid 
pate.  So  &ix,  then,  I  think  they  were  properly  placed  o 
the  list  of  contributories.  In  the  present  instance,  how 
ever,  the  Master  has  decided,  and  that  decision  has  bee 
afSrmed  by  the  Yice-Chancellor,  that  the  Appellan* 
are  not  only  contributories  generally,  but  exclusively,  f 
respect  of  the  15s.  which  they  have  received  out  of  tl 
assets,  and  that  they  must  pay  that  sum  before  sm 
other  Bcripbolder  who  has  not  received  that  sum  can 
called  upon  to  pay  anything.  I  am  of  opinion  that  tZ 
Official  Manager,  as  representing  the  general  body  of  tZZ 
Company,  had  not  the  slightest  right  to  call  upon  anj^ 
those  members  who  had  accepted  the  15s.  to  refund  its 
sum.  There  was  clearly  no  such  right  at  law,  nor 
there  any  in  equity. 

The  case  of  legatees  being  called  on  to  refund  - 
certain  circumstances  is  not  analogous,  because  th^ 
are  paid  by  a  trustee,  only  on  the  assumption  thfl 
there  exist  no  paramount  claims  of  creditors ;  but  her 
the  directors  of  the  Company  having  the  power  to  dift 
solve  the  Company,  and  to  wind  up  its  affairs,  and  hav 
ing  exercised  that  power,  the  effect  of  making  the  cal 
exclusively  on  those  in  the  same  predicament  as  th 
present  AppeUants,  will  be  substantially  to  set  aaid 
the  arrangement  which  the  directors  have  duly  made. 

There  must  be  a  declaration  that  the  scripholderswh 
have  received  the  15^.  are  not  bound  to  bring  thai  auz 
into  contribution,  but  the  call  is  to  be  made  on  all  pei 

sou 
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tons  rateablj  whom  the  Master  finds  to  be  contributories^ 
md  to  be  such  a  sum  as  bemg  made  on  all  will  produce 
the  sum  contemplated  by  the  Master.    The  order  of  the 
Vke-Chancellor,  so  £Eur  as  it  directs  the  costs  of  the  mo- 
tion before  him  to  be  paid  by  the  Appellants^  must  be 
disciharged^  but  I  shall  give  no  costs  to  the  Appellants, 
M  they  have  been  wrong  as  well  as  right  in  their  con- 
tention before  me. 


1852. 

Fribcb  & 

Etaivs's 

Casx. 


In  the  Matter  of  the  ST.  JAMES'S  CLUB ; 

AND  OF 

THE  JOINT-STOCK  COMPANIES  WINDING-UP 

ACTS,  1848  and  1849. 

'pHlS  was  an  appeal  by  Captain  Oreenway,  a  mem- 
ber of  the  above  club,  firom  the  decision  of  the 
Vioe-Chancellor  Knight  Bruce,  ordering  the  dissolution 
^  winding  up  of  the  club  under  the  Winding-up  Acts. 
Tae  order  was  made  on  the  petition  of  several  gentlemen 
'^'^ixiing  the  committee  of  management  of  the  club. 
The  petition  stated  that  the  club  was  formed  in  November 
1*48,  and  set  out  its  rules,  among  which  were  provisions 
•Bipowering  the  expulsion  of  any  member  infringing  the 
roles  of  the  dub,  and  directing  that  all  the  concerns  of 
ibe  dub,  the  domestic  and  other  arrangements,  should 
be  conducted  by  a  committee  consisting  of  twenty-four 
inemberB ;  ^and  that  there  should  be  a  finance  and  house 
committee  of  seven  members,  to  be  chosen  from  the 
general  committee,  who  were   to  have  the  exclusive 
control  of  the  finance  and  domestic  affairs  of  the  club ; 
ind  that  all  members  should  pay  their  bills  for  every 
xpense  they  incurred  in  the  club  before  they  left  the 
oiue. 
Vol.  II.  C  C  d.  m.  o.    The 


July  S,  9. 


Before  The 
Lord  Chan' 
cellar  Lobd 

St.  Leok- 

▲BDS. 

Clubs  are  not 
partnerships 
or  associa- 
tions within 
the  meaning 
of  the  provi- 
sions of 
the  Joint- 
stock  Com- 
panies Wind- 
ing-up Acts. 
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1852.  The  petition,  after  setting  forth  various  reports  of  the 

In  re  committee  of  management  as  to  the  financial  difiicolties 
St.  James's  of  the  club,  and  a  resolution  of  a  special  general  meet- 
ing of  the  club,  calling  on  each  member  to  eontribute 
the  sum  of  60/.  to  meet  the  liabilities  of  the  ddb,  and 
that  some  of  the  members  had  paid  the  60/.,  stated  that 
in  consequence  of  the  failure  of  the  appeal  to  the  general 
body  of  the  dub,  another  special  general  meeting  was 
held,  whereat  it  was  resolved  that  the  club  should  be 
closed  forthwith,  and  that  the  managing  committee 
should  proceed  to  wind  up  its  affairs,  and  in  the  event 
of  their  failing  to  make  an  amicable  and  extra-judicial 
arrangement,  that  they  should  adopt  such  measures, 
either  in  law  or  in  equity,  agalust  the  recusants  as  they 
might  be  advised  under  the  circumstances  of  the  case. 

The  petition  stated,  that  in  accordance  with  the  last  ^ 
resolution  the  dub  had  ceased  to  be  carried  on,  andJE 
that  the  Petitioners  had  proceeded  to  wind  up  its  ajBUrs,^^! 
and  had  paid  and  compromised  some  of  the  debts  dne^ 
firom  the  club,  but  that  there  was  still  due  and 
firom  the  dub  upon  debentures,  and  to  various 


and  others,  upwards  of  25,000/.,  for  the  payment  of  whicls:^ 
sum  the  Petitioners  were  liable  at  law;  that  one 
the  creditors  of  the  club  had  brought  an  action  at 
against  one  of  the  Petitioners ;  and  that  other  Greditaiv 
had  applied  to  and  threatened  to  bring  actions  at  law 
against  him  for  their  respective  debts,  but  had  consented 
to  stay  proceedings  on  the  representation  that  applicatioil 
was  about  to  be  made  to  the  Court  for  the  winding  up 
the  affairs  of  the  dub. 

The  petition  then  stated,  that  in  addition  to  a  balance 
of  1329/.  in  the  hands  of  their  bankers,  there  was  a 
sum  of  18,000/.  and  upwards  due  to  the  dub  firom  tho 
various  members  thereof,  for  unpaid  entrance  monies 

and 
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id     sabBcriptions,  and  that  the  assets  of  the  dub  were  1852. 

inscKflBcienty  fay  the  sum  of  16,500/.  or  thereaboulB,  for  ^^/^''^^ 

tlie     payment  of  its  debts  and  liabilities  j    and  after  St.  James's 

statuig  that  the  Petitioners  claimed  to  be  contribntories  ^^^^' 
of  -tlie  dnb^  prayed  that  the  dub  might  be  dissolved, 
its  affairs  wonnd  np  nnder  the  Winding-up  Acts. 


The  case  came  on  to  be  heard  before  the  Yice-Chanod- 
^ir  on  the  12th  Jnly  1851^  when  his  Honor  was  of  ophiion 
"tluKt  the  dab  was  an  assodation  liable  to  dissolution  and 
^^v^xiding  up  within  the  meaning  of  the  Winding-up  Act 
1^49^  and  that  the  condition  of  the  dub  at  the  date  of  the 
P^^tation  was  such  as  brought  it  within  the  7th  and  8th 
of  the  5th  section  of  the  Winding-up  Act  1848. 
>m  that  decision  the  present  appeal  was  brought. 

3tfr.  Bacon  and  Mr.  Burdon,  for  the  Appellant. 

^e  submit  that  the  whole  scope  and  tenor  of  the  Wind- 
-up Acts  show  that  dubs  were  not  meant  to  be  in- 
^xided  within  their  provisions ;  the  52nd  section  of  the 
A^c^  11  &  12  Vict.  c.  45,  evidentiy  contemplates  a  com- 
pany trading  for  profit^  and  the  76th  section  speaks  of 
^l^e  duty  of  the  Official  Manager  to  make  out  lists  of  the 
contribntories  and  ''  the  number  of  shares  or  extent  of 
intarest  to  be  attributed  to  each/^  terms  wholly  inappli- 
cable to  dubs ;  the  83rd  section  also^  relating  to  calls 
cm  contribntories^  authorizes  such  calls  to  be  made  only 
0O  lar  as  the  contributory  should  **  be  liable  at  law  or 
in  equity  to  pay  the  same;'^  but  it  is  clear  that  the 
Appdlant^  who  is  only  an  ordinary  member  of  this 
dub^  is  under  no  obligation  to  pay  more  than  his  annual 
wbBcription :  Flemyng  v.  Hector  (a),  Todd  v.  Emly  (A). 
Bat  it  will  be  contended^  that  if  not  within  the  provisions 
of  the  Act  11  &  12  Vict.  c.  45^  dubs  are  assodations 

of 

(a)  2M.SfW.  172.  (h)  ^  M.  8f  W,  505. 

CC2 


Club. 
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1852.  of  more  than  seven  persons,  and  as  suchj  within  the 
^^'^'^^^  operation  of  the  12  &  18  Vict.  c.  108 ;  but  the  main 
St.^jlmbs's  object  of  that  Act  was  to  include  all  inchoate  and  abor- 
tive companies  or  associations  of  more  than  seven  per- 
sons, but  evidently  pointing  only  at  trading  oompanies ; 
thus  the  8th  section  refers  to  "  the  course  of  canying 
on  the  business  thereof.''  We  submit^  however,  that 
even  if  dubs  of  this  nature  should  be  held  to  be  within 
the  letter  of  the  second  Act,  they  are  clearly  not  within 
its  spirit,  and  that  it  would  be  most  inexpedient  to  dis- 
solve this  dub  under  the  machinery  of  the  Winding-np 
Acts,  Ex  parte  James  (a). 

Mr.  Malins  and  Mr.  Toulmin,  contra. 

The  Yice-Chancellor  was  quite  justified  in  dedding 
as  he  did  under  the  provisions  of  the  5th  section  of  the 
Act  11  &  12  Vict.  c.  45 ;  but  if  that  statute  did  not 
confer  the  jurisdiction,  the  1st  section  of  the  Act  12  &  18 
Vict.  c.  108,  applying  as  it  did  to  all  associations  deriving 
common  benefits  and  subject  to  common  liabilities,  was 
quite  sufficient  and  comprehensive  enough  to  emfaraoe 
such  associations  as  these.  The  Acts  are  not  to  be  re- 
stricted to  commerdal  associations ;  this  case  being  one 
in  which  there  is  a  right  to  contribution  fiJls  directly 
within  the  objects  and  scope  of  the  Winding-up  Acts. 
If  the  present  were  a  solvent  club,  all  the  members 
would  be  properly  parties  to  a  suit  in  which  accounts 
would  have  to  be  taken,  and  the  assets  realised,  Sich^ 
urdson  v.  Hastings  (b) .  There  is  no  doubt  here  as  to 
the  existence  of  liabilities,  and  it  must  be  assumed  that 
the  general  body  have  sanctioned  the  expenditure,  which, 
but  for  unforeseen  events,  would  have  resulted  to  their 
common  benefit. 

Mr.  Bacon,  in  reply. 

(a)  1  Sim.,  N,  8.  40.  ^      (6)  7  Be<w,  301. 


CASES  IN  CHANCERY. 
The  Lord  Chancellor. 


le  question^  whether  clubs,  in  the  ordinary  accept-         jn  re 
of  the  term,  are  within  the  Winding-up  Acts,    St.  Jambs  s 
depcsnds  upon   the    construction   of   these  Acts;   but 
'befojre  entering  upon  that  consideration,  it  is  necessary 
'fco  oonsider  the  nature  and  constitution  of  such  dubs : 
iAx&y  are,  generally  speaking,  (and  there  is  nothing  par- 
ticislar  in  this  club),  all  formed  on  this  principle :  the 
cajididate  must  be  elected,  he  must  then  pay  an  entrance 
fee^    and  also  an  annual  sum  or  subscription.    In  this 
clixb  there  was  a  rule  under  which,  if  the  person  elected 
did  not  pay  the  entrance  fee  and  annual  subscription,  he 
^^^ased  to  be  a  member ;  there  was  also  an  express  rule, 
tliat  if  a  member's  conduct  was  objectionable  out  of 
tlie  house,  he  might  be  dismissed  from  being  a  member. 
^Tiat,  then,  were  the    interests   and  lia]pilities  of  a 
member  ?    He  had  an  interest  in  the  general  assets  as 
long   as  he  remained  a  member,  and  if  the  club  was 
"JX)ken  up  while  he  was  a  member,  he  might  file  a  bill 
^  liave  its  assets  administered  in  this  Court,  and  he 
^oald  be  entitled  to  share  in  the  furniture  and  eflfects  of 
the   olub ;  but  he  had  no  transmissible  interest,  he  had 
Bot  ^ji  interest,  in  the  ordinary  sense  of  the  term  capital 
^^  r^^sfcrtnership  transactions;  it  was  a  simple  right  of 
^^^^-ission  to,  and  an  enjoyment  of,  the  club  while  it  con- 
^^a^^j^    Under  such  circumstances  the  difficulty  would 
^  ^^^-*-  great  in  bringing  clubs  within  the  operation  of 


lie  ^V^inding-up  Acts ;  and  in  my  opinion,  any  decision 
**^^^it  effect  would  be  attended  with  much  mischief. 


e  law,  which  was  at  one  time  imcertain,  is  now 

aettV^^^^   that   no    member   of  a   club   is   liable  to  a 

cr€5d:v%or,  except  so  far  as  he  has  assented  to  the  con- 

tr^^^^   in  respect  of  which  such  liability  has  arisen.     The 

xaC^^^^^T)er  pays  on  the  spot,  and  were  he  also  liable  to 

\\>0^^  supplying  the  articles,  he  would  pay  twice  over. 

If, 
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1852.  Ifj  however^  the  Legislature  has  declared  that  asBocia- 
^^"p'*^^  tions  such  as  these  fall  within  the  Winding-up  Acts, 
St.^ambb's  then  that  construction  must^  of  course^  prevail.  In 
considering  this  pointy  I  will  first  refer  to  the  Act  7  &  8 
Vict,  c.  111^  which  is  confined  expressly  to  commercial  or 
trading  companies ;  all  the  provisions  of  that  Act  point 
to  trading  companies.  The  Act  for  Ireland,  8  &  9  Vici. 
c.  98^  in  the  next  year^  is  to  the  same  efifect.  Then  fol- 
lowed the  Acts  11  &  12  Vict  c.  45,  and  12  &  18  VicL 
c.  108.  Under  the  former  of  these  Acts  no  question 
could  be  raised,  for  it  confined  itself  to  the  objects  of 
the  first  Act  to  which  I  have  referred,  enlarging  indeed 
its  powers,  but  embracing  only  the  same  purposes.  It 
recites,  that  ftirther  facilities  should  be  given  for  the 
dissolution  and  winding  up  of  joint-stock  companies 
and  other  partnerships,  and  it  empowers  any  one  who  is 
a  contributory  to  present  a  petition  for  the  dissolution 
of  such  companies  in  any  one  of  certain  specified  cases. 
The  first  six  cases  refer  to  trading  companies;  the 
seventh  applies  to  the  case  where  a  company  shall  have 
been  dissolved,  or  shall  have  ceased  to  carry  on  business, 
or  shall  be  carrying  on  business  only  for  the  purpose 
winding  up  its  affairs,  and  the  same  shall  not  be  com- 
pletely wound  up,  evidently  referring  to  the  trading 
commercial  companies  to  which  that  Act  applies.  Ifj^ 
therefore,  this  case  had  stood  on  that  Act,  there  coul( 
have  been  no  question,  this  club  not  being  a 
company;  and  though  it  might  be  classed  under  thi 
head  of  companies  yielding  convenience  and  benefit,  ye^"S 
clearly  not  among  those  yielding  profit  from  trade.  N< 
man  can  receive  profit  in  that  sense  from  a  dub.  Th< 
12  &  13  VicL  c.  108,  extends  the  Act  of  the  11  &  12  VicL'^ 
c.  45,  and  says,  ^^notwithstanding  anything  in  the  8ai£> 
Act  contained  importing  a  more  limited  application  there-  ^ 
of,  the  same  shall  apply  to  all  partnerships,  associations^^ 
and  companies,  whereof  the  partners  or  associates 

not* 
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n^ot;  leas  than  seven  in  number^  whether  incorporated  or  1852. 
'^TiJTicorporated  /*  which  enactment  is  followed  by  a  pro-  ^^-p-v^^ 
-which  must  not  be  lost  sight  of.  The  words  are  St.jTambs's 
wide,  no  doubt ;  but  stilly  I  must  give  a  reasonable 
^^oxxttructioii  to  the  Act,  which  is  in  pari  materia,  and 
ocarporated  with  the  Act  of  the  preceding  year.  I  can- 
o^  hold  it  to  apply  to  every  association  or  company.  If 
^^ere  to  do  sOj  I  might  be  called  upon  to  carry  the  appli- 
^tiiaa  much  lower  than  to  such  a  dub  as  that  now  in 
n,  A  cricket  club,  an  archery  society,  or  a  cha« 
society,  would  come  under  the  operation  of  the 
and  indeed  every  club  would  be  included.  Though 
^^fisodations''  are  mentioned  I  cannot  think  that  word 
^  be  treated  without  regard  to  the  particulars  with 
•X=^ich  it  is  associated.  I  shall  do  as  Lord  Bacon  did  in 
of  the  Statute  of  Uses,  when  he  said  "  The  nature 
a  use  is  best  discerned  by  considering  what  it  is 
"  (a)>  so  I  will  not  say  what  assodations  are  within 
Acts  j  but  bearing  in  mind  that  the  individuals  who 
a  dub  do  not  constitute  a  partnership,  nor  incur  any 
'^ility  as  such,  I  think  assodations  of  that  nature  are 
within  the  winding-up  Acts.  I  find  in  all  these  Acts 
"which  I  have  referred,  that  every  provision  is  incon- 
with  including  such  an  association  as  this  dub  is. 
8uch  had  been  the  intention  of  the  Legislature,  why 
^xould  not  the  word  ''dub^'  have  been  expressly  men- 
'Xied  ?  I^  however,  the  Legislature  has  used  ambiguous 
ns,  I  will  not  extend  their  signification  beyond 
■■^^r  natural  import.  At  first  sight,  the  word  ^^associa- 
'^  would  seem  to  include  the  case  of  clubs,  but  in  look- 
at  the  context,  I  am  dearly  of  opinion  that  it  does  not. 


Xt  was  said,  that  the  debts  were  incurred  with  the 
of  the  general  body  of  the  members.    It  is  clear 

that 

C^4a)  Seading  on  ike  Statute  of  Uses,  Bacon's  Works,  vol,  4,  p. 
i  .  Ed.  1803. 
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diasicdlor  Knight  Bruce,  made  on  a  daim^  and  dated 
*^l^^e  5th  August  1851,  whereby  it  was  declared  that  the 
^^aiatiff  Mary  Dunkley,  the  wife  of  the  said  Defendant 
^iUam  Judkins  Dunkley,  was  entitled  to  have  the  sum 
lOOO/.,  devised  to  her  by  the  will  of  her  fiftther 
Wkitmett,  settled  and  secured  for  the  benefit  of 
^^i^aelf  during  her  life  for  her  separate  use  without 
er  of  anticipation,  and  upon  her  death,  for  her  chU- 
Q  as  tenaitts  in  common. 


891 
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'IFhe  Plaintiff  filed  her  claim  by  her  next  firiend,  and 
■^l^ereby  stated  to  the  following  effect : — That  Thomas 
^"^^Atitmett,  her  father,  by  his  will  bearing  date  the  1st  Oc- 
1 824,  gave  and  devised  certain  lands  and  premises 
the  parish  of  Crick  in  the  county  of  Northampton 
his  wife  Sarah  Whitmell  for  life  or  so  long  as  she 
abotdd  continue  his  widow,  and  after  her  decease  or 
l^er  ceasing  to  be  his  widow,  he  gave  and  devised  the 
same  unto  the  Defendants  William  Lovell  and  Charles 
Bey  gate  in  trust  to  preserve  contingent  remainders,  and 
l^e  then  gave  and  devised  the  said  lands  and  premises  at 
CWc*  to  the  use  of  his  daughter,  the  Plaintiff  Mary 
Ihtnkley  then  Mary  Whitmell,  for  life,  remainder  to  the 
*aid  trustees  to  preserve  contingent  remainders,  remain- 
der unto  any  husband  with  whom  the  Plaintiff  might 
happen  to  intermarry  for  his  life,  remainder  to  the  said 
trastees  to  preserve  contingent  remainders,  remainder 
to  the  use  of  the  first  son  lawfully  to  be  begotten  of  the 
body  of  the  said  Plaintiff  and  the  heirs  male  of  the 
body  of  such  first  son  lawfully  issuing,  with  divers  re- 
oiSQiders  over ;  and  the  said  testator  gave  and  devised 
certain  lands  and  premises  situate  at  West  Haddon  in 
the  ooonty  of  Northampton,  unto  the  Plaintiff  her  heirs 
and  assigns  for  ever;  and  the  testator  gave  and  be- 
queathed unto  the  said    WiUiam  Lovell  and    Charles 

Meggate  the  sum  of  1000/.,  part  of  his  personal  estate, 

in 
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^^^'Volmdin  great  pecuniary  embarrasament,  the  Plaintiff, 

^^^  order  to  relieve  him^  joined  in  mortgaging  the  said 

^^nneditaments  and  premises  at  West  Haddon,  and  in 

1-S34  the  said  hereditaments  and  premises  were  sold  by 

tl^e  mortgagees  for  4800/.^  which  was  received  by  the 

^i^^nrtgagees  and  creditors  of  W.  J.  Dunkley  .-—that  on 

tl^Q  5th  December  1833  a  fiat  was  issued  against  W.  J. 

-^Hmtfay^  under  which  he  was  adjudged  a  bankrupt  and 

^l^e  present  Appellants  became  his  assignees : — that  there 

two  children  of  the  marriage^  namely^  a  son  bom 

die  22nd  September  1S26,  and  a  daughter  bom  on 

10th  November  1828 :— that  in  December  1838  W. 

Dunkley  abandoned  and  deserted  the  Plaintiff  and 

children^  and  had  never  since  in  any  manner  con- 

^=>Tibiited  to  their  maintenance  or  support^   but  they 

resided  with  and  been  supported  by  the  testator's 

L&w  until  her  deaths  which  took  place  on  the  18th 

^^'dober  1850 : — ^that  W.  J.  Dunkley  had  since  the  year 

1840  been  living  in  adultery^  and  that  by  a  decree  of 

t.l&e  Ecclesiastical  Court  bearing  date  the  15th  Febnuary 

1861^  obtained  in  a  suit  instituted  by  the  Plaintiff^  a 

divorce  i  mensa  et  thoro  was  decreed  in  favour  of  the 

^iai&tiff  :•— tiiat  the  assignees  in  bankruptcy  had  since 

^  death  of  SarnA  Whitmell  entered  into  the  receipt 

^the  rents  of  the  hereditaments  and  premises  situate 

*t  Criek^  amounting  to  about  200/.  a  year^  and  had  also 

iBqiured  the  trustees  to  pay  or  transfer  the  legacy  of 

100(ML : — that  the  assignees  had  also  advertised  for  sale 

iiie  interest  of  the  Defendant  W.  J.  Dunkley  in  the 

liereditaments  and  premises  at  Crick : — that  the  income 

to  which  the  Plaintiff  was  entitled  under  the  indenture 

of  the  21st  August  1826^  was  not  sufficient  for  the  due 

and  proper  maintenance  of  herself  and  her  said  children. 
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Under  these  circumstances^  the  Plaintiff  claimed  to 
have  the  sum  of  1000/.  settled  and  secured  for  the 

benefit 
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V. 
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benefit  of  herself  and  her  ehildienj  eaxixmrdj  and  ii 
pendency  of  FT.  J.  Dunkley  or  of  any  person  or 
claiming  nnder  him^  and  that  the  trustees  might 
directed  to  pay  the  dividends  accrued  due  rince  th^^ 
death  of  Sarah  JVhitmell,  and  to  accrue  due  therean.flC3 
unto  the  Plaintiff  for  her  life  for  her  sole  and 
use.  To  this  claim  fF.  J.'  Dunkley,  the  Assignees 
bankruptcy^  and  the  Trustees  of  the  testator's 
were  made  Defendants. 

On  the  part  of  the  Assignees^  and  in  opposition  — 
the  Plaintiff's  daira^  evidence  was  produced  to  show 
the  husband  had  expended  money  to  a  large  amount 
improving  the  estate  at  West  Haddon;  that  the  hi 
band's  £Either  had  made  some  provision  by  his  will 
the  Plaintiff  and  her  children^  subject  to  a  life  in' 
of  his  widow^  then  seventy-three  years  of  age ;  and 
the  creditors  had  only  received  a  very  small  divid^snd 
on  their  debts.     On  the  part  of  the  Plaintiff,  it  ^^as 
shown  that  she  would  have  to  pay  the  costs  of  the  tamt 
in  the  Ecclesiastical  Court,  the  husband,  though  ordesred 
to  do  BO,  being  unable  to  discharge  them,  and  that  8&^ 
had  in  reality  little  to  expect  from  the  provision  refisito^ 
to  by  the  Assignees. 


The  claim  came  on  to  be  heard  before  the  Yioe-Chaik- 
cellor  Knight  Bruce,  when  his  Honor  made  the  order 
settling  the  whole  1000/.  on  the  Plaintiff  and  her  dni- 
dren,  from  which  the  present  appeal  was  brought  by  the 
Assignees,  as  before  mentioned. 


Mr.  Bethell,  and  Mr.  Leach,  fox  the  Plaintiff. 

They  supported  the  order  of  the  Vice-Chancdlor, 
referring  to  the  facts  above  stated,  and  submitting  that 
the  principle  applicable  to  cases  like  the  present  was, 
that  where  the  wife  was  deserted  by  her  husband  and  he 

did 
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did  not  and  could  not  discharge  his  duty  of  supporting       1852. 
*^er,  the  Court  would  hold  her  to  be  entitled  to  the     Dukkliy 
^lioleinoome  for  the  maintenance  of  herself  and  children.  ^• 

-'^^liey  contended,  that  the  assignees  in  bankruptcy  of  the 
^Xubsod  could  only  be  entitled  to  the  same  equities  as  the 
disband  himself^  and  that  what  particular  provision 
ioold  be  made  for  the  wife^  was  a  matter  quite  in  the 
ion  cxf  the  Court  They  cited  Elliott  v.  Cordell  (a), 
y.  Marshall  {b),  Gilckrist  v.  Caiar  (c),  Scott  v. 
(d),  Ncqrier  v.  Napier  {e). 


Mr.  Sehombergj  and  Mr.  C  Burton^  for  the  Assignees. 

They  endeavoured  to  make  out  that,  having  regard  to 
property  which  the  husband  had  received  with  his 
and  to  what  he  had  expended  on  that  property,  the 
had  an  equitable  claim  to  some  share  of  the 
1-CMtf.    They  contended  that  there  was  no  case  where 
irife  had  any  property  settled  to  her  separate  use, 
the  Court  had  given  her  the  whole  fund.    They 
the  desirableness  of  laying  down  some  definite 
vriley  applicable  to  cases  like  the  present,  rather  than 
^caving  it  to  the  discretion  of  the  Judge  in  each  instance, 
^U8  rendering  litigation  absolutely  necessary,  fix)m  the 
^ludnlity  of  counsel  to  advise  their  clients  as  to  their 
^H^tB.    They  referred  to  and  commented  on  the  cases 
cited  on  the  other  side,  and  mentioned,  ako.  Green  v. 
ftte  (/),  Vaughan  v.  BtAck  [g)y  Greedy  v.  Lavender  (A) . 

Mr/.  H.  P<i/mer,forthe  Trustees,  took  no  part  in  the 
tfgoment* 


Mr.  BetheU  replied. 

(«)  5  Madd.  149.  (e)  1  Dru,  Sf  War,  407. 

(h)  14  aim.  575.  (/)  \  8,  Sf  8.  260. 

{e)  lDeQ.^8,  188.  (g)  1  Sim.,  N.  8.  284. 

(<0  8  Mae.  4r  O.  699.  <A)  13  Beav.  62. 
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The  Lord  Chancellob. 

I  have  been  mueli  pressed^  in  the  oonrse  of  the  aigoj 
ment^  to  lay  down  some  rule  as  to  the  portion  of  pra 
perty  which^  in  cases  of  this  kind^  shall  go  to  the  wife 
and  thus  by  not  leaving  the  matter  any  longer  at  latga 
to  enable  counsel  to  advise  their  clients  with  greafta 
certainty.  No  one  can  be  more  disposed  than  I  ami  t^ 
lay  down  rules  for  the  guidance  of  the  profession ;  but 
must  be  remembered  that  where  there  is  a  discretion 
be  exercised  by  the  Judge^ — and  it  has  always  be^ 
exercised  in  cases  of  this  kind^ — it  is  a  judicial  discreti(=: 
and  that  the  Court  has  no  more  the  power  of  do£[ 
what  it  likes  in  reference  to  it^  than  it  has  to  alter  a  T^m 
of  law :  I  was  therefore  sorry  to  hear  the  langn^ 
which  was  addressed  to  me  on  this  subject.  In 
present  case  I  have  a  discretion^  and  that 
must  exerdse  in  conformity  with  the  rules  of  the 


No  one  will  dispute^  that^  according  to  the  old 
and  in  ordinary  cases,  where  there  was  no  miscondm 
the  fund  used  to  be  divided  nearly  equally  between  ti 
assignee  of  the  husband  and  the  wife.  I  believe  tl' 
when  in  Ireland  I  set  the  example  of  saving  a  referenC? 
to  the  Master,  and  of  deciding  at  once  the  proportion  (p^ 
property  to  be  settled  on  the  wife;  for  in  Nafief^^ 
Napier  {a),  I  gave  to  the  wife  and  children  600/.  oat  of 
1000/.,  leaving  400/.  for  the  assignees  of  the  husbiiid 
for  the  benefit  of  his  creditors,  thinking  that  this  divinon 
met  the  justice  of  the  case. 


Some  of  the  authorities  cited  on  the  present  occasiot 
have  been  referred  to  as  establishing  a  rule,  wfaicb  forbid 
me  to  give  to  the  wife  the  whole  of  the  fund.  It  is  tmc 
that  such  a  rule  appears  to  have  existed  in  Lord  Eltbm* 

time 

(or)  1  Dru,  4*  War.  407. 
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^^nie,  but  it  is  equally  true  that  it  has  not  been  since 
AC^cd  on.    In  Green  v.  Otte  {a),  a  question  was  raised^ 
^vv^Hcther  in  the  decree  for  a  reference  to  the  Master  to 
Approve  of  a  proper  settlement  to  be  made  upon  the 
"wife,  there  should  be  a  direction  to  the  Master  to  have 
r'Cgaid  to  any  other  property  which  the  husband  might 
liAwe  possessed  in  right  of  the  wife;   and  the  Vice- 
Gliaiioellor  said^  ''Upon  a  reference  to  the  Master  to 
approve  of  a  proper  settlement  upon  the  wife  out  of  a 
particular  property^  it  is  always  usual  to  direct  the 
IMLaeter  to  have  regard  to  any   settlement  which  the 
Imabazid  may  have  made  upon  the  wife^  aliunde :  if  the 
extent  of  the  provision  for  the  wife  out  of  the  particular 
property  in  question,  is  to  be  affected  by  any  prior 
aettlement  of  other  property  made  by  the  husband,  it 
neoesnrily  follows  that  regard  must  also  be  had  to  any 
other  properly  possessed  by  the  husband  in  right  of  the 
WI&:  for  the  prior  settlement  may  not  be  adequate,  or 
more  than  adequate,  to  the  equity  of  the  wife  in  respect 
of  the  other  property  possessed  in  her  right  -/'  here, 
then,  we  have  expressions  which  go  to  show  that  in  fact 
ycm  most  consider  what  the  wife's  fortune  was,  and  how 
It  vai  received.    In  Gardner  v.  Marshall  (6),  the  Master 
Foposed,  that  having  regard  to  the  large  amount  of  pro- 
perty that  the  husband  had  received  from  the  estates  of 
Uswife's  relations,  to  her  entirely  unprovided  condition, 
ttd  to  her  former  circumstances  and  position  in  life, 
^  whole  of  the  interest  of  the  fund  in  question  ought 
to  be  settled  on  her  for  her  separate  use  for  life ;  and  the 
Vioe-Chancellor  said  that  the  circumstances  of  the  case 
fblty  justified  the  conclusion  to  which  the  Master  had 
come :  this  case  shows,  without  dwelling  on  the  particular 
SMSts,  that  where  circumstances  justify  it  the  Court  will 
jiie  to  the  wife  the  whole  of  the  fund.   Thus,  in  Gilchrist 

v.  Cator 


1862. 

DUKKLBT 

V, 
DtJIIKLlT. 


(a)  I  S.^  8.  250. 


(6)  14  Sim.  575. 
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1852. 

DUNKLBT 

V. 
PUNKLXT. 


V.  Cator  (a),  the  entire  fund  was  given  to  the  wife. 
Scott  y.  Spashett  {b)  was  a  very  strong  case^  for  there, 
where  the  assignment  was  to  a  particular  assignee  of^. 
the  husband^  the  whole  fund  was  given  to  the  wife.. 
Without  now  saying  whether  it  can  stand  as  to  the  par — 
ticular  assignee  for  value^  it  is  clear  fix)m  these  autho- 
rities that  the    practice  has  been  to  give  the  whol^ 
fund^  under  circumstances^  to  the  wife.     In  Vaughan 
Buck  (c)y  two-thirds  of  the  dividends  of  the  fund 
given  to  the  wife :  it  might  be  a  proper  case  for  t 
being  donc^  the  dividends  of  the  fund  having  been 
viously  directed  to  be  paid  to  her  husband  during  h 
life,  or  until  further  order ;  and  I  have  no  faxdt  to 
with  that  decision. 


The  authorities  are  therefore  clear^  and  I  have  not  r 
ferred  to  them  because  I  have  any  doubt  upon  the 
but  because  I  do  not  wish  to  be  thought  as  un 
anything  that  has  been  previously  established :  they 
consistent  with  the  conclusion^  that  in  every  ingfann^ 
the  Court  has  been  in  the  habit  of  looking  at  the 
cumstances  of  the  case^  and  of  holding,  that  whero 
thinks  it  right  to  give  the  whole  fund  to  the  wife^  it 
the  power  to  do  so. 


Then,  referring  to  the  facts  of  the  case  before  me  it 
appears  that,  &c.     (His  Lordship  here  recapitulated  the 
several  facts  above  stated) ;  and  the  question  is,  whether 
the  Assignees  should  have  any  part  of  the  1000/.     It  has 
been  said  that  the  property  sold  for  4800/.,  which  went 
to  the  mortgagees  and  not  to  the  husband;  but  these 
mortgagees  were  the  husband's  own  creditors,  and  this 
is  a  question  between  the  husband  and  wife.    The  Vice- 

Chancellor 

(a)  IDcG.Sf  S.  188.  (h)  3  Mac,  Sf  O.  699. 

(c)  1  Sim,,  N.  S,  284. 
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dianoeUor  thought  that,  under  the  circumstances^  he        1852. 
right  in  giving  the  whole  1000/.  to  the  lady :  the     p^JJ^J^ 


l&usband's  assignees  represent  his  creditors^  and  they  can  o. 

liaye  no  higher  claim  than  she  has :  all  the  moral  rights 


on  the  side  of  the  wife^  and  fortunately  the  legal 
Ti^ts  coincide  with  them.  The  appeal  must  therefore 
be  dinniflsed,  and  with  costs. 


T 


SCRIVENER  V.  SMITH.  jufy  le,  17. 

HIS  was  an  appeal  by  the  Defendant,  O.  M.  Fast,    Before  Tke 
from  an  order, of  the  yice-Chancellor  Lord  Crofi-    cellor  Losd 
««w<A,  made  on  the  15th  Jtily  1851,  on  a  claim  presented      ^t.  Leo- 
tor  the  purpose  of  obtaining  the  decision  of  the  Court  on  ^  testator 
*k©  construction  of  the  will  and  codicil  of  the  late  Major-  bequeathed 
^^^neral  Fast.    The  testator  by  his  will  gave  the  sum  of  of  oertain 
*  10,000  rupees   (then  in  the    goyemment  funds    in  ^^J^^J?^ 
^^^Ucuita),  to  the  trustees  and  executors  of  his  will^  upon  wife  for  life ; 
^■'^ist  to  apply  the  interest  thereof  for  the  separate  use  of  jujf*w,|g 
|Us  daughter  M.  A.  Fast,  for  life;    and  he  gave  the  hiJfofthe 
^terest  of  his  residuary  estate  to  the  same  trustees,  in  ^vrSn^ 
^''Uat  for  his  wife  for  life,  and  after  the  death  of  either  of  Bon  O.  Jf., 
feem,  his  daughter  or  wife,  for  the  survivor  for  life ;  and  j^g  half  to 

•fter  the  death  of  the  survivor  he  directed  the  trustees  ^  ?3^y 
.       .  .  diyidedbe- 

K>  invest  the  whole  of  the  trust-moneys  in  lands,  to  be  tween  my 

■ettled  on  his  son  G.  M.  Fast  for  life,  with  remainder  to  *^  Jj^JJ; 

i^e  use  of  his  first  and  other  sons  in  tail  male,  with  re-  their  deaths 

tnainder  to  his  daughter  E,  C.  R.  Scrivener  for  life,  with  J^  y^  equal- 

temainder  to  the  use  of  her  eldest  son  /.  W.  F.  Scrivener  ly  divided 

for  life,  with  remainder  to  the  use  of  the  first  and  other  children  re- 

BODB  of  Humphry  Howorth,  the  husband  of  his  daughter  jB?^^^J  " 

Lmsa  in  tail,  with  divers  remainders  over.  the  son  took 

an  absolute 

M,  A.  Fast  having  died,  the  testator  made  a  codicil  ^^  moiety. 
o  his  will,  which  was  in  the  following  words  : — 
Vol.  IL  D  D  d.  m.  o.     '^CodicU 
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1852.  "  CodicU  to  the  will  of  Major-Oeneral  Ftut.    In 

ScBiTENiB    ^4Ud<^  of  the  demise  of  my  ddest  danghter  M^ 


t>.  Ann,  I  now  give  the  interest  of  my  property  in 

Smith 

government  funds  in  Calcutta  to  my  wife  Ann  Fast  fi 

her  life.    At  her  death  one-half  of  the  said  property 

give  to  my  son  George  Mainwaring  Fast,  the 

half  to  be  equally  divided  between  my  two 

Louisa  Catherine,  wife  of  Captain  Howorth  of  the 

BiOgiment  of  Bengal  Native  Infantry,   and   Chariot 

Elizabeth  Rhoda,  widow  of  the  late  Lieutenant  Fin 

Scrivener,  and  at  their  deaths  such  shares  to  be  eqnaL^^^^EJy 

divided  among  their  children  respectively.     The  yii  :»■ 

cutors  and  trustees  to  be  the  same  as  enumerated  in  ihk=:si7 

wiU  which  I  signed  on  the  I9th  o{  February  1849.'^ 


The  testator's  widow  having  died,  the  daim 
by  the  testator's  daughter  E.  C.  K  Scrivener,  sg^aatt 
the  trustees  and  executors  of  her  father's  will,  ha 
brother,  O.  M.  Fast,  the  Appellant,  and  her  sister  Lomn 
Howorth  and  her  husband.  The  Vice-ChanceUor  Lord 
Cranworth  held,  that  according  to  the  true  constmctiQa 
of  the  will  and  codicil,  6.  M.  Fast  was  entitled,  for  his 
life  only,  to  the  moiety  of  the  trust  property  in  the 
government  funds  in  Calcutta,  bequeathed  to  him  by 
the  codicil.  From  that  decision  6.  M.  Fast  now  i^ 
pealed  to  the  Lord  Chancellor. 

Mr.  RoU,  Mr.  Daniell,  and  Mr.  G.  Horsey,  for  6.  M. 
Fast,  in  support  of  the  appeal. 

The  bequest  of  the  residue  contained  in  the  will  re- 
mains wholly  unaffected  by  the  codicil.  The  sole  ques- 
tion is,  what  is  the  antecedent  to  the  words ''  such  shares '' 
and  "  their  children/'  The  natural  import  of  the  sen- 
tence is  to  refer  the  qualification  to  the  shares  of  the 
daughters  only,  and  the  ulterior  division  among  their 

child'^n 
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c^Hildren  can  only  refer  to  the  division  which  had  been       1852. 
pxreivumaly  directed  between  the  danghters.  Soan^irw 


^JMi.  Bethett  and  Mr.  Greene,  for  the  Plaintiff  and  the 
o^fclier  Defiandants  in  the  same  interest^  in  support  of  the 
V^ice-ChanceUor's  order. 

rFhere  is  only  one  subject-matter  of  bequest^  and  there 
lA  also  only  one  common  object  in  both  instruments. 
By  the  will,  the  residue  was  given  to  G.  M,  Fast  for  life 
GTxlj,  and  the  codicil  was  occasioned  by  the  death  of 
JU\  A.  Fast  in  the  lifetime  of  the  testator;  there  is 
nothing  in  the  codicil  importing  a  change  of  the  tes- 
'^l^or's  intention,  whereas  the  whole  scope  of  the  wiU 
1^3^  to  the  conclusion  that  the  same  interest  was 
Uk-tended  to  be  given  in  the  codicil.  The  words  of  gift 
^lao  are  only  once  used,  while  they  apply  to  both  be- 
^iiests ;  the  restriction,  therefore,  ought  to  have  a  oo- 
application. 


Smitk. 


^Afr.  Marett,  for  the  Executors. 
Air.  RoU,  in  reply. 

The  Lord  Chancellor. 

_  * 

Af  y  present  impression  is,  that  the  Appellant  takes  an 

^^^«<dute  interest.    The  words  of  the  codicil  must  be  read 

^^    their  ordinary  sense,  and  reading  them  in  that  sense 

^  tliink  it  would  be  difficult  to  apply  the  construction 

^liich  has  been  put  upon  them  by  the  Vioe-Chancellor. 

Tile  daughter,  for  whom  the  testator  had  provided  by 

^  will,  having  died,  he  gave  the  interest  of  the  whole 

<^  his  property  to  his  wife  for  life ;  he  knew,  therefore, 

bow  t5  give  a  life  interest  when  he  wished  to  give  it;  he 

iW  adds,  ''at  her  death  one-half  of  the  said  property  I 

D  D  2  give 
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1852. 

SCBITSKSB 
V. 

Smith. 


give  to  my  son/'     K  he  had  stopped  there^  there  cod 
have  been  no  question ;  but  it  is  said  that  the  words  ^* 
give  "  being  only  once  used^  the  absolute  gift  to  the  8< 
is  cut  down  by  the  limited  interests,  which  are  found 
the  next  clause,  to  the  daughters.     In  my  opinion  y< 
cannot  import  the  words  controlling  the  latt^  part  of  t1 
sentence  into  the  previous  part  of  the  sentence,  so  as 
qualify  the  absolute  interest  there  given.    The  wor 
^'  such  shares/'  in  the  second  branch  of  the  sentenc 
stand  on  a  different  footing  from  the  half  or  share  whi< 
the  testator  has  given  in  the  first  branch  of  the  sentenc 
He  had  given  one  moiety  to  his  son :  he  then  proceeds 
give  the  remaining  half  to  his  daughters ;  and  the  wor 
'^  at  their  deaths  such  shares/'  naturally  relate  to  tha 
shares  in  the  remaining  half.     I  think  also,  that 
grammatical  construction  the  words  ^'such  shares''  s 
more  properly  referable  to  their  immediate  antecedei 
and  would  not  properly  take  in  as  their  antecedent  t 
gift  to  the  son. 


I  will  look  at  the  will  again  before  pronouncing  o 
judgment,  but  I  do  not  thiuk  I  caa  use  the  limitatioi 
in  the  will  in  order  to  put  a  construction  on  the  codic 
This  is  an  abstract  gift  taken  out  of  the  will.  [His  Lor 
ship  here  referred  to  the  limitations  of  the  will,  a] 
proceeded :]  — The  testator  has  there  made  a  provision 
certain  events  for  his  son,  and  for  a  particular  class  of  I 
children ;  it  therefore  does  not  follow  that  if  the  constru 
tion  of  the  Court  below  were  adopted,  the  same  parti 
would  take  under  the  limitations  of  the  will  and  codic 
It  is  not  altogether  an  unimportant  circumstance,  tfa 
at  the  date  of  the  codicil  the  son  had  no  issue,  and  th 
the  daughters  had  issue;  moreover,  if  the  gift,  whi 
was  prima  fade  absolute,  was  to  be  cut  down  by  som 
thing  like  implication,  it  is  to  be  observed  that  "In  t 
codicil  there  is  no  gift  over  in  case  the  son  should  c 

witho 
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withoat  cliildren^  and  in  that  event  the  construction  of       1852. 
the  Vice-Chancellor  would  leave  an  interest  undisposed    g^^'^'"**^ 
o^  which  would  go  in  a  manner  contrary  to  the  testator's 
intention. 


V, 

Smith. 


I  have  read  the  will  and  codicil  over  again^  and  I      July  17. 
^^  of  opinion  that  the  Appellant  takes  an  absolute 
interest. 


McCALMONT  v.  RANKIN. 


July  20, 21. 


Before  2^ 

Lord  Chan' 

cellar  Lobd 

St.  Lbok- 

▲BD8. 


PllE  Plaintiffs  in  this  suit,  McCalmont  8f  Co.,  were  a 
mercantile  and  agency  house  at  Liverpool,  and  had 
^'^^^ered  into  an  agreement  with  two  other  mercantile 
**^^^s,  Mackay  Brothers,  Sf  Co.,  o{Liverpo$i,  and  H.,  J't^  nn 
■^*  J^ackay,  of  St.  John's,  New  Brunswick,  that  Mackay  giong  of  the 
^^others,  if  Co.  should  retire  from  business  at  Liverpool,  ^^5^^" 
*^^   that   the  Plaintiffs   should   accept  the  agency  of  apply  equally 
^•*  /.,  if  D.  Mackay.     In  pursuance  of  this  agreement,  ^  to'gales  • 
^Ixich  was  established  by  letters  of  the  1st  and  16th  and  the  whole 
^^iruary  1841,  an  account  was  opened  by  the  Plaintiffs  j^^ts  nega- 

^*^*i  H.,  J.,  8c  D.  Mackay,  and  on  receipt  of  consign-  *i^«?  ^7   , 
u-^  ,  equity  result" 

^^^nts  and  remittances  from  them,  advances  were  made  ing  out  of 

^^  the  Pkintiffs.  ^®  ^f.^'*™® 

of  notice. 

An  unre^- 

In  the  month  of  June  1841,  the  Plaintiffs  received  tered  agree- 
ffc^  ,  ment,  there* 

■^^Om  H.,  J.,  if  D.  Mackay  information  to  the  effect  that  fore,  with  the 

^^ey  were  about  to    launch  a  ship,  lo  be   called  the  >^gw*«r©d 
1*.  .  .  .  .       owner  of  a 

Miracle,  which  ship,  with  a  cargo  of  timber,  they  in-  ship,  which 

^^^^  subsequently 
transfers  for  value  to  another  person  who  has  notice  of  the  agreement,  cannot 
be  enforced  either  as  against  tne  ship  or  its  proceeds. 
Whether  upon  such  a  contract  an  action  for  damages  could  be  sustained, 

How  far  actual  fraud  in  such  a  case  would  be  relievable  in  equity,  quare. 
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tended  to  send  to  the  Plaintiffs  as  a  confdgnment  to  tl 
credit  of  the  account.  At  the  time  of  the  receipt  of  sui 
infonnation^  the  Plaintifis'  advances  greatly  exceed 
the  amount  which  had  been  stipulated  upon.  By  a  h 
ter  of  the  Slst  July  1841^  H.,  J.,  Sf  D.  Mackay  indoe 
to  the  Flainti£b  a  power  of  attorney  to  sell  the  al: 
Miracle^  and  on  the  same  day  wrote  to  the  Plainti 
in  the  following  terms:  *'We  now  hand  you  inyoi 
and  bin  of  lading  and  specification  of  the  cargo,  i 
barque  Miracle,  to  your  address.  Amount,  as  per  i 
voice,  7616/.  Ts.  3rf.  sterling,  which  we  hope  will  arri 
to  a  good  market.  Referring  you  to  Mackay ,  Brotke 
as  to  insurance,  we  are,''  &;c. 


On  the  19th  July  1841,  Mackay,  Brothers,  ^  ( 
having  become  embarrassed,  wrote  to  the  house  of  1 
J.,  5f  2).  Maclfay,  at  St.  John's,  as  follows :  *'  19th  Jt 
1841. — In  consequence  of  Duncan's  failure,  McCaimm 
wiU  not  accept  our  bills  for  the  sums  you  sent ; ''  a 
added  the  following  direction  with  respect  to  future  i 
mittances :  "  Send  your  remittances  in  future  to  us,  ai 
not  to  McCalmonts,  and  call  the  other  ships  the  B\ 
mingham  and  Stafford,  as  first  intended.  Draw  no  mo 
bills,  but  go  to  work  and  complete  your  ship  and  a 
goes  in  hand,  and  pay  nothing  but  for  this  purpose.  P 
your  goods  in  prime  order  of  all  kinds,  and  sell  for  prii 
paper  till  all  is  closed.  Get  the  ship  away  first,  if  y 
can.''  This  letter  was  received  by  H.,  J,  §•  D.  Mack 
after  they  had  sent  the  bill  of  lading  and  power  of  att 
ney  to  the  Plaintiffs,  but  the  Miracle  had  not  then  1 
St.  John's. 


On  the  28th  July  1841  the  ship  Miracle  stood  registea 
in  the  port  of  St.  John's,  in  the  name  of  James  Mach 
one  of  the  partners  of  the  St.  John's  house,  as  the  a 

own 
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o^mer^  and  Thomas  Benson  was  described  as  the  master.        1852. 
jW.,  •/.,  ^  D,  Mackay,  in  consequence  of  the  information  yj^^TT*     ^ 
contained  in  the  letter  of  the  19th  July  1841^  took  upon  v. 

themselves  to  alter  the  destination  of  the  Miracle  and  •'*^^^iJ^« 
lier  cargOj  and  accordingly^  on  the  5th  August  1841^  the 
eUp  Miracle  and  her  cargo  were  transferred  to  the  firm 
of  Messrs.  Crane  if  McGrath,  and  the  ship  was  then 
i^^^iBtered  in  their  names^  and  a  certificate  of  British 
*^istry  was  granted^  in  which  T.  P,  Crane  was  described 
as  master.  On  the  19th  August  1841,  Messrs.  Crane  ^ 
^cGrath  executed  a  bill  of  sale  of  the  ship  for  4000/.  to 
^ohn  PoUok,  when  a  new  certificate  was  granted  in  his 
^^^me,  and  Henry  Bacon  was  described  as  master,  in  the 
place  of  T.  P.  Crane,  who  was  discharged.  J.  Pol- 
^ok  was  a  member  of  the  firm  of  JR.  Rankin  8f  Co.,  at 
^'.  Johf^s,  and  all  the  members  of  that  firm,  except  J. 
JPoHb*,  were  members  of  the  firm  of  Rankin,  Gilmour, 
^  Co.,  of  Liverpool.  JR.  Rankin  §•  Co,  also  purchased  the 
^^^^go  6f  the  ship  Miracle,  and  took  a  bill  of  parcels,  in 
^i^h  the  purchase-money  of  the  ship  was  stated  "  as 
^^^^^  bill  of  sale,  paid  for  by  note  at  six  months,"  and  of 
^^-^  cargo  as  1200/.  "  by  sum  charged  Robert  Rankin  if 
.,  in  account  with  Crane  if  McGrath**  A  new  bill  of 
g  was  signed  by  the  new  master,  H.  Bacon,  and 
ship  and  cargo  were  consigned  by  Messrs.  R.  Ran- 
if  Co.,  with  a  power  of  attorney  from  /.  Pollok  to 
the  ship  to  Messrs.  Rankin,  Gilmour,  if  Co.  On  the 
of  the  ship  at  Liverpool,  the  Flaintifiis  asserted 
^r  claim  to  the  ship  and  cargo,  and  on  the  repudia- 
n  of  that  claim  filed  their  bill  against  R.  Rankin,  who 
the  only  member  of  the  firms  of  R.  Rankin  if  Co.  and 
^^ankin,  Gilmour,  if  Co.  within  the  jurisdiction,  prajring 
V^^'^Jcess  against  the  other  members  of  those  firms,  and 
^Tone  if  McGrath,  and  also  against  Bacon,  and  the 
^^ssignees  of  Mackay^  Brothers,  who  had  become  bank- 
rupts. 

The 
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1862.  The  bill  cliarged,  that  the  bill  of  lading,  gperificalionjM^^ 

MoGjjucovt   ^^^*  *^  power  of  attorney^  constitated  in  equity 


V.  agreement  that  the  ship  should  be  sold  by  the  Plaintifh,^i 

and  that  the  proceeds  should  be  received  and  carried 


the  credit  of  the  account ;  that  the  transfer  to  Crane 
McGrath  was  fraudulent  and  colourable;  that  the  oon— j 
signment  of  the  ship  and  the  power  of  attorney  could  noft^ 
be  revoked  without  practising  a  gross  fraud  on  the  Plain;-^ 
tiffs ;  and  that  the  Defendants  Crane  if  McGrath  andJI^ 
PoUok  had  notice  of  the  bill  of  lading  having  been 
viously  signed  in  favour  of  the  Plaintifib,  and  that 
cargo  had  been  consigned  to  them. 

The  bill  prayed  that  the  transfers  of  the  Miracle,  aa</ 
the  sales  of  the  cargo  subsequently  to  the  letters  ci  the 
81st  JtUy  1841^  might  be  declared  to  be  fitiudulent,  and 
to  have  been  made  for  the  purpose  of  defrauding  the 
Plaintiffs;    and  that  J.  PoUok,  and  the  partners  of 
R.  Rankin  Sf  Co.,  and  Rankin,    Gilmour,  ^  Co.,  and 
H.  Bacon,  might  be  ordered  to  deliver  up  poBsesnon 
of  the  Miracle,  her  cargo^  certificate,  and  papers  to  the 
Plaintifb;  and  that  such  of  the  Defendants  as  might  be 
proper  and  necessary  parties  might  be  decreed  to  execute 
a  bill  of  sale,  or  other  sufficient  writing,  for  transferring 
the  ship  to  the  Plaintiffs,  or  as  they  might  direct ;  and 
that  the  cargo  might  be  sold,  and  the  Plaintiffs  declared 
to  have  a  lien  on  the  proceeds^  for  the  balance  which 
might  be  found  due  to  them  on  the  said  account ;  or  if 
the  ship  and  cai^o,  or  either  of  them,  had  been  sold  by 
the  Defendants,  or  any  of  them^  that  they  might  be  de- 
creed to  account  for  the  proceeds  arising  from  such  sale ; 
and  that  the  Plaintiffs  might  be  declared  to  have  a  lien 
on  such  proceeds  for  the  balance;    but  if  the   Court 
should  be  of  opinion,  that,  by  means  of  the  transfiers 
and  sales,  the  Plaintiffs  had  lost  their  claims,  rights^  and 
interests,  upon  the  ship  and  cargo,  or  any  part  thereof 

then 
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that  the  Plaintiflfs  might  be  declared  to  have  a  lien        1852. 
the  nominal  or  ostensible  considerations,  or  on  some    ^!^"^?^*^ 
one  of  them^  for  the  balance;    and  that^  notwith-  «. 

•^ti^cuading   such    nominal  or    ostensible    considerations      ^^^^' 
^t  have  been  paid^  that  the  Defendants  Crane  ^ 
and  J.  Pollok,  and  such  of  the  other  De- 
dants  as  might  be  liable  for  the  same^  might  be  de- 
to  make  good  to  the  Plaintiffs  such  lien  a6  they 
ight  be  dedaied  entitled  to.    The  bUl  also  prayed  an 
Ljxmction  to  restrain  H.  Bacon,  the  master^  from  parting 
t;]i  the  ship^  papers^  and  cargo^  and  to  restrain  J.  Pollok 
d  the  other  Defendants  from  taking  possession  of  the 
papers,  or  cai^j  from  selling  or  otherwise  dis- 
of  the  same,  and  for  a  receiver  of  the  ship  and 


mie  Defendant  JR.  Rankm,  by  his  answer  stated^  that 

and  his  partnerswere  perfect  strangers  to  the  matters 

by  the  bill^  never  having  heard  of  any  of  the 

and  transactions  between  the  PlaintifBs  and  the 

•  Mackay,  previously  to  the  filing  of  the  bUl;  and 

denied  that^  at  the  time  of  the  transfer^  registration^ 

assignment  being  made^  he  or  his  partners  had  any 

of  the  bills  of  ladings  specification^  invoice^  or  power 

attorney  having  been  remitted  to  the  Plaintiffs. 

The  following  extracts  from  letters  which  were  in 
^^cJenoe  in  the  cause^  and  written  by  JR.  Rankin  ^  Co. 
^    Mimkinj   Gilmour,  Sf  Co.,  were  relied  upon  by  the 
Haintifi:— 

"St.  John's,  14th  o{ August  1841. 

^  "  Messrs.  Rankin,  Gilmour,  §•  Co. 

wt  "Dear  Sirs, — ^We  need  scarcely,  we  presume, now  ad- 

^  you  that  we  have  the  Mackays*  downfall  to  an- 

_m  nonnce :  they  stopped  immediately  after  the  leaving  of 
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1852.       the  last  steamer,  and  the  mills  are  aU  at  a  stand.    The 

V.  who  by  that  means  are  secured;  and  the  great  bulk  of 

their  property  available  here  has  been  transferred  over 
to  their  indorsees.  Crane  5f  McGrath,  who^  it  appearSi 
have  backed  their  paper  to  the  extent  of  about  IG^OOCML 
currency^  or  not  quite  so  much.  They  have  got,  amongst 
the  rest^  two  vessels  with  their  cargoes  on  board,  now 
ready  for  sea,  and  which,  for  an  advance  of  6000/.  cur- 
rency made  them  by  us  to  go  towards  the  paying  the 
C!ommercial  Bank  and  New  Brunswick  Banks  an  a  six 
months'  obligation,  they  now  transfer  to  us.  These 
ships  will  early  in  the  week  sail  for  your  address ;  and  to 
show  you  how  the  matter  stands,  we  now  state  the  trans- 
action.  The  Miracle  is  567  tons  register,  and  built  by 
F.  8f  T.  Ruddock  up  near  the  bridge,  and  well  built  and 
strong,  at  least  so  Mr.  Duncan,  who  has  examined  her^ 
states.  We  advance  on  her,  say  at  the  rate  6/.  sterling, 
making  nearly,  say  4000/.,  on  the  cargo  andfireight;  as 
they  are  in  the  meantime  a  little  doubtful,  and  the  ar- 
rangement not  finally  completed,  we  have  not  yet  con- 
sented to  give  anything.  The  Sylvia  and  her  fireight, 
say  197  tons,  at  5/.  sterling,  1400/.,  5400/.  to  be  paid  by 
us  in  six  months^  paper,  on  getting  delivery  and  title  to 
the  whole.  The  cargo  on  board  the  Miracle^  although  a 
bill  of  lading  has  gone  forward,  you  will  have  no  diffi- 
culty with,  and  by  next  steamer  all  the  documents  will 
go  forward  to  you,  and  a  Aill  and  complete  explanation 
of  the  whole  transaction.  In  the  meantime  you  will 
please  call  on  Hugh  Mackay  to  cancel  the  insurance 
already  done  on  that  ship's  cargo  and  fireight,  and  re-in- 
sure her,  say,  without  reference  to  the  first  insurance  on 
the  Miracle,  567  tons,  Bacon,  master  (barque  ri^ed), 
for  Liverpool,  to  sail  within  a  week  or  so,  a  sum  to  cover 
our  advance  on  the  cargo,  say  1000/.,  and  on  frei^t^  say 
750/.  sterling.^' 

On 
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On  the  8lBt  August  1841,  JR.  Rankin  if  Co.  wrote  to       1852. 

in,  CrUmore  ^  Co. :    "  The  Miracle  we  believe  was  ic^Calmoiit 

b^LX-gained  for  by  Hugh  Mackay  with  some  parties  in  v. 

^erpool,  without^  however,  his  having  any  authority 

»in  James  Mackay,  who  was  the  registered  owner,  and 

mrhose  name  the  builder's  certificate  passed;  subse- 

cjTiiently  thereto  a  letter  of  attorney  was  sent  home, 

ttx&^horiKing  him  to  convey;  but  of  course  in  a  few  days 

"tiheieafter,  James  Mackay  conveyed  away  the  property, 

we  then  bought  it,  so  that,  with  regard  to  the  ship, 

difficulty  can  arise ;  the  case  is  difierent  with  respect 

lier  cargo,  that  was  shipped  and  invoiced,  and  a  bill 

of   lading  sent  to  another  house;  but  we  are  led  to 

'Oziidentand  that  this  house  had  more  property  in  their 

Haxids  than  they  were  in  advance  for,  consequently  they 

**Ave  no  claim  on  the  cargo.    To  remedy  this,  however, 

"one  if  McGrath  took  a  bill  of  sale  of  the  cargo,  and 

gave  us  a  bill  of  parcels  for  both  ship  and  cargo,  so 

^■^ttt  this  was  the  transfer  of  a  new  master,  and  the  substi- 

^^rtion  of  new  bills  of  lading  will,  we  think,  efiectually 

*^«'»een  this  from  all  parties ;  but  even  if  it  did  not,  we, 

^»  owners  of  the  ship,  are  folly  entitled  to  freight  for  it 

^  aH  events ;  but  we  hope,  and  doubt  not,  that  you  will  be 

Wi^le  to  secure  both  ship,  cargo,  and  freight ;  and  so  soon 

•*    you  see  it  efiectually  secured,  without  any  difficulty, 

^^  wish  you  will  advise  us,  as  we  do  not  wish  to  settle 

"^^  account  until  we  hear  from  you.    We  now  inclose 

tb^  copy,  letter  of  attorney,  original  of  Mackatfs  bill  of 

«^  to  them,  bill  of  parcels  to  us,  and  acknowledgment, 

^ti  copy,  invoice,  and  bill  of  lading ;  with  regard  to  the 

%fcta,  that  is  all  quite  straightforward,  no  power  ever 

baving  gone  home  for  her,  and  no  bills  drawn  on  her 

Bocoont,  and  nothing  whatever  to  interfere  with  her, 

except  for  the  cargo,  which  Mackay  having  drawn  for, 

sod  the  biUs  being  accepted,  he  would  not  aUow  to  be 

used 
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1852.        used  in  any  way  than  to  go  to  the  party  for  wUcb  it  was 
U^C^m  intended." 

V, 

Bakkik.  The  cause  came  on  to  be  heard  before  the  Yice- 

Chancellor  Sir  James  Wigram  on  the  23rd  May  1849| 
when  it  was  ordered  to  stand  over^  with  liberty  to  add 
parties.  On  the  9th  August  1849^  and  in  pursuance  dl 
a  reference  which  had  been  obtained  by  the  PlaintiffJL 
the  Master  founds  by  the  admission  of  all  parties^  that 
the  Miracle  was  sold  on  the  28th  of  February  1843,  by 
the  firm  of  Rankin,  Gilmour,  ^  Co.,  under  the  power  of 
attorney  from  John  PoUok,  for  the  sum  of  8000/.,  and 
that  the  said  sum  being  the  proceeds  of  the  sale,  was 
received  by  Rankin,  Gilmour,  if  Co.,  on  account  of,  and 
the  said  sum  (less  120/.  charged  for  commission)  was  by 
Rankin,  Gilmour,  8f  Co.,  accounted  for  to^  Robert  Rankim 
^  Co.  Upon  this  report  the  cause  came  on  again  before 
the  Vice-chancellor  Sir  J.  Wigram,  in  January  1850,  and 
by  an  order  dated  the  7th  February  1850^  it  was  ordered, 
that  so  much  of  the  Flaintifis^  bill  as  sought  relief  with 
respect  to  the  ship  Miracle,  and  the  proceeds  thereof^ 
should  be  dismissed  with  costs^  but  such  costs  were  not 
to  be  taxed  or  paid  until  further  order ;  and  as  to  the 
rest  of  the  relief  sought  by  the  bill^  it  was  ordered,  that 
the  bill^  so  far  as  not  dismissed^  should  be  retained,  with 
liberty  for  the  Plaintiffs  to  proceed  at  law  touching  the 
matters  therein  in  question^  as  they  should  be  advised; 
and  in  case  the  Plaintiffs  should  proceed  at  law  within 
the  time  therein  mentioned^  the  Court  did  reserve  the 
consideration  of  the  residue  of  the  costs  of  the  suit,  and 
of  fill  ther  directions,  until  after  the  trial ;  and  certain 
admissions  were  directed  for  the  purposes  of  such  triaL 
Up  to  this  stage  the  case  is  reported  in  the  eighth  volume 
of  Mr.  Hare's  Reports,  page  1. 

An  action  of  assumpsit  was  accordingly  brought  by  the 

Plaintiffs 
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Plsiintiffii  against  the  Defendant  R.  Rankin,  and  npon       1852. 

tl^a.!  trial  a  verdict  for  the  sum  of  2023/.  2s.  4d.  was  -m^^"^^  m 
ob'fcsdned  against  the  Defendant^  being  the  sum  realized  v. 

liim  upon  the  sale  of  the  cargo  in  the  pleadings  men-  ^^'* 


On  the  29th  July  1851^  the  cause  came  on  to  be 
before  the  Vice-Chancellor  Knight  Bruce,  on  fur- 
ther directions^  on  the  question  of  coets^  when  his  Honor 
ordered,  that  JR.  Rankin  should  within  one  month  pay 
to    the  Plaintiffs  the  said  sum  of  2023/.  28.  4d.,  with 
interest  at  4/.  per  cent,  from  the  3rd  May  1851^  the 
date  of  the  judgment  at  law.    The  Plainti£b  now  ap- 
pealed from  so  much  of  the  decree  of  the  Vice-Chan- 
<3eIlor  Wigram  as  dismissed  the  bill  with  respect  to  the 
^hip  and  the  proceeds^  and  from  so  much  of  the  decree 
rf  the  Vice-Chancellor  Knight  Bruce  as  limited  their 
''Sht  to  interest  on  the  sum  recovered  in  the  action^ 
^Om  the  date  of  the  judgment. 

lilr.  BetheU  and  Mr.  Cairns,  for  the  Plaintiffs. 

The  law^  as  it  stood  under  the  Acts  of  26  Geo.  III.  c. 
^>  and  84  Geo.  Ill,  c.  68^  was  much  more  stringent  in 
^te  provisions  than  the  law  under  the  statute  3  &  4  Wili. 
^V .  c  55^  which  was  in  force  when  the  contract  the  subject 
^  the  present  suit  was  entered  into :  for  instance^  under 
^  statute  of  84  Geo.  III.  c.  68,  no  transfer,  contract,  or 
^S^neement  for  transfer  of  property  in  any  ship,  was  to  be 
^•Md  or  effectual,  for  any  purpose  whatsoever,  either  at 
law  or  in  equity,  except  in  the  form  prescribed  by  that 
Act;  and  by  the  26  Geo.  III.  c.  60,  the  bUl  of  sale,  if 
not  according  to  its  provisions,  was  made  void;  whereas 
no  such  provisions  were  to  be  found  in  the  Act  3  &  4 
fFill.  IV.  c.  55.     Lord  Tenterden  recognises  this  dis- 
tinction with  respect  to  executory  contracts.  Abbot  on 
Shipping,  p.  83,  ed.  7.     All  the  Defendants  being  af- 
fected 
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V. 

Baitkiv. 


1852.  fected  with  notice^  the  transfer  is  firaadalBot^  and  the 
icCALMOirT  P^^^  ^^  attorney  must,  as  against  them^  be  assamed  to 
have  been  irrevocable.  Admitting  that  the  statute  is  a 
shield  so  long  as  the  ship  remains  unsold,  yet  when  sold, 
the  Plaintifiis'  equity  attaches^  and  the  proceeds  of  the 
sale  are  impressed  with  a  trust  in  the  Phuntiflb'  fiKvooTj 
Dave9^MniY.Whiimore{a);  on  the  sameprinciplej  thoof^ 
an  alien  cannot  hold  lands^  yet^  when  converted^  he  msjr 
take  the  proceeds^  Du  Hourmelin  y.  ShekUm  (6).  Hie 
case  of  Batiersby  v.  Smyth  (c),  which  will  be  relied 
upon  by  the  Defendants^  was  decided  under  the  old  law, 
and  before  the  8  &  4  WiU.  IV.  c.  55. 


t 
J 


The  action  at  law  having  given  ns  a  right  to  the 
cargo^  and  the  form  of  that  action  being  in  (usungmij 
the  jury  were  precluded  under  the8  &  4  fFiU.TV,e.4St, 
s.  28,  firom  giving  us  interest,  but  the  plaintifis'  light 
being  established,  the  Vice-chancellor  ought  to  have 
awarded  interest,  from  the  date  of  the  filing  of  the  bill, 
or  at  least  from  the  time  of  the  receipt  of  the  proceeds 
of  the  cargo. 


Sir  W.  Wood,  Mr.   Bacon,  and  Mr.  J.  B.  AUem, 
contrh. 

The  ship  being  registered  in  the  name  of  the  Defend- 
ant /.  Mackay,  his  partners  could  neither  assert  a  legal 
nor  an  equitable  title  to  it.  Ex  parte  YaUop  (d).  It  was 
said  that  the  transaction  was  altogether  fraudulent,  that 
the  power  of  sale  was  irrevocable,  and  that  Messrs. 
McCalmont  had  a  right  to  have  the  moneys,  whenever 
and  by  whomsoever  paid ;  but  to  give  effect  to  such  a 
contract,  would  be  directly  to  contravene  the  express 
words  of  the  Ship  Registry  Acts  and  the  uniform  cur- 
rent 


(a)  2  Myl  Sf  Cr,  177. 

(b)  4  MifL  4'  Cr.  525. 


(c)  3  Mad,  110. 

(d)  15  r«.  eo. 


Bahxiv. 
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tent  of  authorities^  even  where  there  has  been  firaud,  ia       1852. 
*  tiie  ardinary  acceptation  of  the  term  by  this  Court.  ifcCiXMOHT 
^  cases  of  Thonqison  v.  Leake  (a)  before  the  statute  of      ^   o^ 
3  &  4  WtU.  IV.  c.  55,  and  FoUett  v.  Delany  (A),  and 
^^ief  ¥.  Morris  (c),  since  the  statute^  were  all  cases 
^  fiand,  and  relief  was  refused;  the  present,  however, 
^  ^  mere  contest  between  creditors.    The  ship  was  not 
'^^^  till  after  the  biU  was  filed,  and  the  au^ument  of  the 
'^^^l^Uitiffs  admits  that  they  had  no  equity  until  after  the 
Lp  was  sold.     The  case  of  Profuting  v.  Hammond  {d)  is 
Quly  case  which  giyes  colour  to  the  plaintifb'  claim, 
''■^^^  that  decision  had  nothing  to  do  with  evidence  of 
"♦^  we  or  with  registration;  it  was  founded  on  the  ac- 
>wledgment  of  the  defendant. 


t  is  dear  that  no  interest  can  be  awarded  by  this 
;,  prior  to  the  date  of  the  judgment;  the  dedara- 
in  the  action  contained  a  special  count  for  interest. 


r.  BetheUy  in  reply. 


TTie  Lord  Chancellor. 

"Aviih  r^ard  to  the  question  of  interest,  I  am  dearly 

cC  opinion,  that  this  Court  cannot  give  interest,  consider- 

^s^^  the  way  in  which  this  matter  is  now  brought  before 

\t«    I  give  no  opinion  about  the  original  right  to  interest. 

^  this  case  the  Vice-chancellor  did  not  direct  an  issue, 

\nit  (he  Flainti£b  were  left  to  bring  such  action  as  they 

Aoold  be  advised;    and  they  brought  an  action  for 

BKmey  had  and  received.  It  was  urged  that  in  that  form 

d  action  they  could  not  have  recovered  interest ;  but  it 

iras  for  them  to  have  considered  whether  they  should 

not 

{a)  1  Mad,  39.  (n)  Ante,  p.  349. 

{b)  ^Dea.^S.22&.  (d)  8  Taunt  689. 


i 


Baitkik. 
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1852.        not  have  brouglit  an  action  of  trover,  if  tiiey  thought 
j2^^^^^*^      that  in  the  action  for  money  had  and  reoeired  Ihey 
9.  could  not  recover  interest.    This  Court,  having  left  the 

whole  question  to  be  decided  by  a  Court  of  law,  and  the 
Plaintiffs  having  recovered  at  law  all  they  could  recover, 
they  now  ask  for  a  supplemental  decree  to  give  them  that 
which  they  allege  the  form  of  the  action  preduded  them 
from  obtaining.  I  am  clearly  of  opinion  that  I  have 
not  any  power  to  give  them  liberty  to  bring  an  actiim 
of  trover  in  order  to  recover  interest,  which  they  have 
not  recovered  in  the  action  for  money  had  and  received. 

The  principal  question  is  one  which  is,  no  doubt,  oi 
great  importance  as  regards  the  operation  of  the  naviga- 
tion Acts  on  contracts,  although  it  is  somewhat  aingn- 
lar  it  should  be  raised  at  this  day.  [After  shortly  adverting 
to  the  &cts  of  the  case,  his  Lordship  proceeded :] — The 
points  which  have  been  contended  before  me  are,  first,  that 
this  was  an  agreement  which  gave  to  the  Plaintiflh  a  right 
to  the  vessel  itself;  and  secondly,  if  not  a  right  to  the 
vessel,  a  right  to  the  proceeds  of  the  vessel.    I  have  no 
hesitation  in  saying  that  the  Plaintiffs  throughout  have 
acted  honestly,  and  that  if  they  do  not  succeed  in  get- 
ting their  money,  they  have  been  deluded  by  the  acts 
of  Messrs.  Mackay  of  St,  JohrCs  in  conjunction  with 
Messrs.  Mackay  of  Liverpool.    This  was  not  a  credit- 
able transaction  on  the  part  of  the  Messrs.  Mackay  cl     ""^^ 
St.  John' 9 — very  far  from  it ;  for,  acting  upon  tihe  inform-        — 
ation  contained  in  the  letter  of  the  19th  July  1841,  and 
after  having  obtained  very  large  advances  from  the 
Plaintiffs,  and  induced  them  to  believe  that  proper  con- 
signments were  in  progress  to  meet  such  advances,  they 
took  upon  themselves  to  revoke  in  effect  the  power  of 
attorney,  and  to  alter  the  destination  of  the  Miracle  and 
her  cai^o  from  the  Plaintiffs  into  other  hands  for  their 
separate  purposes.     That  was  a  dishonest  transaction  as 

between        K- 
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between  merclumt  and  merchaut.   This  Cwat,  nerertbe-       1852. 
lem,  maafc  proceed  upon  legal  ground*.  M^cIIil^HT 

V. 

Wwfiret  difficulty  that  presents  itself  in  the  way  of  the      •^'^J^mi- 

I^Iaintiffi  is  this^  that^  in  order  to  turn  this  property  into 

iiMMaey^and  prevent  their  having  the  benefit  of  it^  Jama 

^^u:kmf,  who  was  the  registered  owner  of  the  vessel  in 

St.  JM^  tianaferred  the  vessel  to  Messrs.  Crane  tf 

^cGrath,  who  are  not  befiire  the  Court.    It  was  insisted 

^I^at  thqr  were  mere  nominal  parties^  and  that  conse- 

fiiently,  when  they  had  transferred  the  property  to  PoUok, 

^lu>  was  a  partner  in  Rankins'  house  at  St,  Johris, 

^^^tiikvu  were,  in  point  of  fact^  the  only  holders  of  the 

''^^{^  and  that  Messrs  Crane  ^  McGraih,  might  be  regard- 

^    as  persons  having  no  real  interest.    I  am  clearly  of 

^^P&nioQ  I  cannot  so  consider  them.    Who  the  actual  pur- 

^^atar  was  is  not  the  question  which  I  have  to  decide^ 

**-^jaiise  they  were  the  registered  owners^  and  under 

^^^^^  Acts  of  Parliament  that  I  shall  presently  refer  to, 

^^^^7  had  the  legal  title ;  there  is  no  question  but  that  a 

'^^C^  consideration  was  given  by  them  (whether  more  or 

is  not  now  to  be  considered)  for  the  purpose  of  obtain- 

a  transfer  of  the  vessel  to  themselves.    They  are  not 

before  the  Courts  and  even  assuming  that  the  point 

^    law  was  in  the  Plaintiffs'  favour^  I  cannot  hear  it 

in  their  absence  that  the  sale  to  them  was  not  a  real 

bond  fide  transaction;  that^  of  itself,  is  a  difficulty 

wixich,  as  it  appears  to  me>  the  Plaintiffs  cannot  get  over. 

The  Plaintiffs,  however,  conceding  in  the  argument  that 
^^  legal  and  equitable  title  to  the  ship  duly  passed,  have 
ii^*isted  that  there  has  been  so  much  fraud  throughout  the 
transaction  that  this  Court  by  its  general  jurisdiction  can 
Mow  the  proceeds  which  have  been  realised  by  the  sale 
of  the  vessel,  and  compel  the  house  of  Rankin,  Oilmour 
if  Co.,  who  have  received  such  proceeds  in  this  country. 

Vol.  II.  £  E  d.  m.  g.        with 
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1 852.        with  the  knowledge  of  the  Plaintiffs'  title^  to  acooont 

MccIlmoht   ^^'  *^*  money.    In  the  first  place,  I  think^  sappoimg 
V.  even  fraud  could  take  the  case  out  of  the  statute,  on  which 

"'*  I  shall  presently  observe,  that  this  is  not  such  a  case  of 
fraud  as  can  be  remedied  by  this  Court  as  against  the 
ship.  I  am  not  now  upon  the  question,  whether  the 
proceeds  can,  upon  the  doctrine  of  trusts,  be  followed. 
It  has  never  yet  been  decided  that  fraud,  under  circam- 
stances  like  the  present,  can  be  relieved  against ;  on 
the  contrary,  the  only  cases  on  the  subject  are  cases  in 
which  there  was  fraud  in  the  view  of  this  Courts  and 
yet  the  parties  committing  such  fraud  had  no  rdief 
given  against  them,  though  in  respect  of  other  properly 
not  affected  by  positive  statutory  provisions  the  Court 
would  have  relieved*  This  transaction  was  a  trick — a 
contrivance  by  no  means  creditable— to  prevent  the 
Plaintiffs  from  having  the  ship  and  cargo ;  one  of  those 
tricks  and  contrivances  which  I  am  afraid  u  too  oftoi 
resorted  to  in  trade,  to  prevent  persons  from  getting  the 
benefit  of  securities  to  which  they  are  morally  entitled; 
but  I  am  clearly  of  opinion,  that  this  is  not  sudi  a 
fr^ud  as  I  can  reach,  although  it  is  a  transaction  which 
it  is  impossible  for  this  Court  to  speak  of  in  any  other 
than  terms  of  reprobation. 

In  order  to  consider  what  relief  a  person  drcnm- 
stanced  as  the  Plaintiffs  might  be  entitled  to,  I  must 
glance  at  the  Ship  Registry  Acts.  It  has  been  supposed 
that  under  the  various  Acts  which  have  been  passed  on 
the  subject,  a  great  difference  has  existed  between 
actual  sales  and  contracts  for  sale.  The  26th  of  Geo. 
III.  c.  60  (Lord  LiverpooVs  Act),  provided  in  sub- 
stance, that  where  property  in  a  ship  was  transferred, 
the  certificate  of  registry  should  be  indorsed  upon 
and  recited  in  the  bill  of  sale  or  other  instrument  in 
writing,  otherwise  it  was  to  be  void.  The  great  ob- 
ject 
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was  to   keep    the  certificate  of   registry  always       1852. 
in  'wriew,  so  that  the  devolution  of  title  on  the  roister  if^c^TiTHT 
flboiisld  show  who  the  real  owner  of  the  vessel  was.    Lord  tf. 

In  re   Warre  (o),  states,  that  Lord  Liverpool  wkih. 

very  great  surprise  when  told  that  his  Naviga- 
tion. Act  did  not  include  contracts ;  and  because  it  was 
not  dear  that  it  did,  the  Act  of  the  84  Geo.  III.  c.  68, 
^iis  passed  for  the  express  purpose  of  including  such 
oointractB.  The  14th  section  of  that  statute,  after  re- 
citing the  17th  section  of  the  former  Act,  and  that 
^Oiubts  had  arisen  whether  by  the  said  provision  enery 
of  property  in  any  ship  or  vessel  was  required 
he  made  by  some  bill  or  other  instrument  in  writing, 
whether  contracts  or  agreements  for  the  transfer  of 
•^^jdi  pn^erty  might  not  be  made  without  any  instm- 
'^^^ftnt  in  writing,  enacts,  "  That  no  transfer,  contract,  or 
^^ittment  for  transfer  of  property  in  any  ship  or  vessel, 
or  intended  to  be  made  after  the  1st  day  of 
1795,  shall  be  valid  or  efiFectual  for  any  pur- 
whatsoever,  either  at  law  or  in  equity,  unless  such 
Per,  or  contract,  or  agreement  for  transfer  of  pro- 
in  such  ship  or  vessel,  shall  be  made  by  bill  of 
or  instrument  in  writing,  containing  such  recital 
prescribed  by  the  said  recited  Act.''  The  omission, 
fore,  was  supplied.  That  Act,  however,  was  re- 
by  the  6  Geo.  lY.  c.  105,  which  repealed  several 
V^v^evious  Acts.  The  Act  6  Greo.  IV.  c.  110,  was  a  new 
duustment.  When  that  Act  was  firamed  the  Legislature 
^3rqq^  all  mention  of  contracts  or  agreements,  and 
iiiade  a  general  provision,  by  the  30th  section,  ''that 
^iiea  and  so  often  as  the  property  in  any  ship  or  vessel, 
^  any  part  thereof,  belonging  to  any  of  his  Majesty's 
•objects,  shall  after  registry  thereof  be  sold  to  any  other 
or  others  of  his  Majesty's  subjects,  the  same  shall  be 

transferred 
(a)  8  Price,  269 ;  see  p.  274. 

EE2 


418  CASES  IN  CHANCERY. 

1853.       transfenred  by  bill  of  sale  or  other  ixuitranieiit  m  wxit- 
M^'c'^*MoifT  ^'  containing  a  recital  of  ttie  certificate  of  rqjiiiiy 
V.  of  sach  ship  or  vessel,  or  the  principal  contents  thereof; 

^^"''  otherwise  such  transfer  shall  not  be  valid  or  effectual 
for  any  purpose  whatever,  either  in  law  or  in  equity.'' 
That  Act  was  followed  by  the  8  &  4  Witt.  TV.  c.  56, 
and  the  8  &  9  Vict.  c.  89,  which  were  in  the  same 
words,  so  far  as  they  related  to  the  subject  of  tranifien 
of  ships.  From  the  6th  Geo.  IV.,  therefore,  to  the  pre- 
sent time,  in  point  of  &ct,  contracts  and  agreements  are 
not  referred  to  specifically ;  and  Lord  Tenierden  in  his 
book  seems  to  suppose  that  there  is  on  that  acooimt  a 
diflference  before  and  after  the  passing  of  the  Act  of  6 
Geo.  IV.  c.  105.  He  makes  these  observations  upon  the 
subject  of  the  transfer  of  property : — ''  It  seems  fit  to 
notice  a  distinction  between  the  recent  and  the  fomrar 
statutes.  A  recital  of  the  certificate  of  r^istry  is  not 
now  made  necessary  to  the  validity  c^  an  executory  oon- 
tract  or  agreement  fi)r  the  transfer  of  property,  as  was 
expressly  required  by  the  34  Geo.  III.  c.  68,  s.  14 ; 
neither  is  an  indorsement  of  such  a  contract  on  the 
tificate  now  required,  which  was  held  to  be  ni 
under  that  statute ;  and  by  the  language  of  the  new 
Acts,  if  the  certificate  be  not  recited  in  the  bill  of  sale, 
the  transfer  shall  not  be  valid  and  effectual,  whereas  by 
the  26  Geo.  III.  c.  60,  s.  17,  the  bill  of  sale  was  made 
void  :*'  Abbot  on  Shtpping,  p.  88,  Ed.  7.  He  supposes, 
therefore,  that  contracts  may  still  exist,  but  that  the  new 
Acts  since  those  of  6  Geo.  IV.  do  not  touch  them.  I 
cannot  but  think  that  it  would  be  a  most  extraordinaiy 
proceeding  on  the  part  of  the  L^slature  if,  having  in 
the  first  instance  passed  a  general  law  which  did  not 
touch  contracts,  and  then  on  finding  that  they  had  missed 
their  point  having  expressly  by  another  Act  indnded  con- 
tracts, they  should,  when  repealing  the  84  Geo.  III.  c.  68, 
and  several  other  Acts,  with  the  view  of  consolidating  and 

improving 
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impro?ing  tke  law,  make  a  geneoral  provision,  ihe  effect       1852. 
gC  'wliidi  would  be  to  ezdude  such  oontracta.  McCalxovt 


X  aee^  in  the  case  of  Hughes  v.  Morris  (a),  lately  be- 
fi^ii^  the  Lords  Justices,  Lord  Cramoorth  supposed  that 
I'Oid  Tenterdm  meant  that  an  action  at  law  might  still 
^  Tnaintained  upon  a  contract  for  the  sale  of  a  ship, 
^luch  woold  have  been  void  under  the  law  as  it  stood 
I'efiare  the  statutes  of  Oeo.  lY. ;  and  he  observes  that  it 
B^is^^  ^  ^f  without  expressing  any  opinion  upon  the 
poiiit    I  think  it  is  perfectly  dear  that  the  Acts  now 
^^intrng  do  relate  to  contracts,  because  they  relate  to 
6vevy  disposition :  '*  that  when  and  so  often  as  the  pro- 
perty in  any  ship  or  vessel,'^  &;c. ;  otherwise  "  the  said 
^vaufier  shall  not  be  valid  or  effectual  for  any  purpose 
"wliaiever,  either  in  law  or  in  equity/^    What  can  be 
plainer?    What  ia  the  subject  of  sale?    A  chattel;  a 
"^p.    No  particular  form  of  words  is  necessary  for  the 
^^9auEa.     A  bought  and  sold  note,    any  instrument 
whieh  shows  that  one  person  parts  with,  and  that  an- 
^^ther  person  is  to  acquire  the  property,  will  suffice. 
^hie  words,  "  I  contract  with  you  to  sell  and  let  you  have 
^1^  ship  Miracle  at  4000/.,  to  be  paid  to-morrow  or  to 
^  paid  down,''  constitute  a  perfectly  good  transfer  of  the 
^'hip^  provided  the  terms  of  the  Ship  Registry  Acts  are 
^ictti^ed  with.    But  to  suppose  that  contracts  are  left 
^M  of  the  operation  of  the  existing  Acts,  appears  to  me 
pcifeetly  irrecondleable  with  the  language  of  their  provi- 
BQDs;  the  words  are^  " That  when  and  so  oft;en  as  the 
Foperty  in  any  ship,  &c.,  shall  be  sold.^^    Is  not  the 
puperty  in  a  ship  sold  by  contract?     The  Plaintiffs' 
amstmctiony  however,  might  lead  to  such  a  result  as 
tUs.    There  might  be  a  contract,  and  an  actual  transfer 
with  the  oonsideratiou  paid,  but  invalid  only  by  reason 

of 

(a)  Anie,  p.  349. 


V. 

Baitkiv. 
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1852.        of  a  non-complianoe  with  some  of  the  forms  preacriba 

mSIS^hi   ^  *«  "***^*«»'  although  the  statutes  say  such  tnaife 
«.  shall  not  be  valid  or  effectual  for  any  purpose  irhaterei 

either  in  law  or  in  equity ;  yet,  according  to  the  Flsm 
tiflfis'  contention,  the  contract  is  to  operate  in  equity  ai 
transfer,  and  to  give  a  right  to  relief.  I  iq[iprehend  ih 
true  construction  of  the  statutes  of  the  3  &  4  Will.  DJ 
c.  55,  and  8  &  9  Vict  c.  89,  to  be,  that  no  oontrBict  ci 
be  valid  unless  it  complies  with  the  conditions  prescribe 
in  those  Acts.  The  Legislature,  as  it  appears  to  me,  di 
not  by  the  recent  Acts  abolish  or  repeal  the  law  f 
regards  the  regulation  of  contracts,  but  it  continued  i 
a  general  form  the  same  r^ulations  as  to  contrad 
which  had  theretofore  been  imposed ;  and  I  think  thoi 
general  terms  are  safficient,so  as  to  require  that  everj  oon 
tract  shall  be  registered  in  compliance  with  the  Acts  («] 
There  are  many  provisions  in  the  Acts  which  show  deulj 
as  it  appears  to  me,  that  the  doctrine  of  notice  was  no 
to  have  the  slightest  operation ;  for  it  will  be  found,  tha 
when  there  are  successive  sales,  and  they  are  entered  i: 
the  book  of  registry  within  a  given  number  of  dayi 
which  must  elapse  before  each  transfer  is  registered 
and  two  or  more  are  thus  on  the  registry,  the  persos 
first  bringing  the  certificate  shall  have  a  right  as  againi 
all  other  persons  who  are  even  prior  to  him  on  th 
registry.  The  book  of  registry  cannot  be  referred  t 
by  a  second  or  subsequent  transferee,  without  seein; 
that  there  was  upon  the  registry  of  the  particular  veisi 
the  record  of  the  previous  transfers ;  yet  that  will  nc 
afiect  him  at  all.     It  is  a  mere  question  in  the  race,  wl 

fin 

(a)  On  the  24th  July,  the  say  that  there  might  not  be 

Lord  Chancellor  observed  that  remedy  by  action  at  law  I 

he  might  have  expressed  him-  the  consequences  of  a  hresi 

self  too  strongly  on  the  subject  of  the  contract,  but  only  th 

of  the  invalidity  of  the  contract  there  could  be  no  equitable  i 

at  law ;  he  did  not  intend  to  lief  on  the  contract. 


Bankut. 
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first  hringa  the  certificate  of  registry,  to  have  the  par-        1852. 
ticulan  of  the  bill  of  sale,  or  instrument  under  which  he  ^^^cIxmoht 
<daizng  the  property,  indorsed  upon  it.  The  whole  frame  of     _  v. 
the  Acts  negatives  any  equity  arising  out  of  the  doctrine 
of  notice.  I  apprehend,  the  true  rule  of  construction  both 
ni  law  and  equity  is,  that  in  order  to  have  a  good  title,  you 
most  have  an  effectual  transfer  at  law.    If  you  have  an 
effectual  transfer  at  law,  it  is  just  as  effectual  in  equity. 

There  are  very  few  cases  bearing  on  the  point  which 
ham  been  argued  before  me.  The  question  of  fraud,  which 
waa  raised  before  Lord  £/don  assisted  by  Sir  W,  Grantva 
JUteaiaer  v.  Gillespie  {a),  was  not  decided,  though  an  issue 
was  directed.    Lord  Eldorij  in  the  subsequent  case  of 
%»elift  y.  Leehsnere  (6),  though  he  took  occasion  to  ob- 
serve that  the  point  was  not  determined  in  Mestaer 
▼-  Gilleyrie,  yet  gave  no  new  opinion  on  the  subject. 
He  never  in  any  one  case  laid  it  down,  that  firaud  itself 
Would  be  an  exception.    I  am  not  on  the  present  occa- 
^crn  called  upon  to  lay  down  such  a  proposition,  but  of 
^'^  I  am  perfectly  dear,  that,  so  far  as  the  authorities 
'^^ve  gone,  there  have  been  cases  very  much  like  firaud, 
^■•^  yet  no  relief  has  been  given. 

The  cases  of  Newnham  v.  Graves,  and  Barker  v. 
^^^^^apman  (c)  were  both  heard  before  Sir  WUliam  Grant. 
^^  the  former  case  it  appeared  that  Dawson  and  his 
Partner  assigned  to  Bland  and  his  partner  a  ship  by  a 
^S^iroper  bill  of  sale.    The  ship  was  then  at  sea,  and  before 
1^  arrival  in  London  both  parties  became  bankrupt, 
^d  upon  her  arrival  in  London  the  Plaintiffs,  who 
Were  the  assignees  in  bankruptcy  oi  Bland,  immediately 
afterwards  took  actual  possession  of  the  ship,  and  ap- 
plied 

(a;  11  Vei.  621.  (h)  13  Vet,  688. 

(c)  1  Mad,  399,  in  nolU, 


422  CASES  IN  CHANCERY. 

1862*        plied  to  the  captain  for  the  certificate  of  regialbry,  tc 
MciolLMoirT   S^  ^^  indorsed  within  ten  days  after  the  arrival  of  tki 
V.  ship^  as  required  by  the  Act  84  Geo.  III.  c  68;  bn 

the  captain^  acting  in  collusion  with  the  asrigneoi  o 
Dawson,  who  had  also  become  bankrupt^  deUvered  i 
to  them.  The  Master  of  the  Bolls  was  of  opinion  tha 
the  Registry  Acts  precluded  the  Court  firom  giving  iv 
relief,  and  dismissed  the  bill;  so  that  there  the  vepve 
sentatives  of  the  sellers,  though  they  could  stand  in  n 
better  situation  than  the  sellers  themselves^  by  axilla 
sion  with  the  captain  got  possession  of  the  oertifioak 
and  80  precluded  the  representatives  of  the  pforehaaer 
from  making  good  their  title. 

The  other  case  of  Barker  v.  Chapman  is  referred  to  b] 
Sir  T.  Phuner,  in  the  case  of  Thompson  v.  Leake  (a),  u 
the  following  terms :  ''Where  there  was  a  gross  fiiad  b] 
preventing  the  ship's  register  firom  being  indorsed  witfaii 
the  time  prescribed  by  the  Act  of  Parliament^  after  the 
return  of  the  ship,  his  Honor  the  Maister  of  the  BoQsy  witk 
much  reluctance,  and  after  a  year's  delay  of  his  judgment 
in  hopes  the  parties  would  agree  to  a  compromise,  deoidec 
he  could  not  relieve.  There  was  no  appeal  fix>m  thai 
determination;  it  is  therefore  a  considerable  autho- 
rity. It  is  the  only  express  decision  that  firaud  is  not  ii 
these  cases  relievable."  That  was  the  doctrine  whid 
Sir  T.  Plumer  himself  was  inclined  to  hold  in  Thon^Mm 
V.  Leake,  when  he  refiised  to  relieve  in  that  case,  npoE 
the  ground  either  of  accident  or  firaud.  The  last  csm 
to  which  I  have  referred  goes  to.  some  extent,  althongl 
not  to  the  whole  extent  of  refiising  relief  even  when 
firaud  was  shown  to  exist ;  but  all  the  cases,  so  hr  m 
they  have  gone,  have  decided  against  relieving  nnde 
circumstances  which  would  be  termed  firaudulent  in  thi 

ordinar 

(a)  1  Mad,  39 ;  see  p.  44. 
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^n^uurj  aoceptatkm  of  the  word  in  thia  Court;  I  am       1852. 
wA  prepued,  nor  am  I  called  upcm  on  the  present  occa-  y[^^^^jfig 
mi  to  say,  fluKt  there  may  not  be  anch  a  case  of  actual  «• 

frand  as  wonld  enable  thia  Court  to  give  reliefl 


It  waa  dearly  laid  down  by  Lord  EUon,  in  S^ldt  v. 
f^hmejys  (•),  that  while  the  ezpreaa  clause  as  to  contracts 
fttood  in  the  Act  (84  Geo.  ULc.  68),  that ''if  the  trans- 
vaanot  in  the  mode  prescribed  by  the  Act,  the  whole 
void ; ''   he  could  give  no  relief  upon  the  contract^ 
^^^fiwghkwaaa&Ofliaykfe  contractj  and  the  consideration 
paidy  if  the  Begistry  Acts  were  not  complied  with, 
that  to  be  the  law,  and  coupling  that  with  the 
^^t^«ervations  of  Lord  E,ldon  in  Ex  parte  Yallop  {b)j  the  re- 
lt|Itbink,  dearly  is,  that  when  the  contract  is  void  at 
f,  there  can  be  no  relief  in  equity.    That  may  be  laid 
»TO  aa  a  general  rule.    I  do  not  say  that  it  may  not 
lit  of  eioeption. 


I  have  already  expressed  my  opinion  that  there  is  no 

^^istoal  fraud  in  the  case  before  me,  and  therefore,  upon 

mere  ground  of  fraud,  I  cannot  give  any  relief  as 

the  registry.     Assuming  the  contract  to  be 

clearly  made  out  as  regards  the  intended  destination 

of  the  ship  to  the  Plaintiffs,  still  I  think  it  is  one  of 

^^086  contracts  which,  according  to  the  authorities  to 

whidi  I  have  referred,  this  Court  cannot  enforce.     In 

^  case  of  Brewster  v.  Clarke  (c),  there  was  a  dear 

^gKement  for  the  sale  of  a  ship,  yet  it  was  hdd  to 

^  void  for  want  of  the  certificate  being  duly  redted 

in  the  memorandum  of  sale,  though  a  copy  of  such 

certificate  was  annexed  thereto.    Here  the  power  of  at- 

Umey  fiir  sale  and  the  letter  that  passed  are  supposed 

to  make  the  contract,  but  they  are  wholly  informal. 

I  am 

(o)  13  Fef.  588.  (b)  15  Vet,  60,  see  p.  67. 

(c)  2  Mer,  75. 
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1862.  I  am  of  opinion  that  the  Acta  in  fixroe  when  tius 

^^^q2^^  transaction  took  place  applied  to  cmiinicfai  fiM 
tracts,  just  as  much  as  the  Act  84  Geo.  m.  c 


applied  to  contracts,  the  provisions -of  whichj 
the  Act  itself  were  repealed,  I  think  were  intended  to 
carried  over  and  given  effect  to  by  the  subsequent 
Contracts,  then,  relative  to  the  transfer  of  ships, 
quiring  all  the  same  formalities  as  any  other  tranifer,- 
registration,  a  recital  of  the  certificate  of  registiy  in 
instrument  of  transfer,  and  the  indorsement  upon 
certificate, — I  must  necessarily  hold  that  this  mm  a 
tract  that  could  not  operate  in  this  Court  to  bind 
ship  in  any  manner.    As  a  transfer,  it  is  void  bodi    in 
law  and  equity. 

It  was  contended  before  me,  as  it  was  in  the  case   ^ 
Hughes  v.  Morris  (a),  that  the  contract  to  transfer  aa^ 
ordinary  cases  in  this  Court,  is  equivalent  to  an 
transfer  of  the  property,  but  the  moment  such  a  _ 
sition  is  enunciated,  it  is  obnoxious  to  the  rule  pnmi^^^ 
by  the  Ship  Registry  Acts,  which  destroys  its  efiEeet, 
at  law  and  in  equity.    I  think,  therefore,  I  am  entb 
precluded  firom  giving  any  relief  as  regards  the 
of  the  ship  itself. 

Then  it  has  been  most  elaborately  argued,  that 
might  and  ought  to  give  effect  to  the  transaction  as 
gards  the  proceeds  of  the  vessel,  although  I  cannot  vShfC^ 
the  vessel  itself.     I  do  not  lay  down  any  rule,  that  par^ 
ties  cannot  authorize  a  ship  to  be  sold,  and  direct  in 
what  manner  the  money  shall  be  applied.    That  is  quiie 
a  different  question.    But  the  question  before  me  is 
this  :   the  Plaintiffs  claim  the  right  under  certain  doea- 
ments,  which  they  say  vest  the  property  of  the  vand  in 

them^ 

(a)  Ante,  p.  34^. 
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thexHii  but  for  the  Ship  Bq^try  Acts ;  and  being  forced       1862. 
to  snelinquish  such  right  to  the  vessel,  they  say  they  have  ^^^uiqht 
in     equity  to  that  which  represents  the  vessel,  namely,  «- 

tke     price  produced  by  the  sale  of  the  vessel,  and  that  a 
C(yavt  of  equity  is  bound  to  give  effect  to  that  daim. 
Caxft.  this  Court  give  any  relief  as  regards  the  proceeds 
oC  property  which  could  not  be  given*  as  against  the 
property  itself?    There  may  be  cases  put  with  regard  to 
Qtb.eEr  transactions  in  which  the  Court  would  follow  the 
JDOfXMij,  and  would  not  follow  the  property,  but  I  think 
the  light  of  the  money  here  must  spring  out  of  the  right 
to  tihe  vessel.    The  right,  if  there  was  any  right  created, 
was  to  the  vessel,  for  the  consignment  was  of  the  vessel, 
uid  the  vessel,  by  its  proceeds,  no  doubt  was  to  pay  its 
debts ;  but  before  effect  was  given  to  that  inchoate  right, 
befiore  it  ever  ripened  into  a  perfect  contract, — and  • 
while  it  was  pending, — the  party  who  was  in  the  act 
of  giving  effect  to  it  chose  to  prevent  it  firom  becoming  a 
l^gal  and  binding  contract.    If  it  does  not  becomeal^al 
binding  act,  how  can  equity  fix  upon  the  proceeds  of 
P*X3perty,  which  by  law  has  not  become  liable,  and  which 
^  fiurt  legally  belongs  to  somebody  else  ?     Suppose,  for 
example,  the  Defendants  had  now  got  the  ship,  and  if, 
^  is  admitted,  they  would  be  entitled  to  retain  her  as 
long  as  she   endures,  or  to  make  firewood  of  her  if 
^ey  please,  and  the  Plaintiffs  never  could  enforce  their 
claim,  it  would  be  singular  indeed,  that  though  the  pro- 
foty  could  be  held  ia  defiance  of  the  rightful  owner,  and 
that  no  equity  existed  as  regarded  the  property  so  long 
tt  it  was  kept  in  specie,  yet  that  the  moment  that  pro- 
perty was  converted  into  money,  the  money  might  be 
demanded  by  the  Plaintiffs.    What  is  that  but  indi- 
rectly bieaking  in  upon  the  provisions  of  the  Ship 
Registry  Acts,  and  giving   the   Plaintiffs  a  right  or 
property  in  the  vessel,  though  they  cannot  have  the 
vessel  itself?     Those  Acts  intended  that  the  property 

in 
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1862.       in  the  veasel  should  go  hand  in  hand  with  the  light 
MoG^xovT  ^  ^^  vessel^  and  that  he  who  had  the  veiael  should 


o.  have  also  an  equitable  right  to  the  property  in  the 

Bel.  The  cases^  if  it  were  necessary  to  go  into  them, 
would  prove  that.  My  dear  opinion  therefore  is,  that 
the  property  in  this  ship  did  not  pass  to  the  Flaintiffii 
while  it  was  in  specie^  and  that  being  so^  that  the  con- 
tract under  the  documents  which  have  been  produced 
does  not  give  them  the  title  which  they  now  assert  to 
the  proceeds  of  that  property. 

If  this  case  had  not  been  elaborately  considered  in  the 
Court  below,  where  it  underwent  so  much  and  such 
great  consideration,  I  so  much  disapprove  of  the  ecii- 
duct  of  the  house  of  Messrs.  Maekay  of  St,  Johfs,  that 
I  should  not  dismiss  the  appeal  with  costs ;  but  as  the 
case  was  so  fiilly  considered,  and  as  I  think  the  Court 
came  to  a  right  determination  in  point  of  law,  I  cannot 
help  diwniiwing  this  appeal  with  costs. 
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1852. 


T  HE  CORPORATION  OF  ROCHESTER  v.  LEE.      July  21, 22. 

^■^HE  present  was  an  appeal  on  the  part  of  the  Plain-    Before  aTie 
tifbj  firom  so  much  of  an  order  of  the  Yice-Chancellor    cellar  Lobd 
SlnMht  Bruce,  pronounced  on  farther  directions  on  the      ^-  ^"^ 
28th  J«/y  1851,  88  declared  that  the  Court  did  not  think  Asageneral 
n't  to  make  any  order  as  to  costs  of  this  suit  or  the  action  role,  where  a 
a&  law  between  the  Plaintiffs  and  the  Defendant  up  to  ^^^  to  equi- 

tliat  time.    The  foUowiog  are  the  circumstances  out  of  **^1®  ^^^^ 
-^ .  dependB  on  a 

i^mch  ibis  appeal  arose : — On  the  hearing  of  this  cause  legalright,on 

<m  the  9th  February  1847,  at  the  request  of  the  Defend-  ^^^^^ 

^m,  the  following  issue  was  directed  by  the  Vice-Chan-  right,  either 

cellor  J&^A/  Brwce  .—Whether  the  corporation,  as  the  l^^^^^ 

^^Wuers  of  the  port  of  the  dty  of  Rochester,  were,  on  the  h©  will  be  en- 

T'th  day  of  August  1846  (the  date  of  the  filing  of  the  bill),  eosts  both  at 

^^'^fidly  entitled  to  demand  and  receive  the  toll  or  duty  law^d  in 
c  ,  equity. 

*^  question  upon  every  ton  of  coal  brought  by  water  to  After  an 

^^d  unloaded  within  the  port,  for  the  weighing  or  being  j^®  ^ected 

ly  to  weigh  the  same?     And  if  the  jury  should  find  and  found  in 

^^  special  matter,  it  was  to  be  indorsed  on  the  postea.     Pefendaot, 

The  tl^eP^^*^ 
applied  for  a 

^  new  trial* 

^«^eh  was  refused ;  the  cause  was  then  brought  to  a  hearing,  when  the  biU  was 

^l^l^xnissed  with  costs.    The  Plaintiff  then  appealed  from  the  decree,  as  well  as 

^^e  order  refusing  the  new  trial.    On  that  appeal  the  bill  was  retained  for  a 

^~    r,  with  liberty  for  the  Plaintiff  to  brinf;  an  action.    An  action  was  accord- 

'  rou^ht,  and  a  verdict  was  found  in  me  Plaintiffs  favour ;  but  a  new  trial 

—  action  was  subsequently  granted,  on  the  ground  of  misdirection  of  the 

^^idee.    The  Plaintiff  having  b^n  successfiil  in  the  second  action,  the  cause 

^'^  Drought  before  the  Vice-Chancellor  Knight  Bruce,  on  the  equity  resenred, 

^en  he  made  a  decree  in  conformity  with  the  result  of  the  tnal  at  law,  but 

^  not  think  fit  to  make  any  order  as  to  costs :    Held,  on  an  appeal  firom  that 

^^cree,  that  the  appeal  involved  so  much  of  principle  as  to  render  it  an  exception 

to  the  ordinary  rule,  which  prohibits  an  appeal  for  costs  alone. 

Under  the  circumstances  of  this  case.  Meld  that  the  Plaintiff  was  not  entitled 

^  the  costs  of  the  issue,  nor  of  the  first  trial  of  the  action,  nor  of  so  much  of  the 

Mitg  of  the  suit  as  was  occasioned  by  his  having  brought  the  cause  to  a  hearing 

inthout  appealing  from  the  order  refusing  the  new  tnal  of  the  issue,  but  that 

i^  was  entitled  to  all  the  other  costs. 
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1852.  The  issue  was  tried,  when  the  verdict  was,  in  efiect 

The  Oobpo-   *^*  *^®  Plaintiffs  were  not  owners  of  the  port  of  flu 

BATioK  OF     city  of  Rochester,  nor  were  they  entitled  on  the  7tl 

^  August  1845,  &c.   [following  the  terms  of  the  issue] 

I'U*         but  there  was  an  indorsement  in  the  postea  that  thi 

Plaintiffs  were  entitled  to  the  payment  in  question  npoi 

all  coals  brought  by  water  and  unloaded  within  the  saic 

city  and  the  liberties  thereof,  for  sale  only. 

On  the  8th  May  1848,  the  Plaintiffs  moved,  before 
the  yice-Chancellor  Knight  Bruce,  for  a  new  trial,  bul 
the  motion  was  refused^  and  the  costs  were  directed  to  be 
costs  in  the  cause.  On  the  28th  June  1848,  the  cause 
came  on  to  be  heard  on  further  directions,  when  his 
Honor  dismissed  the  bill  without  prejudice  to  any  ques- 
tion, except,  &c.  (proposed  by  the  issue),  and  the  costs 
of  the  suit  and  issue  were  directed  to  be  paid  by  the 
Plainti£Bi. 

The  Plaintifib  appealed  to  the  Lord  ChanceUor  (Lora 
Cottenham)  from  the  orders  of  the  8th  May  1848,  nsm 
28th  June  1848 ;  and  on  the  23rd  November  1849  hiJ 
Lordship  being  of  opinion  that  Plaintiffs'  title  dependJ 
ed  more  on  question  of  legal  presumption  than  on  an^ 
disputed  fact,  and  not  being  perfectly  satisfied  with  th* 
result  of  the  trial,  discharged  both  the  orders  appealec 
from  {a),  and  made  an  order  retaining  the  biU  for  e 
twelvemonth,  with  the  liberty  for  the  Plaintiffs  to  faring 
an  action,  although  the  original  decree  directing  the 
issue  was  not  appealed  from.  In  pursuance  of  Lord 
Cottenham^s  order,  the  Plaintiffs  brought  an  action  ol 
debt  against  the  Defendant,  in  which  action  the  jury,  on 
the  22nd  March  1850,  returned  a  verdict  in  fietvour  oi 
the  Plaintiffs  upon  all  the  issues.    A  rule  for  a  new  trial 


(a)  1  Mac.  Sc  G,  467. 


CASES   IN   CHANCERY. 


429 


baving  been  subsequently  obtained  and  made  absolute^ 
the  action  was  again  tried;  and  on  the  24th  March  1851| 
a  siiiiilar  verdict  in  the  Plaintiffs'  favour  was  returned 
on  all  the  issues.  On  the  28th  March  1851,  the  cause 
came  on  to  be  heard  before  the  Yice-ChancelloriCm^rA/ 
•firuce,  (HI  the  equity  reserved  by  Lord  CottenhamfM  order, 
^<^  upon  the  matter  of  costs,  when  his  Honor  made  a 
declaration  in  the  terms  of  the  affirmative  of  the  issues 
originalLy  directed ;  and  on  the  Defendant's  submit- 
to  account  on  that  footing,  made  the  order  as  to 
i,  which  formed  the  subject  of  the  present  appeal. 


1852. 

Thx  Cobfo- 

batiok  ov 

bochsstxb 

V. 

Lbb. 


Mr.  Bu8$eU  and  Mr.  W.  2>.  Lewis,  in  support  of  the 


This  is  an  appeal  in  respect  of  costs  alone,  but  within 

of  the  recognised  exceptions,  being  on  a  question  of 

pxnnciple,    Owen  v.  Griffith  (a),  Burkett  v.  Spray  (J), 

ItTayhr  v.  Scnihgate  (c),  AngeU  v.  Davis  (rf) .    The  Plain- 

taA  have  succeeded  in  every  object  of  the  suit,  which 

^^einga  bill  of  peace,  thecosts  of  the  action  at  law  ought 

to  have  been  awarded  by  the  Yice-Chancellor,  Clifton  v. 

Orchard  («),  Codrington  v.  England  (/),  Blackburn  v. 

Oregsan  (y).  White  v.  lAsle  (A),  Beardlock  v.  Tyler  (i). 

"Hie  error  of  which  the  Plaintiff  complain  is  apparent 

^  the  teuce  of  the  decree,  and  as  its  correction  does 

iU)t  mvolve  a  rehearing  of  the  cause,  it  follows  that  the 

^nor  may  be  set  right  on  the  present  appeal,  ChappeU 

^.Purday{k). 


Mr.  Wigram  and  Mr.  Shapter,  for  the  Respondent. 

This 

(a)  1  Vu.  250.  (/)  Barnard,  436. 

(b)  1  Bum.  Sf  M.  113.  (g)  1  Bro.  C.  C.  420. 

(c)  4  Myl.  Sf  Or,  203.  (A)  3  Swanst  342. 
{i)  4  Myl.  Sc  Or*  360.  (t)  Jacob,  571. 

(e)  1  Ath.  610.  (k)  2  PhiL  227. 
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1852,  This  was  an  appeal  purely  on  aooount  of  oosts,  and 

Thk  Cobpo-   ^^^^  ^  matter  on  which  the  Vice-Chancellor  has  eKe^ 
RATioH  OF     cised  his  discretion^  after  taking  all  the  circmnstanoe 
9,  of  the  case  into  consideration^  this  Court  will  not  inter* 

^^'  fere.  It  was  said  that  the  bill  in  this  case  was  a  biU  o! 
peace,  and  that  the  right  of  the  PlaintiJSs  being  estab- 
lished at  law,  the  costs  ought  to  follow  the  result ;  i* 
was  not,  however,  a  bill  of  peace,  as  there  was  only  on* 
Defendant ;  but  assuming  that  it  was,  still  the  Plaintiff 
had  not  established  their  claim  as  originally  laid  in  tki 
bill,  and  there  was  no  appeal  firom  the  decree 
the  issue,  nor  was  the  issue  itself  disturbed. 

Mr.  fV.  D.  Lewis,  in  reply. 

The  Lord  Chancellor. 

I  think  that  this  is  a  case  falling  within  the 
tion  of  cases  in  which  an  appeal  for  costs  is  admissib^ 
Generally  speaking,  there  is  no  doubt  that  costs  m^ 
abide  the  event  of  a  bill  of  this  nature,  which  is 
establish   a  prescriptive  right,   and  such  right  bei— i 
established  at  law  in  the  Plaintiffs*  fiivour,  it  foiled' 
that  the  costs  of  the  trial  ought  to  have  been  m 
payable  by  the  Defendant ;   the  present,  however, 
case  of  very  peculiar  circumstances.     When  tins  sm3J 
was  first  heard  an  issue  was  directed,  and  found  in  tb€ 
Defendant's  favour ;  the  corporation  applied  for  a  new 
trial,  which  was   refused ;    and    instead  of  appealing 
immediately  firom  that  order  refusing  their  application, 
they  proceeded  to   have  the  cause  heard  on  further 
directions;   and  it  was  not    until  a  decree  had  been 
made  directing  the  dismissal  of  the  bill,  and  as  a  neces- 
sary consequence  with  costs,  that  they  appealed  fipooi 
the  order  refiising  a  new  trial  of  the  issue,  and  iikej 
appealed  at  the  same  time  firom  the  decree. 

It 
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It  is  to  be  observed  that  Lord  Cottenham  did  not  reverse^        1852. 
though  he  varied  the  decree  of  the  Viee-Chancellor,  dis-    n^^T^'X^^ 
mianiig  the  bill ;  but  he  left  the  Plaintiflb  at  liberty  to     jutioh  of 
bring  an  action.  Now,  although  the  same  question  might    ■B<><'^^'"*'^ 
be  tried  and  decided  in  an  action  as  upon  an  issue,  yet         Lbe. 
I  lea;?ing  a  party  to  bring  an  action  is  very  different  from 
granting  a  new  trial  of  an  issue :  in  the  one  case  the 
Court  loses  its  power  over  the  proceedings  at  law,  and  in 
&e  other  it  retains  such  power.    The  result  of  the  trial 
of  the  first  action  was  in  &your  of  the  corporation,  but 
inifleairied  from  the  misdirection  of  the  Judge.     There 
^^  consequently  another  trial,  and  on  that  trial  the  cor- 
POfiation  again  established  their  claim.    The  cause  then 
<^^Kne  before  the  Yice-ChanoeUor  who  made  the  original 
decree :  he  found  the  matter  balanced — ^he  had  approved 
^f  the  conclusion  of  the  jury  upon  the  issue,  which 
^as  also  approved  of  by  the  learned  Judge  before  whom 

m 

It  was  tried.  Finding  that  of  which  he  approved,  op- 
posed to  the  subsequent  findings  of  the  jury  in  the  two 
Mtions,  of  the  verdicts  in  which  he  disapproved,  he  was 
placed  in  a  difficulty,  which  does  not  occur  to  me,  in 
dealing  with  the  costs. 

Under  the  particular  circumstances,  therefore,  to  which 

^  have  referred,  I  am  of  opinion  the  justice  of  the  case 

^  be  met  by  giving  no  costs  of  the  issue,  which  was 

^(^  in  fiEtvour  of  the  Defendant,  and  which  in  truth 

W  never  been  properly  disturbed,  as  there  has  been  no 

Qew  trial  of  that  issue.     I  think  also  that  there  should 

be  no  costs  of  the  hearing  on  further  directions,  because 

the  corporation  should  have  come  at  once  upon  appeal 

tat  a  new  trial  of  the  issue,  and  should  not  have  put  the 

parties  to  the  expense  of  that  hearing  upon  further  direc- 

tkyns,    I  think  moreover,  that  there  should  be  no  costs 

of  the  trial  which  fidled  by  the  misdirection  of  the  Judge; 

for  that  neither  party  is  properly  answerable.     Subject  to 

Vol.  II.  P  P  D.  M.  o.    these 
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1862.        these  three  exceptions^  I  am  of  opinion  that  the 
Thb  Cobfo-   ^^  ^^^  right  in  their  contention^  and  that  the  order 
the  Vice-Chancellor  must  therefore  be  varied  so 
the  Plaintiffs  shall  have  the  costs  of  the  last  trials 
generally  of  this  suit. 


BATIOH  ov 

BOCHBBTBB 

V, 

Leb. 


July  22,  23. 

Before  l^e 

Lord  Chan- 

cellar  Lobd 

St.  Lbon- 

▲BD8. 

A  breach  of 
tmst  will 
constitute 
merely  a 
simple  con- 
tract debtf 
unless  there 
is  something 
in  the  crea- 
tion of  the 
trust  to  raise 
a  liability  on 
covenant 
against  the 
tnistee. 


ADEY  V.  ARNOLD. 

rpmS  was  an  appeal  by  one  of  the  Defendants^  ^P'^TA 
liam  Arnold,  who  had  been  a  co-trustee  with  "Mzhe 
testator  Thomas  Arnold  of  a  certain  indenture  darfced 
the  29th  September  1803^  being  the  marriage  setftJe- 
ment  of  Mr.  and  Mrs.  Annesley,  from  so  much  of  a  dee:x'ee 
made  by  the  Vice-Chancellor  Lord  Cranworth  on  ftar- 
ther  directions,  and  bearing  date  the  26th  Jvly  1851,   as 
declared  that  the  estate  of  Thomas  Arnold  was  liable    to 
make  good  a  simi  of  1970/.  18«.  6(/.  produced  by  the  sale 
of  2095/.  6«.  9r/.  Bank  Three  Founds  per  Cent.  Annuities 
subject  to  the  trusts  of  the  indenture,  and  that  this  lift* 
bility  was  to  be  treated  as  a  simple  contract  debt  due  to 
the  persons  beneficially  interested  under  the  trusts  of  tl^ 
indenture,    and  not  as  a  specialty  debt  as  had  bc^ 
found  by  the  Master  to  whom  the  cause  had  on   tba 
hearing  been  referred. 

The  suit,  which  was  instituted  in  August  1844,  was* 
creditors  suit  for  the  administration  of  the  estate  of 

■ 

TJwmas  Arnold,  who  died  on  the  7th  February  184k 
The  present  Appellant,  who  was  one  of  the  executors  a{ 
Thomas  Arnold,  by  his  answer  stated  that  he  was 
induced  by  the  testator  to  accept  conjointly  with 
liim  the  office  of  trustee  under  the  marriage  settlement 
of  Marcus  John  Annesley,  Esq.  and  Frances  Charlotte 
his  wife,  for  whom  the  testator  also  acted  as  solicitor ; 

that 
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that  afterwards  he^  the  Defendant^  being  desirous  of       1852. 
resigning  his  office  of  trustee  of  such  settlement^  before 
any  new  trustee  was  appointed  of  the  funds  subject 
thereto  was  induced  by  the  testator^  on  a  memorandum 
directing  him  so  to  do  signed  by  3f.  /.  Annesley  and 
F.  C.  Annesley,  to  execute  a  power  of  attorney  for  the 
rec^pt  of  the  dividends  and  the  transfer  of  the  Amd 
subject  to  the  trusts  of  the  settlement^  and  that  the 
same  was  under  such  power  of  attorney  transferred  into 
the  sole  name  of  the  testator^  who  afterwards  sold  the 
whole  of  the  fund  and  applied  the  proceeds  thereof  to 
1^  own  purposes  :  the  Defendant  submitted  that  he  was 
entitled  to  be  indemnified  out  of  the  estate  of  the  testa- 
^  against  all  liabilities  to  which  he  had  become  sub- 
ject by  reason  of  this  sale  and  appropriation,  in  priority 
^  all  the  other  creditors  of  the  testator. 

By  the  decree  made  on  the  hearing  of  the  cause  on 
^he  14th  July  1845,  it  was  referred  to  the  Master  to  in- 
9!^iire  and  state  to  the  Court  under  what  circumstances 
*ke  power  of  attorney  above  mentioned  was  executed 
by  Wmam  Arnold. 

The  Master  by  his  report  dated  the  27th  /u/yl847, 
^ound  the  trusts  of  the  indenture  in  question  vesting 
^  F.  Smith  and  W.  Smith  the  share  to  which  Mrs. 
Annesley    would   become   entitled  imdcr  the   will   of 
f'  Smith  deceased,  such  trusts  being  chiefly  for  the 
knefit  of  Mrs.  Annesley  and  her  issue ;  that  71  Arnold 
tite  testator  was  the  solicitor  of  Mr.  and  Mrs.  Annesley, 
and  that  on  the  5th  February  1841  he  wrote  to  W. 
Arnold  asking  him  to  be  a  trustee  jointly  with  him  of 
a  sum  of  2000/.  to  which  Mrs.  Annesley  had  become 
entitled;  that  fV.  Arnold  complied  with  this  request, 
and  that  an  indenture  dated  the  6th  April  1841,  pre- 
viously approved  by  the  Master  to  whom  certain  suits 

F  F  2  for 
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1852.       for  the  administration  of  the  estate  of  F.  Smith  were 
referred^  was  indorsed  on  the  former  indenture  reciting 
the  several  proceedings  in  the  last-mentioned  suits  and 
a  report  of  the  Master  finding  that  jP.  Smith,  the  sorviy- 
ing  trustee  of  the  settlement  of  the  29th  September 
1803  {fV.  Smith  being  dead)  ought  to  be  discharged 
from  being  a  trustee  and  T.  Arnold  and  W.  Arnold  to 
be  substituted  as  trustees  of  the  settlement,  and  wit- 
nessing that  under  the  power  for  that  purpose  contained  ^ 
in  the  articles,  Mr.  and  Mrs.  Annesley,  with  the  oon«  ^ 
sent  of  jP.  Smith,  T.  Arnold,  and  W.  Arnold,  substitat — 
ed  and  appointed  T.  Arnold  to  be  a  trustee  in  the  steadE 
or  place  of  W.  Smith,  and  W.  Arnold  to  be  a  tmste^ki 
in  the  stead  or  place  of  F.  Smith.    The  Master 
found  that  in  pursuance  of  an  order  made  in  the 
mentioned  suits,  2095/.  6s.  9d.  Bank  Three  Pounds 
Cent.  Annuities  was  transferred  into  the  names  of 
Arnold  and  fV,  Arnold;  that  in  January  1842,  T, 
sent  to  fV.  Arnold  a  power  of  attorney  to  authorise 
receipt  of  the  dividends  then  due  or  thereafter  to 
due  on  the  stock;  that  a  good  deal  of  oommunicntir—  , 
took  place  between  T.  Arnold  and  W.  Arnold  as  to 
power,  W.  Arnold  being  unwilling  to  execute  it, 
that,  although  he  did  at  last  execute  it,  the  power 
never  acted  on  in  consequence  of  an  informality  attei^^i/- 
ing  the  execution;  that  in  September  1842,  T»  Amc^Jd 
presented  to  W.  Arnold  another  power  of  attorney  fir 
his  execution,  authorizing  the  sale  of  the  stock,  and  st 
the  same  time  delivering  to  him  the  following  request 
in  writing: — "To  William  Arnold,  Esq., — ^You  having 
signified  your  desire  to  resign  the  trusteeship  to  whidi 
you  have  been  appointed  under  the  deed  of  settlement 
made  between  us  the  undersigned  Marcus  John  ^  juietfey 
and  Caroline  Prances  Annesley,  we  therefore  do  henhj 
agree  to  exonerate  and  discharge  you  from  all  responai* 
bility  in  respect  of  the  said  trusteeship  by  you  under- 
taken 
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taken  jointly  with  your  co-trustee,  provided  you  shidl  in        1852. 

due  oomrBe  execute  a  power  of  attorney  for  the  receipt 

of  the  dividends  now  overdue,  and  to  transfer  the  fund 

so  invested  in  your  joint  names  to  your  co-trustee  Mr. 

Thomas  Arnold  of  Poole  solicitor,  who  will  then  be- 

cx>ine  sole  trustee,  so  that  the  fund  may  be  dealt  with 

according  to  the  trusts  of  the  said  settlement.    Dated  this 

^l  day  of  August  1842. — Marcus  J.  Annesley,  Caro- 

'**wF.  Annesley. — ^Witnesses  to  the  signature  of  Marcus 

^€^M  Annesley  at  Poole  this  day,  Thomas  Arnold,  A. 

ffaioes. — ^Witness  to  the  signature  of  Caroline  Frances 

Annesley  at   Guernsey,  M.  Arnold;"  that  W.  Arnold 

^hereupon  executed  the  power,  aud  the  fund  was  shortly 

^^fterwards  transferred  into  the  name   of  71  Arnold 

^^ne,  and  was  subsequently  sold  out  and  the  proceeds  of 

^li©  sale  received  by  him. 

The  suit  came  on  for  further  directions  on  the  29th 

"^^me  1848,  when  it  was  referred  to  the  Master  to  in- 

^I^iiie  (among  other  things)  whether  the  estate  of  the 

^csstator  was  indebted  or  liable  to  any  and  what  amount 

ill  lespect  of  the  2095/.  6*.  9rf.  Bank  Three  Poimds  per 

Cent.  Annuities  found  to  have  been  sold  by  the  testator, 

^Xid  whether  the  same  constituted  a  debt  or  liability  by 

specialty  or  on  simple  contract  only,  with  liberty  to 

ctate  special  circumstances. 

The  Master,  by  his  report  dated  the  81st  May  1850, 

found  that  the  sale  of  the  2095/.  6s.  9d.  Bank  Three 

Poonds  per  Cent.  Annuities  and  appropriation  of  the 

proceeds  thereof,  was  a  breach  of  trust  on  the  part  of  the 

testator  Thomas  Arnold;  that  he  thereby  became  liable 

and  bound  to  replace  the  same  annuities,  and  was  liable 

so  to  do  under  the  deed  of  the  6th  April  1841,  and  that 

his  estate  was  indebted  or  liable  to  the  amount  of  1970/. 

18#.  6d.  sterling  in  respect  of  the  said  2095/.  6s.  9d. 

Bank 
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1852.  ^  Bank  Three  Pounds  per  Cent.  AnnnitieSy  and  that  the 
same  constituted  a  debt  and  liability  by  specialty.  It 
was  on  this  finding  that  the  present  questioii  arose. 


The  Vice-Chancellor^  on  the  suit  coming  on  for 
sequent  further  directions  on  the  26th  July  1851,  re — ^^ 
versed  the  decision  of  the  Master,  and  held,  in  fi&vour  dt^^ 
the  Plaintiff  on  behalf  of  the  creditors  of  Thomas  Amold^^:^ 
that  the  debt  or  liability  was  a  simple  contract  debt  onl] 
From  this  decision  W,  Arnold  now  appealed  to  the 
Chancellor. 

Mr.  Willcock,  Mr.  Malins,  and  Mr.  Osborne,  for 
appeal. 

They  submitted  that  the  finding  of  the  Master 
right,  and  cited  the  following  cases  as  authorities 
holding  that  the  sum  in  question,  though  due  in 
spect  of  a  breach  of  trust,  was  a  specialty  debt ; 
ford  V.  Mardey  (a),  Benson  v.  Benson  (6),  Plumer 
Marchant  (c),  Randall  v.  Lynch  (d),  Lord  Montford 
Lord  Cadogan  (e),  Mavor  v.  Davenport  (/),  Turner 
War  die  {y),  Woody.  Hardisty,  {h). 


Mr.  Teed  and  Mr.  Webb  supported  the  decision  of 
Vice-Chancellor. 

They  argued  that  the  general  rule  was  against  'fcA^ 
contention  of  the  Appellant,  and  that  the  cases  dted 
were  exceptions  depending  as  to  each  on  its  own  speciaf 
circumstances,  such  as  there  having  been  an  acknowledg- 
ment of  the  debt  by  the  party  sought  to  be  charger 
Besides  commenting  on  the  cases  before  cited,  they  me 
tioned,  Vernon  v.  Vawdry  (f),  Parker  v.  Young  (i). 

(a)  Cos,  temp.  Talbot,  109.  (/)  2  Sim.  227. 

(b)  1  P.  W,  1.30.  (g)  7  Sim,  80. 

(c)  3  Burr.  1380.  (h)  2  ColL  542. 

(d)  12  East,  179.  (i)  2  Atk.  119. 
((?)  19  Ves.  635.  (k)  6  Beav.  261. 


CASES  IN  CHANCERY.  437 


liv.  Stuart  appeared  for  the  residuary  legatee  of  Tho-        1852. 
Arnold,  but  the  Lord  Chancellor  held  that  he  was 
entitled  to  be  heard. 


3Vfr.  WiUcock  replied. 

7%«  LoBD  Chancellor. 

nhere  is  no  great  difficulty  in  this  case.    As  a  general 
proposition^  it  is  clear  that  a  breach  of  trust  does  not 
oozi.stitute  a  specialty  debt^  Vernon  v.  Vawdry  {a),  Cox 
V-  -Bateman  (A) ;  but  it  is  also  clear,  that,  where  there  has 
i>ee]i  a  deed  declaring  the  trusts  amounting  to  a  cove- 
liajcit,  as  Lord  Eldon  said  in  Lord  Montford  v.  Lord 
Cc^€iogan  {c),  and  where  there  has  been  a  debt  by  means 
of   the  trustee  having  money  in  lus  possession  and  ap- 
plying it  contrary  to  the  manner  in  which  under  his 
'^^•iid  he  has  covenanted  to  apply  it,  in  such  a  case  the 
^bihty  has  been  held  to  be  a  specialty  debt. 

The  Court  will  not,  however,  raise  a  covenant  without 

^^cessity,  as  may  be  seen  from  the  case  of  Bartktt  v. 

Hodgson  (d)  :   that  was  an  action  of  debt  on  a  bond 

brought  by  a  creditor  of  Peter  Holme  against  his  heir- 

^Maw :  it  appeared  that  Peter  Holme  and  another  were 

?^3rties   to   the    Defendant's    marriage  settlement,   by 

^hich  all  her  personal  property  was  assigned  to  them 

^pon  certain  trusts  for  her  benefit :  the  deed  contained 

a  clause,  "  that  the  trustees  should  not  be  chargeable 

with  or  accoimtable  for  any  money  arising  in  execution 

of  the  said  trusts,  but  what  the  person  or  persons  so  to 

be  accountable  should  actually  receive :"  Peter  Holme, 

his  co-trustee  being  dead,  received  money,  part  of  the 

trust  property,  which   he   did  not  apply  according  to 

the 

(a)  2  Ailc.  119.  (c)  19  Fe*.  636. 

(h)  2  Fm.  19.  (d)  1  r.  2?  42. 


Adey 
Abkold. 


ABNOIiD. 
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the  trusts:  under  these  circumstances  the  Defendant 
pleaded  plene   administravit,  claiming   as  against  tlie 
V.  Plaintiff  to  retain  the  amount  out  of  the  assets :  it  was 

insisted^  not  that  a  specialty  debt  arose  firom  the  declara- 
tion of  trusty  but  that  it  arose  firom  the  words  discharg- 
ing the  trustees,  which  it  was  contended  expressly  bound 
each  trustee  and  his  heirs  for  what  he  should  actually 
receive  :  Lord  Mansfield  however  said,  "  This  is  a  axa- 
mon  clause  of  indemnity  which  is  inserted  in  all  settle- 
ments :  the  sense  of  it  is  this,  that  the  trustees  and 
their  heirs  shall  not  be  accountable  for  more  than 
they  receive ;  they  are  adcountable  for  what  they  ac- 
tually receive,  but  not  as  under  a  covenant  :*'  and  Mr. 
Justice  Ashhurst  added,  "  It  is  not  a  clause  of  chaige^ 
but  rather  of  discharge  and  indemnity ;  it  is  to  take 
away  that  responsibility  which  each  would  be  under  fot 
the  acts  of  the  other  were  it  not  for  this  clause/' 

It  does  not  seem  to  have  occurred  to  any  odO  ^ 
the  case  just  referred  to,  that  the  mere  assignmeat  ^ 
trust  would  create  a  specialty  debt :  that,  however,  is  ^^ 
only  point  here,  for  on  looking  at  the  deed,  which  ^  * 
simple  transfer  firom  the  old  to  the  new  trustees,  I  c^ 
find  no  words  on  which  to  raise  a  declaration  or  agreemeU* 
amoimting  to  a  covenant :  there  is  an  obligation  to  p^" 
form  certain  trusts,  which  Equity  will  enforce,  but  vo^ 
thing  on  which  to  groimd  an  action  of  covenant.    This 
Court  will  enforce  a  trust,  but  only  qua  trust,  and  only 
so  far  as  to  make  it  fall  within  the  rule  which  consti- 
tutes the  claim  imder  it  a  simple  contract  debt.     I  take 
then  the  present  to  be  a  clear  case ;  and  that,  without  dis- 
turbing the  authorities,  there  being  in  the  deed  no  words 
to  raise  a  covenant,  the  sum  claimed  can  only  be  re- 
garded as  a  simple  contract  debt.      The  appeal  must 
therefore  be  dismissed. 
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1852. 


In  the  Matter  of  PAWCETrS  PATENT.  April  16, 

June  12, 

T^  this  case  the  object  of  the  petition  was  to  obtain  ^ 

the  sealing  of  the  Petitioner's  patent,  notwithstand-  Xjor^^j^an- 

ing  the  caveat,  which  had  been  entered  by  the  Respond-  cellor  Lobd 

8t«  IiboK" 
eata.    The  gronnd  on  which  the  application  was  made        Ibds. 

waa,  that  the  subject-matter  of  the  patent  had  been  duly  Where  a 

wEBrred  to  the  Attomey-General;  that  he  had  signed  ^^  before 

his  report  in  £Eivour  of  the  application,  after  the  usual  the  great  seal 

luitice  had  been  given  to  all  persons  who  had  caveats ;  ^^  patent,  the 

*l»t  the  Qneen^s  bill,  the  signet  bill,  and  the  privy  seal  LordChanoel- 

x'Yi  .  .  lor declmed 

"^  (a),  had  been  duly  obtained  without  opposition,  and  to  enter  into 

4at  it  was  not  till  after  the  privy  seal  bill  of  the  Peti-  ^®  °*®"^?  ^^ 

.  r      J  the  oppoBi- 

^ouer^g  patent  had  been  left  at  the  Lord  Chancellor's  tion,  but 

P^t  seal  patent  office  for  the  purpose  of  being  sealed,  Sbe^matter 

^^^  the  opposition  of  the  Respondents  was  raised.  back  to  tiie 


M^r.  Daniel  and  Mr.  Wodehouse,  for  the  Petitioner, 
^^mitted  that  it  was  not  competent  for  a  party  to  lie 
^  and  oppose  the  grant  of  a  patent  at  the  last  stage. 

Mr.  Campbell,  Mr.  Selwyn,  and  Mr.  T.  Webster,  contra. 

The  practice  of  the  Court  in  such  cases  is,  to  refer 
^e  matter  back  to  the  Attomey-General,  and  to  give 
the  same  force  to  the  opposition,  if  raised  the  day  before 
the  great  seal  is  sought  to  be  affixed  to  a  patent 
as  if  at  the  first  stage.  They  referred  to  In  re  Alcock's 
Patent  (&),  and  to  three  other  unreported  cases,  to 
Aofw  that,  according  to   the  present   practice  of  the 

(a)  By  the  Act  14  &  16  Vict.  c.  privy  seal  bill  is  dispensed  with. 
82,  the  necessity  for  obtaining  {b)  10th  December  1832  not 
the  Queen's  bill,  signet  bill,  and     reported. 


Attomey- 
General. 
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1852.        Court,  the  matter  must  be  again  referred  to  the  Attor. 
^^^^      ney-General. 
Fawcett*8 

Mr.  Daniel  in  reply,  cited  Ex  parte  Fox  (a) . 

7%e  Lord  Chancellor. 

I  cannot  take  upon  myself  the  duty  of  entering  in 
an  examination  of  the  merits  of  rival  specifications  i 
Court.  Lord  Eldon  seems  to  have  done  so  in  £ 
parte  Fox,  but  a  more  inconvenient  practice  I  cann 
well  conceive.  K  there  was  any  danger  of  stopping 
Petitioner's  application  by  my  not  entering  into 
merits,  I  might  hear  the  case  myself;  but  I  can 
no  such  groimd.  Under  these  circumstances  I  w 
not  act  in  opposition  to  the  four  authorities  which  ha. 
been  cited :  nor  am  I  inclined  to  interrupt  the  gen< 
business  of  the  suitor  by  introducing  a  very  mischievc 
practice,  and  one  which  would  lead  parties  to  delay 
tering  their  caveats  for  the  mere  purpose  of  compelli_ 
the  Lord  Chancellor  to  hear  the  merits. 


I  shall  send  this  case  back  to  the  law  officer  of  *^K^li< 
Crown,  with  a  direction  that  it  may  be  proceeded  vr  ith 
as  expeditiously  as  possible,  giving  leave  to  the  V^^ti- 
tioner  to  apply  to  mc  if  there  should  be  any  unreafi<:F/i^ 
able  delay  in  the  prosecution  of  this  order.     The  cost^ 
of  all  parties  to  be  reserved. 


July  17.  On  this  day  the  matter  was  again  mentioned  as  hav. 

ing  been  compromised. 

(a)  XV,  ^  B.  67. 
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1852. 


NAVULSHAW  v.  BROWNRIGG.  j^i^  22,  24. 

^HIS  was  an  appeal  by  the  Plaintiff  from  the  decision    Before  The 

of  theVice-ChancellorLord  Cranworth,  dismissing    -^^  Chati- 
.1     T»-ii      .1  mi      /.  n  ^  11  cellar  JjOTLB 

tne  Bill  with  costs.     The  facts  of  the  case  and  the  argu-      St.  Leok- 

^ents  are  very  fully  given  in  the  report  of  the  hearing        ^^^^' 
before  the  Vice-Chancellor  in  the  Ist  Volume  of  Mr.  Factors  Act 

Simcng^  Reports  (New  Series),  page  573 ;  and  the  fol-  ^  &  6  Vict. ' 
l^_.  ^  1.1.  ^' *^^   .        \  0.39,  aeon. 

mowing  statement,  which  is  necessary  m  order  to  render  tract  with  an 

*he  judgment  of  the  Lord  Chancellor  intelligible  to  the  *f^/^f  *^® 

''^^der,  is  taken  from  that  report.  goods  will  be 

valid  as 
a^inst  the 
III  March  1847,  the  Plaintiff,  a  merchant  in  India,  principal, 

®*^pped  two  boxes  of  pearls,  and  consigned  them  to  the  pers^  deal- 
■^^endants  Messrs.  Brownrigg  §•  Co.,  of  Liverpool,  for  ^^  ^^b  the 
®^G  on  his  account.    Shortly  before  the  pearls  arrived  in  him  to  be 
^n^land,  Messrs.  Brownrigg  ^  Co.  informed  the  Defend-  ^j^  ^^  ^^^* 
*^ts  Messrs.  Collet  §•  Co.,  their  London  correspondents,  the  goods 
^*iat  they  expected  to  receive  a  parcel  of  pearls  from  India  yid^lhat^^ 
*or  sale ;  and  Messrs.  Collet  8f  Co.  at  their  request  made  person  so 
^ine  inquiries  as  to  the  state  of  the  market  for  pearls,  londfide  and 

'^d  communicated  the   result  to   them.      The  pearls  "^thout  no- 
tice that  the 
*mved  in  May  1847,  and  on  the  26th  of  that  month  agent  is  act- 
Messrs.  Brtmnrigg  ^  Co.  sent  them  to  Messrs.  ColUt  ^^^J^^ 
^  Co.  to  get  them  valued  :  the  amomit  of  the  valuation  his  authority, 
was  2050/.     After  the  valuation  had  been  made,  Messrs.  ^^^  piedSee^ 
Brownrigg   Sf  Co.  instructed   Messrs.  Collet  §•  Co.  to  of  the  protec- 

cause  the  pearls  to  be  sold,  and  requested  those  gentle-  ^^^^  ^e  must 

men  be  fixed  with 
knowledge 
that  the  agent  is  so  acting  as  above  stated,  and  no  mere  suspicion  will  amount 
to  notice  ;  nor  will  the  knowledge  that  the  agent  has  power  to  sell  the  goods 
constitute  notice  that  he  has  not  power  to  pledge  them. 

A  bill  for  an  account  by  a  principal  a^amst  his  a^eut  is  not  necessary  where 
the  transacuon  to  which  it  relates  is  a  single  transaction  and  imtaintod  by  fraud. 
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1852.  men  to  accept  a  bill  for  2000/.  ou  the  security  of  ihexn, 

N^^vuMH^w  ^'^^^  Mesars.  Collet  Sf  Co.  did.     Before  that  transac- 

V.  tion  took  place^  Messrs.  Brownrigg  ^  Co.  had  accepted 

Bbowwbigg.  ^jjjg  ^j^^  ^y  ^j^^  PlaintiflF  against  the  pearls  to  the 

amount  of  2466/.;  but  Messrs.  Collet  if  Co.  did  not 
know  that  they  had  done  so  until  several  months  after- 
wards^ nor  were  those  gentlemen  informed  when  they 
accepted  the  biU  for  2000/.  that  the  pearls  were  the 
pearls  which  Messrs.  Broumrigg  ^  Co.  alluded  to  when 
they  said  they  expected  to  receive  a  parcel  of  pearls 
from  India  for  sale.     Shortly  before  July  1847,  Messrs. 
Broumrigg  Sf  Co,  sent  Messrs.  Collet  ^  Co.  the  invoice 
which  the  Plaintiff  had  sent  with  the  pearls;  it  ^wwlb 
signed  by  the  Plaintiff,   and  was  headed  as  follows, 
— "  Invoice  of  a  parcel  containing  two  boxes  of  pearls 
shipped  per  steamer  'Auckland/  Capt.  Hdmilton,  and 
consigned  to  Messrs.  Broumrigg  8f  Co.,  of  Liverpool,  for 
sale  and  returns  on  my  account  and  risk.''    In  /ts/jy 
1847,  Messrs.  Collet  Sf  Co.  caused  the  pearls  to  be  put  'Of 
for  sale  by  auction,  but  with  the  exception  of  a  small  pax^ 
they  were  bought  in:  those  that  were  sold  produce^ 
820/.     On  the  28th  August  1847,  the  bill  for  2000/.  feU 
due,  and  it  not  being  convenient  to  Messrs.  Braumri0^ 
fif  Co.  to  supply  the  money  required  to  pay  it,  Messrs 
Collet  Sf  Co.  at  their  request  accepted  their  bill  fc^ 
1680/.,  and  Messrs.  Broumrigg  §•  Co.  got  it  discounted^ 
and  remitted  the  amount  to  Messrs.  Collet  ^  Co.,  in 
order  that  therewith  and  with  the  320/.  they  might  take 
up  the  bill  for  2000/. :  a  similar  transaction  took  place 
between  the  parties  on  the  bill  for  1680/.  becoming  due. 
On  the  27th   November   1847,  Messrs.  Broumrigg  If 
Co.  stopped  payment.     Messrs.  Collet  Sf  Co/s  last  ac- 
ceptance fell  due  in  January  1848,  and  they  paid  the 
holder  the  amount  of  it :    all  the  bills  drawn  by  the 
Plaintiff  against  the  pearls,  except  one  of  small  amoimty 
were  dishonoured.     On  the  4th  March  1848,  Messrs. 

Forbes 


[Messrs.  Brownrigg  Sf  Co.).  On  the  8th  Mcnrch, 
u  Forbes  ^  Co.  inquired  the  date  and  amount  of 
ranee,  and  on  the  9th  March  Messrs.  Brownrigg 
e^ied  that  the  post  which  brought  Messrs.  Forbes 
f  letter  of  the  8th  March,  advised  the  sale  of  the 
;  o£  the  pearls  by  Messrs.  Collet  ^  Co.,  and  that 
t  proceeds  would  not  exceed  1500/.,  which  Messrs. 
if  Co.  would  naturally  hold  to  reduce  the  balance 
them  from  Messrs.  Broumrigg  ^  Co.  in  account, 
earls  were  sold  by  private  contract  on  the  8th 
i  by  a  person  employed  by  Messrs.  Collet  ^  Co,, 
roduced  1300/.;  and  on  the  11th  March  those 
nen  wrote  in  reply  to  a  letter  to  them  of  the 
}farch  from  the  Plaintiff's  solicitors,  that  having 
d  and  paid  bills  on  accoimt  of  the  pearls,  the 
ds  were  credited  accordingly. 

ler  these  circumstances  the  Bill  was  filed,  charging 
efendants  with  fraud,  and  praying  for  an  account 
lyment  of  the  proceeds  of  the  pearls.  The  cause 
m  to  be  heard  before  the  Vice-Chancellor  Lord 
forth  in  June  1851,  and  his  Lordship  having  dis- 
.  the  bill  as  above  stated,  the  Plaintiff  appealed  to 
ord  Chancellor.  The  question  between  the  parties 
led  on  the  effect  to  be  given  to  the  Factors  Act, 
Viet,  c  89. 

Bethell  and  Mr.  Letvis,  for  the  Plaintiff. 


Bbowkbioo. 


444  CASES   IN   CHANCERY. 

1852.        visionB  of  the  several  Statutes  relating  to  pledges  of 
Navumhaw   ^y  factors,  namely,  4  Geo.  4,  c.  83,  6  Geo.  ^  c  94, 
V.  5  &6  Fie/.  0.39,  and  to  the  cases  of  £t;an«y.  7Vii0fuiii(i 

Gill  V.  Kymer  (A),  Haynes  v.  Foster  {c).    Upon  the  poi 
of  the  form  of  the  suit,  as  a  bill  in  respect  of  a  si 
transaction,  they  cited  Mackenzie,  v.  Johnston  (<Q, 
Mit.  PL  159,  ed.  4. 

Mr.  Roll  and  Mr.  Goldsmid,  for  the  Defendants,  si        ^ 
ported  the  decision  of  the  Vice-Chanccllor. 

• 

The  line  of  argument  adopted  by  them  was  similacr*    -to 

that  which  will  be  found  taken  by  the  Lord  ChanceULor 

in  his  judgment.    They  cited  Stedman  v.  Martinnani    C^i 

Ex  parte  Skinner  (/).     In  reference  to  the  form  of    *lie 

suit,  they  mentioned  Adams  v.   Fisher  (g),  Locku^^^cd 

V.  Abdy  (A),  King  v.  Rossett  (i),  Foley  v.  HiU  (*), 

lipsY.PhiUips(l). 

Mr.  Lewis  replied. 

The  Lord  Chancellor. 

This  is  a  case  of  very  great  importance  to  the 
cantile  world,  and  depends  upon  certain  Acts  of 
liament,  which  are  framed  in  rather  a  peculiar  msxm^'^' 
The  general  question  is  as  to  the  right  of  the  Vhioti^ 
to  recover  the  proceeds  of  two  boxes  of  pearls  which  b^ 
consigned  to  this   country  for  sale,  and   which  wen^ 
pledged  by  the  consignee,  and  were  afterwards  sold  by 
the  pledgee  under  circumstances  which  I  shall  presently 
state. 

It 

(a)  1  Moodi^  Sf  B.  10.  (^)  3  Myl.  ^  Or.  626. 

(h)  6  Moore,  503.  (h)  14  Sim.  437. 

(c)  2  Cromp,  Sf  M.  237.  (t)  2  You,  Sf  J.  33. 

(d)  4  Madd,  373.  (k)  I  Phil.  399. 

(e)  13  East,  427.  (I)  9  Hare,  471. 
(/)  1  Deac.  Sf  Ch,  403.    , 
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Zt  is  impossible  to  refer  with  any  advantage  to  the  1852. 
&ot8  of  the  ease,  without  first  ascertaining  what  the  law  nTtulshaw 
is  su  regards  the  right  of  the  factor  to  pledge  the  goods  ^  v, 
wluch  are  intrusted  to  him  for  sale,  that  is,  the  right  to 
do  BO  as  between  him  and  the  person  to  whom  he 
pledges  them.  Upon  this  subject  the  common  law  was 
very  strict,  for  not  only  the  factor  could  not  pledge  the 
goods,  however  necessary  it  might  be  to  raise  money 
for  the  purposes  of  the  principal,  but  even  where  he  had 
accepted  bills  for  the  principal,  he  could  not  pledge  the 
goods  so  as  to  give  the  pledgee  the  right  to  retain  the 
P«x>duce  of  those  goods  if  he  sold  them,  even  to  pay  bills 
dra^im  upon  the  original  agent  and  paid  by  the  pledgee 
to  the  credit  and  honour  of  the  principal:  so  that, 
^^  point  of  feet,  there  could  by  the  common  law  be  no 
dejQing  by  way  of  pledge  with  goods  which  had  been 
'^Jxutted  to  an  agent,  without  an  express  authority  to 
pledge.  That  was  found  to  be  inconvenient,  and  several 
-^<5ts  of  Parliament  were  passed  successively,  in  order  to 
^*^eet  the  case;  but  it  is  by  slow  degrees  that  the  pre- 
*®^t  state  of  the  law  has  been  arrived  at. 

The  first  Act,  the  4th  Geo.  4,  c.  88,  went  a  very 
^ort  way  :  it  merely  gave  to  the  person  who  took  the 
SPods  pledged  a  right  co-extensive  with  that  of  the 
P^iBon  pledging. 

Then  came  the  6th  Geo,  4^  c.  94,  which  went  a  great 
^further.  It  in  the  first  place  provided  by  the  second 
section,  that  any  person  or  persons  intrusted  with  and 
in  possession  of  bills  of  lading,  &c.,  should  be  deemed  to 
be  the  true  owners  of  the  goods  mentioned  in  them,  so 
&r  as  to  give  validity  to  any  contract  or  agreement  to 
be  made  by  such  person  or  persons  so  intrusted  and  in 
possession  with  any  person  or  persons  for  the  sale  or 

disposition 
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1852.        disposition  of  the  said  goods,  or  for  the  deposit  or  pledg 
rn^^w  thereof,  &c. ;  provided  that  such  person  or  persans  ha 
V.  not  notice  by  such  documents^  or  either  of  them^  g 

otherwise  that  snch  person  or  persons  so  intrusted  e 
aforesaid  were  not  the  actual  and  bond  fide  owners  i 
such  goods.    This  enabled  the  agent^  as  regarded  thia 
persons^  to  sell  or  to  pledge  property^  provided  die  perac 
to  whom  he  sold  or  with  whom  he  pledged  it  A 
not  know  that  he  (the  person  selling  or  jdedging)  *«» 
not  the  actual  and  bond  fide  owner  of  the  proper^ 
Thus  an  agent  could  only  be  safely  dealt  with  for  si« 
or  pledge  if  he  was  not  known  to  be  such  agent.    Tl:^ 
followed  the  important  clause  in  the  fourth  secti!^ 
which  is  still  operative^  and  is  very  differ^it  from  t!K: 
just  noticed :  it  iJ9^  that  after  the  day  named  it  shall 
lawful  for  any  person  to  contract  with  any  agent    i 
trusted  with  any  goods^  wares^  or  merchandise^  or  to  w1b.c: 
the  same  may  be  consigned  (not  saying  for  what  pmrpc^ 
but  generally)^  for  the  purchase  of  any  such  goodsi  waW 
and  merchandise^  and  to  receiye  the  same  of  and  pi 
for  the  same  to  such  agents  and  such  contract  shall   1 
binding  upon  the  owners,  "  provided  such  contract  an 
payment  be  made  in  the  usual  and  ordinary  course  ^ 
business,  and  that  such  person  or  persons^  &c.,  shall  iK>^ 
when  such  contract  is  entered  into  or  payment  mad^ 
have  notice  that  such  agent  or  agents  is  or  are  not  aiH- 
thorized  to  sell  the  said  goods,  wares,  and  merchandifle^ 
or  to  receive  the  said  purchase-money/'     This  danse 
takes  entirely  another  view  of  the  case  from  that  pre- 
sented in  the  second  section,  where  the  validity  of  tiis 
transaction  is  made  to  depend  upon  the  person  dealing 
not  knowing  that  he  is  dealing  with  an  agent,  whereas 
in  this  fourth  section  the  person  dealing  does  know  thai 
he  is  dealing  with  an  agent,  but  though  he  know  this,  if 
he  does  not  also  know  that  the  agent  has  not  aatlio- 

rity 
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ritry  to  do  the  act,  he  is  perfectly  safe  in  buying  the       1852. 
goods.    So  fer,  therefore,  the  hiw  is,  that  a  man  may   n^;^w 
safely  buy  of  an  agent^  knowing  him  to  be  such^  if  v. 

he  does  not  know  (and  this  is  absolutely  necessary) 
ikkSLt  the  agent  is  prevented  from  selling.  The  Act 
alao  gives  to  persons  accepting  goods  in  pledge  from 
known  agents,  the  interest  of  the  person  who  makes  the 
pledge,  and  there  is  a  provision  making  the  act  of  the 
agent,  where  he  acts  contrary  to  his  authority,  a  misde« 
meaner,  on  which  I  shall  have  an  observation  to  make 
presently :  so  that  whilst  the  Legislature  gave  to  mer« 
chants  and  persons  dealing  with  agents  every  possible 
secority,  it  did  not  give  impunity  to  the  agent  who  did 
a  wrongful  act  in  making  a  pledge  or  sale  which  his 
authority  did  not,  as  between  him  and  his  principal, 
equable  him  to  carry  into  execution. 

There  were,  however,  after  the  passing  of  this  Act, 

vtill  further  difficulties  to  be  dealt  with,  for  it  will 

^    found,  on  looking  at  the  second  section,  that  it 

relates  only  to  purchases  and  pledges  where  the  per- 

^^91  taking  the  property  does  not  know  that  the  party 

&om  whom  he  takes  is  an  agent,  and  the  fourth  sec- 

tiou  only  provides  for  the  cases  of  sale  or  purchase. 

The  5  &  6  Vict.  c.  89,  however,  carried  the  law  ftir- 

^her.    After  reciting  the  former  Act  of  Parliament,  it 

^^tes,  '^  but  under  the  said  Act  and  the  present  state 

^  the  law,  advances  cannot  safely  be  made  upon  goods 

or  documents  to  persons  known  to  have  possession 

dtereof  as  agents  only;''  it  thus  states  that  as  the  law 

then  stood,  advances  could  not  safely  be  made  to  a  man 

whom  you  knew  to  be  an  agent  only,  which  was  true 

enough :  it  then  recites,  and  a  very  important  recital  it 

13,  '' whereas  advances  on  the  security  of  goods  and 

merchandise  have  become  an  usual  and  ordinary  course 

Vol.  II.  G  G  d.  m.  g.    of 
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1862.       of  business^  and  it  is  expedient  and  neoeasary  that  lei 
^^^^"^"^^"^^      flonable  and  safe  £acilities  should  be  afforded  thioeb 
V,  and  that  the  same  protection  and  validity  ahonld  b 

extended  to  bond  fide  advances  upon  goods  and  mea 
chandise  as  by  the  said  recited  Act  is  given  to  sale 
and  that  owners  intrusting  agents  with  the  posaesaion  < 
goods  and  merchandise^  or  of  documents  of  title  thereli 
should  in  all  cases  where  such  owners  by  the  said  recite 
Act  or  otherwise  would  be  bound  by  acontract  or  agrei 
ment  of  sale^  be  in  like  manner  bound  by  any  oontm 
or  agreement  of  pledge  or  lien  for  any  advanoea  tes 
fide  made  on  the  security  thereof.''  The  Act  of  Pe 
liament  in  fact  states  that  money  could  not  tiien 
safely  advanced  upon  the  pledge  of  gooda  with  a  laur^ 
agent^  and  says  that  advances  on  the  security  of  god 
had  become  an  usual  and  ordinary  course  of  bmin^ 
and  that  it  is  desirable  to  put  such  advances  upon  pa 
cisely  the  same  footing  as  purchases  stood  under  iheCc 
mer  Act  of  Parliament;  it  recites  that  much  Hti^ 
tion  had  arisen^  and  that  it  was  desirable  that  the  Ifl 
should  be  put  on  a  dear  and  certain  basis ;  and  it  tie 
takes  an  entirely  new  mode  of  carrying  this  into  effecs 
By  the  6  Geo.  IV,,  the  way  in  which  it  was  carried  infe^ 
effect  was  by  saying  that  a  man  might  purchase  firam  tf 
known  agent^  provided  that  it  was  in  the  usual  conm  afl 
business^  and  that  he  did  not  know  that  the  agent  had 
not  authority  ;  so  that  only  two  things  were  neccwary 
to  give  validity  to  a  sale  by  even  a  known  agent,  namdy, 
firsts  that  it  was  in  the  ordinary  course  of  bnsinesa,  and, 
secondly^  that  the  person  dealing  did  not  know  thail 
the  agent  had  not  authority  to  sell.  The  Act  of  tfai 
5  &  6  Vict.  c.  39^  intending  then  to  put  pledges  ufm 
exactly  the  same  footing  as  purchases,  states  ths 
'^  advances  on  the  security  of  goods  and  merchandia 
have  become  an  usual  and  ordinary  course  of  busineiB;;' 

thi 
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fluB  nmit  mean  an  usual  and  ordinary  course  of  business        1852. 

rf  general  agents,  that  is,  of  general  agents  for  sale.   jj^^^^^^T^^^ 

'Hien  observe  the  difference  in  the  machinery.     The  v. 

^oarma  Act  says  that  a  man  is  safe  in  buying  of  a 

kiuiwn  agent  in  the  ordinary  course  of  business,  if 

^  is  not  aware  that  the  agent  has  not  authority; 

li*^  this  Act  recites  that  the  pledge  is  in  the  ordinary 

^oune  of  business,  and  does  not  therefore  make  that  any 

wn^  a  condition,  but  assumes  that  the  pledge  will  be 

^>&  tiie  ordinary  course  of  business ;  and  it  then  provides, 

^bat  after  the  passing  of  the  Act  any  agent  who  shall 

^faiereafier  be  intrusted  with  the  possession  of  goods, 

cf  the  documents  of  title  to  goods,  shall  be  deemed 

taken  to  be  the  owner  of  such  goods  and  documents, 

£yr  as  to  giye  validity  to  any  contract  or  agreement 

1^   way  of  pledge  lien  or  security  band  fide  made  by 

*>iy  person  with  such  agent,  as  well  for  any  original 

'(^itti  advance  or  payment  made  upon  the  security  of 

*iusii  goods  or  documents,  as  also  for  any  further  or 

OQt^timiing  advance,  and  such  contract  or  agreement 

^hall  be  binding  upon  and  good  against  the  owner  of 

**U^  goods  and  all  other  persons  interested  therein, 

^^otvrithstanding  the  person  claiming  such  pledge  or  lien 

^^*^^y  have  had  notice  that  the  person  with  whom  such 

^^litract  or  agreement  is  made,  is  only  an  agent.    The 

Act  no  longer  says  that  the  transaction  must  be  in  the 

^^^dinazy  course  of  business,  because  it  states  that  it 

^  ^  but  for  the  purpose  of  giving  title  to  the  pledgee  it 

^i^iiatitutes  at  once  the  agent  the  owner ;  it  says  that  a 

pctaon  dealing  with  an  agent  for  pledge  of  property  may 

s>&ly  consider  him  as  the  owner  although  he  knows  him 

to  be  an  agent,  provided  only  such  person  is  acting  bonA 

fi^,  and  that  he  is  not  bound  to  ask  for  the  agent's 

authority.    This  places  the  matter  on  a  totally  different 

gnxmd  to  that  on  which  it  stood  previously ;  the  agent  is 

GG  2  to 
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1852.       to  ^  deemed  the  owner  of  the  property^  and  may  be 
^-^^''^^      with  88  soch^  prorided  the  party  dealing  with  him 

o.  bond  fide.    Then  comes  the  proviso  in  the  third 

Bbowkbioo.  lipoid  which  everything  turns :  it  is,  that  everything 
the  Act  contained  shall  be  deemed  and  construed  to 


validity  to  such  contracts  and  agreements  only,  and 
protect  only  such  loans,  fee  ''as  shall  be  made  bondfi^^ 
and  without  notice  that  the  agent  making  such 
or  agreements  as  aforesaid  has  not  authority  to  make 
same,  or  is  acting  mala  fide  in  respect  thereof  against 
owner  of  such  goods  and  merchandise : ''  it  further  p 
vides,  that  nothing  therein  contained  shall  be 
to  extend  to  or  protect  any  lien  or  pledge  for  or  in  'Mt 
spect  of  any  antecedent  debt  owing  from  the  agenft;  " 
the  person  to  whom  the  pledge  is  given.  It  was  no€;  < 
course  the  object  of  the  L^islature  to  authorise  tm 
agent  to  pledge  another  man^s  property  or  to  devijft;^ 
from  any  orders  or  authority  received  from  the  owi&i 
and  therefore,  as  the  Act  expresses  it,  for  the  purpose 
to  the  intent  of  protecting  bond  fide  loans  and  advancg^- 
(though  made  with  notice  of  the  agent  not  beingti^ 
owner,  but  without  any  notice  of  the  agent* s  acthi^p-' 
without  authority)  and  to  no  ftirther  or  other  intent  oc^ 
purpose,  such  contract  or  agreement  shall  be  binding. 

Under  this  Act,  therefore,  an  agent  may  be  treatei 
as  the  owner  of  the  property  in  accepting  from  him  a 
pledge  of  goods  known  to  have  been  deposited  with  or 
transmitted  to  him  as  agent,  if  the  transaction  is  btmA 
fide  (it  is  assumed  it  will  be  in  the  ordinary  course  of 
business)  and  there  is  no  notice  that  the  agent  is  mak^ 
ing  the  contract  either  maid  fide  or  beyond  his  autho- 
rity.   There  is  a  further  provision  as  regards  the  mis- 
demeanor, which  stm  continues,  but  with  a  very  impor- 
tant alteration,  to  which  I  shall  presently  refer. 

So 
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So  &ij  theoi^  nothing  can  be  plainer  than  the  Act  of        1852. 

Parliament;  but  the  question  naturally  arises^  what  is    pr^"*""^'""*^ 

^he  aort  of  notice  which  is  to  bind  the  person  accepting   _      v. 

^e  pledge.    This  point  came  before  Lord  Tenierden  at 

^im  Prius^  in  the  case  of  Evana  v.  Trueman  (a)^  and  his 

^^rdahipy  referring  to  the  Act  6  Geo.  lY.,  which  is  still 

buidiog  as  regards  purchases^  as  the  Act  of  the  present 

Queen  is  as  r^ards  pledges^  lays  down  the  rule  generally, 

^^Ud  8ay%  ''  The  expression  of  the  Statute  is^  that  a  party 

^  to  be  entitled  to  its  protection  if  he  shall  not  have  notice 

t^  the  documents  or  otherwise  that  the  pledger  was  not 

the  actual  and  bona  fide  owner  of  the  goods  pledged : 

^  person  may  have  knowledge  of  a  fact  either  by  direct 

ooxnmunication,  or  by  being  aware  of  circumstances 

them  and  judging  from  them^  to  the  conclusion  that  the 

&ct  is  so :  knowledge  acquired  in  either  of  these  ways 

ia  enough,  I  think,  to  exclude  a  party  from  the  benefit 

of  the  provisions  of  this  Statute ;  slight  suspicion  I  think 

^^ill  not.''    This  last  statement  appears  to  be  laid  down 

&  little  too  much  at  large :  I  do  not  mean  to  say  that 

^^uxpmistances  may  not  be  equivalent  to  an  actual  notice, 

because  they  may  be  stronger  than  any  words ;  but  I 

should  say  that  no  mere  suspicion  would  affect  the 

^'^xisaction.      The  Act  was  intended^  give  validity  to 

8^<ieral  dealings  in  the  city  of  London;   and  it  would 

'^^^er  do  to  say,  that  a  person  may  deal  with  another 

vlxo  is  an  agent  but  who,  as  regards  him,  is  considered 

^   the  owner  provided  he  is  acting  bona  fide  and  has 

'"^t  notice  that  the  agent  goes  beyond  his  authority, 

s^d  then  to  hold  that  suspicion  would  fix  him  with 

B^Aice,    If  there  is  any  mala  fides  there  is  an  end 

oi  the  case ;  but  if  the  person  is  acting  in  good  faith 

it  is  impossible  to  say  that  any  mere  suspicion  can  take 

from 

(a)  1  Mood^  if  R.  10. 


462  CASES  IN  CHANCERY. 

1852.  ffQ^  iiiiQ  the  protection  with  which  he  is  snrroimdedE 
Natulshaw  by  the  Act.  I  think  therefore^  that  Lord  linierden  did^ 
-.     ^'  not  put  the  case  so  strongly  as  it  should  have  been  putta 

in  faYour  of  the  Plaintiff;  but  I  do  not  find  the  lear^ 
fault  with  the  way  in  which  the  case  was  left  to  th^^ 
jury :  His  Lordship  says^  ''  The  question  I  shall  leav*^ 
to  the  jury  in  this  case^  where  there  is  no  evidenc 
of  direct  communication  is,  whether  the 
were  such  that  a  reasonable  man  and  a  man  of 
applying  his  understanding  to  them,  would  know 
the  goods  were  not  Nevitfs;*'  not  whether  he 
draw  a  conclusion,  or  might  believe  or  fancy  or 
implied  notice,  but  he  put  it  to  the  jury  whethcf 
reasonable  man,  in  the  common  course  of  business,  ^m 
plying  his  mind  to  the  matter,  would  know  it.  It:, 
necessary,  therefore,  even  according  to  this  case^  to  &: 
man  with  knowledge  of  the  want  of  authority  in  oi 
to  take  &om  him  the  benefit  of  the  Statute ;  and  in  tlL  ^ 
way  I  entirely  agree  with  the  view  which  the  learn*^ 
Judge  took  of  the  construction  of  the  Act  of  Parli^ 
mcnt. 

In  the  case  before  me,  the  goods  were  sent  by  ft^ 
Plaintiff  Mr.  Navuhhaw  to  Messrs.  Brownrigg  for  sak 
there  is  no  doubt  4bout  that ;  and  it  is  ai^ed,  and  prr 
perly  argued,  that  by  the  common  law  the  power  of  u 
would  not  authorize  a  pledge :   that,  however,  was  f 
very  thing,  subject  only  to  the  proviso  before  noticed,  wl 
was  intended  to  be  remedied  by  the  Statute.    Mr.  Nc 
shaw  almost  immediately  drew  upon  Messrs.  Srowf 
as  against  his  consignment  for  a  sum  largely  exec 
the  value  of  the  goods  which  he  had  transmitted 
there  is  no  doubt  that  this  act,  though  imder  i 
law  it  would  have  given  the  ])ledgcc  no  right,  eve* 
had  paid  the  bills,  to  have  retained  the  goods,  wb 
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hard  caae^  rendered  a  pledge  almost  necessary^  unless        1852. 
it    ia  supposed  that  Messrs.  Broumrigg  could  pay  with-    jpj]^^^][^^ 


it.    We  have^  of  course^  no  right  to  look  at  the  insol-  v, 

vexi^;  it  must  be  considered  a  matter  of  accident  or  mis- 
fiurtime^  and  though  bearing  hardly  on  the  Plainti£P^  it  has 
itiimg  to  do  with  the  law  of  the  case.  In  drawing,  there- 
in for  that  laj^  amount^  Mr.  NamUshaw  gave  a  colour 
the  very  right  to  pledge,  and  no  doubt  drove  the  agents 
the  necessity  of  pledging  with  the  London  house^  in 
%  at  all  events,  to  be  in  funds  to  meet  their  liabili- 
for  those  bills.    It  may  be  taken  for  granted  that  a 
oonsignment  of  this  nature  is  for  sale^  and  in  dealing 
an  agent  it  must  in  every  case  be  assumecl  that  he 
a  power  to  sell^  and  the  Act  says  that  it  has  become 
usual  course  of  business  to  pledge.    It  was  not  legal^ 
\nxt  it  had  become  the  usual  course  of  business,  and  the 
isiieaning  is  to  give  legal  effect  to  that  usual  course  of 
lousiness.    When,  therefore,  a  man  is  dealing  for  pledge 
wi^b  an  agent  who  has  the  consignment^  the  knowledge 
tliat  he  has  the  power  to  sell  appears  to  me  to  amount  to 
iio-tliiiigy  for  every  agent  who  has  the  disposition  of  goods 
ii^iast  be  supposed  to  have  such  a  power:  the  pearls 
I^Gare  were  sent  over^  not  to  be  cast  into  the  Mersey,  but 
^    1)e  disposed  of:  the  agents  had  therefore  a  power  to 
^^11,  and  having  that  power,  the  Act  means  to  give  them 
V^'^^et  to  pledge  in  the  clearest  and  strongest  terms ;  and 
^^^^   drcumstance  that  the  person  dealing  with  them 
**^0(?r8  of  the  power  to  sell  (the  way  in  which  he  knows 
^  cuuyther  question^  but  I  will  assume  that  in  the  present 
ii^^tanoe  Messrs.  Colkt  8f  Co.  had  a  clear  knowledge  that 
w«re  was  a  power  of  sale  by  express  intimation  before 
they  accepted  the  bill  and  took  the  pledge),  would  not 
dter  the  right,  because  even  if  not  informed  of  it,  he 
loost  be  considered  to  know  it.   I  am  assuming  a  case  in 
which  the  person  dealing  knows  that  he  is  dealing  with 

an 
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1852.       an  agent,  and  then,  either  the  agent  haa  the  Tight::   to 
NiTTTLSHjLW   P^®^^  ^^^  property  when  cadet  qiuutio,  cat  he  UKiost 


V.  have  the  right  to  aell^  (and  because  the  (Mroperty  mu^  lie 

'SaowvaiAo 

in  his  hands  for  some  object  of  merchandise^  the 


dealing  mnst  have  knowledge  of  that  right) :  but 
thing  further  is  wanted  than  the  right  positively  to  aollr 
there  must  be  a  prohibition  from  the  owner  to  pledge*'  Xi^ 
when  Mr.  Ncnndshaw  sent  over  those  goods,  he  had 
'^  I  send  them  to  you  for  sale,  but  I  direct  you  not 
pledge  them :  I  will  not  authorize  you  to  plec^ 
but  I  direct  a  sale  by  yourselves ;"  and  that  had 
communicated  to  the  London  house,  I  am  perfectly  dett^^ 
that  they  could  not  then  have  advanced  money  by  irsy 
of  pledge,  because  they  would  have  known  that  the  LiMr- 
pool  firm  was  making  the  contract  without  authority,  that 
is,  that  they  were  prohibited  from  making  it.  In  any  other 
view  of  the  law,  I  do  not  see  where  the  safety  of  the  Act 
lies :  in  every  case  the  agent  muist  be  assumed  to  have 
power  to  sell,  and  it  is  not  to  be  assumed  that  he  has  not 
power  to  pledge ;  there  is  no  obligation  to  inquire,  and 
under  the  Statute  it  is  necessary  that  it  should  be  known 
that  he  was  prohibited  from  pledging,  in  order  to  en- 
danger  the  taking  a  pledge.  If  we  are  to  speak  alxmt 
probabilities  in  the  dealings  which  occur  in  a  great 
city,  where  there  are  ten  thousand  of  these  transactjont 
occurring  constantly,  what  presumption  can  be  more 
reasonable  than  that  which  happened  in  the  case  before 
the  Court  should  happen.  Messrs.  Broumrigg  were  in  the 
possession  of  these  goods  of  value ;  they  were  known  to 
possess  them  as  agents;  they  went  to  Messrs.  Collet  if 
Co.y  saying,  "  We  have  received  these  pearls  from  IntKOy 
and  we  desire  you  to  have  them  valued,  with  a  view  to 
a  sale.^^  The  actual  deposit  of  the  goods  was,  it 
will  be  observed,  in  clear  furtherance  of  the  directions  of 
Mr.  NavtUshaw  himself,  for  it  was  not  supposed  that 

the 


Bbowhbiog. 
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the  honse  at  Liverpool  were  going  themaelyes  to  sell        1852. 

the  pearls ;  I  take  for  granted^  therefore,  that  the  de-   -kt^'^^CT^^ 

P^t  wtts  in  furtherance,  and  not  at  all  in  disobedi-    _      «. 

^itfio  of  the  instructions  they  had  received,  or  a  breach 

of  their  authority.    The  pearls  urere  valued  accordingly 

^  2050/.  $  Messrs.  Brownrigg  then  go  to  the  London 

'^iiae^  in  whose  possession  the  goods  had  been  for  nearly 

*  month,  and  say  '^  We  want  an  advance  ^^  it  is  mani- 

&st  that  at  that  time,  and  the  subsequent  sales  showed  it, 

^'^cae  articles  did  not  meet  with  a  ready  or  good  sale. 

^easrs.  Brownarigg  say,   "We  want  you  to  advance 

2000/.,''  (it  is  a  question  who  ofifered  the  2000/.,  but 

*h3.t  has  nothing  to  do  with  the  case,)    "  we  want  you 

to  make  an  advance  on  these  pearls/^     That  application 

^^^  as  good  a  security  as  a  man  could  have  that  the 

^'^^xisaction  was  bon&fide:  it  was  made  in  the  ordinary 

^^^^'^^Use  of  business,  and  there  was  nothing  to  lead  to 

^J^don,  the  goods  having  been  left  nearly  a  month 

Messrs.  Collet,  and  not  a  shilling  having  been  pre- 

'^^^"^dy  demanded  upon  them.    In  point  of  fact,  although 

/^^^  London  house  did  not  know  it,  Messrs.  Brownrigg 

accepted  before  that  period  bills  to  the  amount  of 

6/.  in  &vour  of  Mr.  Navulshaw.  for  which  of  course 
tl^i 


■J  would  have  held  and  been  entitled  to  hold  the  pearls 

security.    I  consider,  therefore,  the  very  application 

the  loan  as  an  assurance  on  the  part  of  Messrs. 

^^^^""oumrigg  that  they  had  a  right  to  pledge,  and  I  think 


^'^^'^t  in  that  view  Messrs.  Collet  8f  Co.  had  a  right  to 

*^^^  with  them  as  if  they  were  the  owners  of  the  pro- 

V^^iy,  dealing  with  them  as  holders  (for  the  whole  turns 

"^^TKm  that)  with  perfect  bona  fides.     Independently  of 

^^«Uit,  the  only  admission  as  to  knowledge  is  that  read 

from  the  answer  of  Jacob  Collet ,  in  these  words  :  "  They 

ielieve  that  shortly  before  the  pearls  arrived  in  Eng^ 

land,   Mr.   Broumrigg  verbally  informed  Defendants' 

firm 
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1852.        film  that  they  expected  to  leceiTe  fixim  Iftdia  paiodi 

nI^^^w   o^  P®"^  *"  •«^« '"  ^'^t  it  ^o^ld  be  a  very  strong  thini 
9.  to  say  that  that  general  statement^  before  the  pearl 

arrived^  should  be  taken  as  bringing  to  this  party  know 
ledge  that  this  was  the  identical  parcel  of  pearb  whid 
was  sent  to  him  for  sale:  the  answer  does  not  sw 
fidr  sale  and  for  no  other  purpose.  It  may  be  obaervei 
also  how  very  likely  it  was^  even  if  this  were  strictL 
the  view  of  it^  that  Mr.  Navuhhaw  when  dnKwin 
those  bills  for  24661.,  which  must  have  been  a  lai|g 
proportion,  even  in  his  view,  of  the  value  of  the  peariE 
would  at  the  same  time  write  and  say  that  he  did  n** 
object  to  their  being  pledged  for  that  sum  in  case  tfa 
Lwerpaol  house  found  it  inconvenient  to  make  the  aif 
vance,  and  directing  them  not  to  hurry  the  sale  becaiue 
he  expected  a  good  return  on  it :  he  did  not  say^  ''  Sdl 
those  goods  and  get  rid  of  them  as  quickly  as  you  can, 
whatever  the  state  of  the  market  may  be/'  but  he  desired 
to  have  a  ready  although  a  beneficial  sale.  It  wovU 
be  the  most  unsafe  thing  in  the  world  to  deal  witli 
matters  of  this  sort  upon  the  presumption  that  thi 
man  taking  the  pledge  did  know  all  that  had  occurred, 
or  did  not  know  that  nothing  had  occurred  subae* 
quently  to  the  information  thus  communicated  to  bin: 
that  a  given  parcel  of  pearls,  taking  this  to  be  thai 
parcel,  had  been  transmitted  to  the  house,  or  was  tc 
be  transmitted  to  the  house  for  sale.  I  think  there* 
fore,  even  in  that  view,  taking  Messrs.  Collet  ^  Co 
to  have  had  fiill  knowledge  that  the  pearls  were  trans- 
mitted for  sale  (not  thinking  that  that  would  pre 
vent  them  dealing  with  the  agent  as  for  a  pledge] 
and  Messrs.  Brownrigg,  taking  upon  themselves  th< 
disposition  of  the  property  in  a  bona  fide  tranaac 
tion,  which  I  must  treat  under  the  Act  to  be  a  trans 
action  in    the    ordinary  course    of    business  withoa 

an' 
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any    neoesnty  of  further  inqoiry,  that  this  cannot  be        1852. 

oaosidered  a  case  in  which  there  waa   any  notice  to      *^--~^~*-^ 

MeaaiB.  Collet  if  Co.  v. 

Bbownbioo. 

I  li^Te  already  pointed  out  that  in  the  Act  of  the 

^   Geo.  IV.,  c  94^  it  is  required  that  the  purchase  shall 

be  in  the  ordinary  course  of  business^  and  that  in  the  Act 

of  the  present  Queen  no  such  thing  is  required^  for  the 

v^easons  I  have  stated :  that  Statute  takes  a  new  shape, 

^*^aiing  the  agent  the  owner  for  the  purpose  of  conferring 

*  tttie  by  way  of  pledge^  though  he  is  known  to  be  agent^ 

Provided  the  person  dealing  is  acting  bond  fide,  and  does 

^o^  know  that  the  agent  has  not  power  to  make  the 

Pl^ddge.    I  am  therefore  clearly  of  opinion,  that  I  could 

^O'k  give  effect  to  the  daim  of  the  Appellant  without 

^^=srikmg  at  the  clear  intent  of  this  Act  of  Parliament. 

3n  regard  to  what  has  been  argued  in  reference  to  the 

^^^"^^anccs  and  bills  drawn,  the  two  Acts  before  referred 

^"^       have  taken  a  singular  form  when  providing  for  its 

'^^^^fijig  a  misdemeanor  in  an  agent  to  exceed  his  autho- 

"  **;^  by  pledging  the  goods  of  his  principal.    In  the  first 

•^^ci^t^  the  6  Geo.  TV.  c.  94,  where  it  is  called  a  mis- 

^^^^-^aieanor  to  do  so,  but  the  case  of  the  agent  deposit- 

^^'^^^^g  to  secure  a  debt  due  to  himself  by  the  principal 

^      ^sxcepted,  it  is  provided  expressly  by  the  eighth  sec- 

^^■^^31,  "that  the  acceptance  of  bills  of  exchange  by 

^^^^^;h  person  or  persons,   drawn  by  or  on  account  of 

^^^ch  principal  or  principals,  shall  not  be  considered 

^^  constituting  any  part  of  such  debt  so  due  and  owing 

^>0m   such    principal  or    principals,   within  the    true 

Uitent  and  meaning  of  this  Act,  so  as  to  excuse  the 

oonsequence  of  such  a  deposit  or  pledge,  unless  such 

Ulls  shall  be  paid  when  the  same  respectively  shall 

become  due :''  thus  a  man  was  not  to  escape  from  the 

penalty 
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1852.  penalty  of  the  misdemeanor  because  he  had  accepted 

J^""'''''^^  ™  favour  of  the  owner,  unless  he  hadalso  paid  the  bi 

9,  The  later  Act  of  Parliament,  however,  the  5  &  6  Fi 

BMowniM.  ^  gg^  ^^^  ^  ^^^  dififerent  form,  for  it  provides  by 


sixth  section  that  the  agent  shall  not  be  liable  to 
secution  for  depositing  goods,  &c.,  ''in  case  the 
shall  not  be  made  a  security  for  or  subject  to  the 
ment  of  any  greater  sum  of  money  than  the  amount  wIimJc 
at  the  time  of  such  consignment,  deposit,  transfer,  or     dc 
livery  was  justly  due  and  owing  to  such  agent  fitmk.    hi 
principal,  together  with  the  amount  of  any  bills  of    ex- 
change drawn  by  or  on  account  of  such  principal,  BXMii 
accepted  bj  such  agent : "  so  that  the  agent  is  allowed  t^ 
bring  into  the  account,  in  order  to  save  him  from  pnniiC^ 
ment,  any  bills  of  exchange  drawn  by  or  on  account 
such  principal  and  accepted  by  the  agent,  not  doggii^ 
with  the  condition  that  the  bills  are  actually  paid  by  tb^^ 
agent.      Thus,  then,  the  mere  drawing  of  the  Ml^^ 
by  Messrs.  Brownrigg,  amounting  as  they  did  in  point    ' 
of  fact  to  more  than  the  value  of  the  goods,  would 
save  them  from  being  indicted  for  misdemeanor ;  and 
that,  I  think,  puts  an  end  to  the  case  as  regards  the 
renewal  of  the  bill.     The  notice  which  Messrs.  CoUd 
received  from  the  heading  of  the  invoice  sent  to  them, 
being  no  more  than   an   express  notice  that  Messrs. 
Brownrigg  had  received  the  goods  for  sale,    goes,  in 
my  opinion,  and  for  the  reasons  before  stated,  for  no- 
thing. 

It  is  not  necessary  in  my  view  of  the  matter  to  con- 
sider the  question,  but  I  am  very  clear  that  the  second 
bill  was  merely  in  substance  (and  I  must  look  at 
this  in  substance)  a  continuance  of  the  original  trans- 
action :  it  was  one  loan  or  advance  of  2000/.,  of  which 
320/.  was  paid  off  by  means  of  the  sale  which  took  place 

uf 
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V. 

BsowiTBic^e. 


of  some  of  the  pearls;  the  fStust  that  a  new  bill  was  1852. 
drawn  and  discounted^  and  the  320/.  paid  off  is  matter  -^J^^^^^^^ 
of  form  not  of  substance^  and  did  not  alter  the  original 
itdvaxice.  Nothing  could  be  more  &ir  or  right  than  the 
tnnaaction ;  the  pearls  sold  went  in  part  liquidation  of 
the  smn  advanced^  and  the  security  was  not  for  any 
^^Bw  emm,  but  for  the  balance  of  the  old  sum.  I  am 
theresGne  of  opinion^  if  it  were  necessary  to  go  into  it^ 
tbst      iliat  was  a  transaction  covered  by  the  original 


I 

iiad 

00] 


tkn 
bat 
that 


ay  here  add,  that  I  see  no  necessity  for  this  suit; 
single  transaction^  and  the  Plaintiff  mighty  if  he 
entitled^  have  recovered  in  an  action^  without 

here.  The  foundation  of  the  bill  is  the  all^a- 
i  fraud  and  contrivance^  and  malice^  and  so  on^ 

that  having  entirely  fi&iled^  I  am  of  opinion 
e  appeal  must  be  dismissed  with  costs. 


Before  The 

Lord  Chan* 

cellar  Lobd 

St.  Lbon- 

▲BDS. 


THE  DEAN  OP  ELY  v.  BLISS. 

J^^HE  bill  in  this  suit  was  filed  by  the  Dean  and 

Chapter  of  Ely^  on  the  4th  January  1840,  to  esta- 

"*^i  their  right  to  the  single  value  of  the  tithes  of  com 

•^^  grain,  and  lambs  and  wool,  against  the  occupiers  TheAct2&3 

n  Will  IV.  0. 
"^  100,  is  un- 
affected by 
ike  provisions  of  the  Act  3  &  4  Will,  lY.  o.  27 ;  the  interpretation  clause  of  the 
Jitter  Act,  although  enacting  that  the  word  *'  land"  shall  in  its  meaning  extend  to 
iifiies,  has  reference  to  an  estate  in  tithes,  and  not  to  tithes  as  a  chattel,  and  the 
fad  section,  therefore,  does  not  embrace  the  case  of  a  render  of  tithes  as  a  chat- 
tel by  the  person  bound  to  pay  to  the  tithe  owner. 


460  CASES  IN  CHANCEBY. 

1852.       of  a  laj^  tract  of  land^  known  as  the  Lakenheath  fen  i 
D^rS^iT  ^^  co^^  of  Cambridge. 


V, 

Blum. 


The  bill  stated  the  title  of  the  Plainti£b^  under  letten 
patent  dated  the  10th  September,  33  Hen.  YIII.,  to  the 
rectorial  tithes  within  the  parish  of  Lakenheath ;  that 
there  was  within  the  parish  of  Lakenheath,  and  the 
titheable  places  thereof,  a  large  tract  of  land  whidi  was 
fiDrmerly  uninclosed ;  that  the  same  had  beoi  partially 
drained,  by  the  powers  of  an  Act  passed  in  16  (Jar.  JL, 
when  the  same  was  inclosed,  divided,  and  allotted  in 
severalty;  that  under  the  provisions  of  another  Act, 
passed  in  8  Geo.  III.,  the  drainage  was  improved,  so  that 
the  fen,  which  had  been  previously  unproductivet,  or 
had  produced  titheable  matters  or  things  of  very  inooDp 
siderable  value,  became  fit  to  cultivate ;  and  that  about 
fifty  years  ago,  the  fen  was  used  and  cultivated  as  araU^ 
meadow,  and  pasture  land,  and  had  produced  titfaeaUe 
matters  and  things  of  considerable  value,  the  tithes  of 
which  were  rectorial,  and  which  ought,  since  the  2l8t 
December  1837,  to  have  been  rendered  or  paid  td  the 
Plaintifis.  The  bill  then  stated,  that  the  Defendants 
were  occupiers,  and  held  parts  of  the  fen,  and  that  they 
had  in  every  year,  since  the  21  st  December  1837,  taken  on 
and  from  the  said  lands  various  titheable  matters,  whidi 
they  had  converted  to  their  own  use,  without  rendering 
to  the  Plaintiff  the  tithes  thereof,  or  making  any  satifr* 
faction  for  the  same.  The  bill  charged,  that  if  it  should 
be  proved  that  the  lands  had  not  theretofore  paid  some 
of  the  tithes  demanded,  the  same  was  owing  to  the 
circumstance  that  the  lands  were  in  former  tunes  fire- 
quently  under  water,  and  were  not,  till  about  fifty  yean 
before  the  filing  of  the  bill,  brought  into  r^ular  cul- 
tivation, and  did  not  produce  any  com  or  grain,  or  not 
in  any  considerable  quantities ;  but  that,  neverthelesBy 

the 
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the  tifhes  of  lamb  and  wool  were  paid  to  the  Dean  and       1852. 

Chapter^  as  rector,  or  to  their  lessees,  and  that  the  ^^^"^^''^^ 
titli.^^  of  agistment  were  also  paid  to  the  vicar  of  the  v. 

pansli. 

^Fhte  faiU  chained,  by  way  of  further  evidence,  that  the 
t6ax  "vras  not  exempt,  or  discharged  firom  the  payment  of 
titbeci,  that  in  1808,  certain  parties  claiming  under  a 
dcixiifle  then  subsisting,  but  which  had  since  expired, 
the  Dean  and  Chapter,  filed  their  bill  for  the  tithes 


of    oom  and  grain,  lambs  and  wool,  against  the  then 

oocupiem  of  the  fen,  who  by  their  answer  among  other 

Ihi-nga  alleged,  that  the  lands  in  question  were  exone- 

^^^^ed  firom  tithes,  by  reason  of  their  having  been  parcels 

^  tbe  possessions  of  the  Monasteries  of  St.  Peter  and 

S*.  Sthebred,  but  that  they  were  decreed  to  account  for 

™^  tithes  then  claimed.    The  bill  then  stated  a  pre- 

on  the  part  of  the  Defendants,  that  no  tithes  what- 

^  of  the  nature  claimed  by  the  bill,  had  at  any  time 

^^^Kn  sixty  years  or  upwards  been  rendered,  or  any 

"^^Safiaction  given  in  respect  of  the  same  to  the  Flaintifik 

^ny  persons  claiming  under  them;  and  that  by  reason 

^^treof,  and  by  virtue  of  the  Act  3  &  4  Witt.  IV.  c.  27, 

^'^  ri^it  of  the  Flaintifb  had  become  extinct;  whereas 

^^  PlamtifiB  charged,  that  by  an  indenture  made  between 

Dean  and  Chapter  of  the  one  part,  and  Hugh  A. 

of  the  other  part,  the  rectory  of  Lakenheath  and 

tithes  thereto  belonging,  and  claimed  by  the  bill, 

^^Ere  demised  to  jET.  R.  Evans  for  a  term  of  years  sub- 

^^^tfaig,  and  which  had  not  expired  at  the  time  of  the 

^^iSBmg  of  the  last-mentioned  Act,  and  that  the  same 

mto  subsisting  till  the  21st  December  1837. 

To  this  bill  one  of  the  Defendants  pleaded  the  Statute 
of  Limitations  (8  &  4  TViU.  IV.  c.  27)  as  a  bar  to  the 

Plaintiffs' 


PxakofElt 

V, 
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1352.  PlaintiffB'  title.  The  plea  set  forth  the  following  sections^ 
of  the  statute : — Sect.  1,  whereby  it  was  enacted^  "  that 
the  words  and  expressions  hereinafter  mentioned,  whidi 

Buss.  in  their  ordinary  signification  have  a  more  confined  or  a 
different  meaning,  shall  in  this  Act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction,  be  interpreted  as  follows  (that 
is  to  say),  the  word  'land'  shall  extend  to  manors,  mes« 
suages,  and  all  other  corporeal  hereditaments  whatsoever, 
and  also  to  tithes,  (other  than  tithes  belonging  to  a  spi- 
ritual or  eleemosynary  corporation  sole,)  and  also  to  an] 
share,  estate,  or  interest  in  them,  or  any  of  them,  whethG 
the  same  shall  be  a  freehold  or  chattel  interest,  and  whe 
thcr  fireehold  or  copyhold,  or  held  according  to  any  othei 
tenure;  and  the  word  'renf  shall  extend  to  all  heriot 
and  to  all  services  and  suits  for  which  a  distress  may  b 
made,  and  to  all  annuities  and  periodical  sums  of  money 
charged  upon  or  payable  out  of  any  land,  (except  ma 
duses  or  compositions  belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole)/'  *  *  .*  *  Sect.  2 
whereby  it  was  enacted,  "that  after  the  31st  day  o: 
December  1833,  no  person  shall  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent 
but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  sud 
action,  shall  have  first  accrued  to  some  person  througl 
whom  he  claims,  or  if  such  right  shall  not  have  accrued  t( 
any  person  through  whom  he  claims,  then  within  twent] 
years  next  after  the  time  at  which  the  right  to  make  sud 
entry  or  distress,  or  to  bring  such  action,  shall  have  firsi 
accrued  to  the  person  making  or  bringing  the  same.' 
Sect.  24,  whereby  it  was  enacted,  "  that  after  the  saic 
31st  day  of  December  1833,  no  person  claiming  air 
land  or  rent  in  equity,  shall  bring  any  suit  to  recover  tli> 
same  but  within  the  period  during  which,  by  virtue  of  th 

provisioi] 
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proirisioiis  hereinbefore  contained^  he  might  have  made        1852. 

an  esjotry  or  distress^  or  brought  an  action  to  recover  the  j.  ^'"'^^''^ 

respectively^  if  he  had  been  entitled  at  law  to  such  v. 

I,  interest^  or  rights  in  or  to  the  same  as  he  shall  ^'^*' 


therein  in  equity/'     Sect.  34,  whereby  it  was 
CTi^fccrted,  ''that  at  the  determination  of  the  period  limited 
by  ^Iiis  Act  to  any  person  for  making  an  entry  or  distress, 
or  Ixnnging  any  writ  of  qtutre  impedit,  or  other  action  or 
scu-t^  the  right  and  title  of  such  person  to  the  land,  rent, 
or    3.dvowson,  for  the  recovery  whereof  such  entry,  dis- 
tress^ action,  or  suit  respectively,  might  have  been  made 
or    l>ronght  within  such  period,  shall  be  extinguished.'' 
The   plea  then  proceeded: — ''And  this  Defendant  for 
fortiher  plea  saith,  that  if  the  said  complainants  ever  had 
ttny  right  to  make  an  entry  or  distress,  or  bring  an  action 
<^  suit  to  recover  the  tithes  of  the  tract  of  land  called 
^^^^kenheath  Fen  in  the  said  bill  mentioned,  which  this  De- 
^^^^dant  in  nowise  admits,  such  right  to  make  such  entry 
^^   clistress,  or  to  bring  such  action  or  suit,  did  not  first 
^^^c^^Toe  to  the  said  complainants,  or  to  any  person  through 
^t^TOi  thqr  claim,  within  twenty  years  next  before  the 
^^^^^tution  of  this  suit ;  and  that  neither  the  said  com- 
P^inants,  nor  any  person  or  persons  through  whom  they 
^^^im,  have  or  hath,  in  respect  to  the  estate  or  interest 
^'^'^iined  by  the  said  complainants,  been  in  possession  or 
^   jTeccipt  of  the  profits  of  the  said  tithes  or  any  of  them, 
^^'tiiin  twenty  years  next  before  the  institution  of  this 
^'^it;;  and  that  an  acknowledgment  of  the  tide  (if  any) 
^   the  said  complainants  to  the  said  tithes  or  any  of 
^l^^cm  hath  not  been  given  to  said  complainants  or  their 
A^ts,  in  writing  signed  by  this  Defendant,  nor  to  his 
knowledge  or  belief  by  any  other  person  or  persons 
in  possession  or  in  receipt  of  the  profits  of  the  said 
tithes,  within  twenty  years  next  before  the  institution  of 
this  suit." 
Vol.  II.  H  H  d.  m.  g.        This 


1852. 


BU88. 
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This  plea  was  argued  on  the  lOih  May  1842,  befioT^       \ 
DbInopElt  ^^  Langdaky  the  late  Master  of  the  BoUs^  lik^  ^ 
«.  allowed  it.     A  report  of  the  case  will  be  found  in  (h^^ 

fifth  Voliune  of  Mr.  Beavan^s  Reports,  p.  574. 

Against  that  decision  the  Plaintiffs  the  Dean  and 
Chapter  appealed  to  the  Lord  Chancellor  (Lord  Lgnd- 
kursi),  who  was  of  opinion  that,  whatever  might  be  the 
construction  of  the  Act  3  &  4  WiU.  4,  c.  27,  in  reference 
to  tithes,  it  did  not  include  mixed  tithes,  but  only  predial 
tithes ;  but  the  question  at  issue  being  more  a  queflticm 
of  law  than  of  equity,  he  directed  a  case  to  be  sent  to  the 
Court  of  Exchequer,  for  the  opinion  of  that  Court  upcm 
the  Plaintiffs'  title:  the  case,  after  considerable  dis- 
cussion, was  drawn  so  as  to  extend  to  the  whole  of  the 
tithes  claimed  by  the  bill.  The  Barons  of  the  Ex- 
chequer, before  whom  the  question  was  argued  in  Mag 
and  June  1846,  returned  their  certificate,  to  the  efkd 
that  the  Plaintiffs  were  entitled  to  recover  from  the  De- 
fendant treble  the  value  of  the  predial  tithes  claimed 
by  the  suit  (a). 

Upon  this  certificate  the  cause  came  back  before  the 
Lord  Chancellor  (Lord  Cottenham),  upon  the  equity 
reserved.  His  Lordship,  not  being  satisfied  with  the 
conclusion  arrived  at  by  the  Court  of  Exchequer,  on  the 
12th  June  1846  sent  the  same  case  to  the  Court  of  Com- 
mon Pleas,  where  it  was  argued  in  Hilary  Term  1849 
before  the  then  Lord  Chief  Justice  (Sir  Thomas  Wilde), 
and  three  other  Judges  of  that  Court,  viz..  Justices 
Maule,  Cresswell,  and  Williams^  but  no  decision  was 
given  by  them  imtil  the  7th  May  1851,  when,  without 
assigning  any  reasons^  they  made  their  certificate,  of 
which  the  following  is  a  copy  : — 

"This 

(a)  Sub  nomine  Dean  of  Ely  v.  Cash,  15  M,  Sf  W.  617. 
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^^  This  case  has  been  argued  before  us  by  counsel^  and        1852. 
we  aje  of  opinion^  that,  in  the  action  mentioned  in  the  j.  ^"'^^^''^ 
case  proposed  to  us,  the  Plaintififs  are  entitled  to  recover       _  v. 
finozKi.   the  Defendant  treble  the  value  of  the  predial 
ti^Iies  claimed  by  the  Dean  and  Chapter  of  Ely  in  the 
suit. 

"  C.  Cresswell. 

"Edward  Vaughan  Williams.'* 


Bliss. 


r.  Justice  Maule  was  of  opinion,  that  the  Plaintiffs 
not  entitled  to  recover.  The  Lord  Chief  Justice 
did  -jKMjfit  sign  the  certificate,  in  consequence  of  his  having 
in  tJm^  meantime  been  appointed  to  the  office  of  Lord 


cause  now  came  on  to  be  heard  before  the  Lord 
Chax^oellor,  (Lord  St.  Leonards^)  on  the  equity  reserved. 


^iEzar.  Bethell,  Mr.  Lloyd,  and  Mr.  Fleming,  for  the 
■pWixtriffs. 

'I^e  sole  question  is,  did  the  Legislature,  by  the  Act 

8  8c  4  fVUl.  4,  c.  27,  intend  by  implication  to  repeal  the 

^«*  a  &3  Will.  4,  c.  100.     This  could  not  have  been  the 

Intention,  as  is  shown  by  the  fact  that  another  Act, 

4«  5  fVm.  4,  c.  83,  was  passed  the  next  year,  suspending 

^  operation  of  the  Act  2  &  3  Will.  4,  e.  100,  but  in  no 

^er  way  affecting  its  pro\isions.     It  is  submitted,  how- 

^%  that  the  period  of  twenty  years,  prescribed  by  the 

^  8  &  4  Will.  4,  c.  27,  has  no  reference  to  tithes  as  a 

chattel.     Before  the  Reformation,  no   suit  could  have 

been*  brought  in  the  temporal  courts  for  tithes,  which 

were  an  ecclesiastical  inheritance  issuing  out  of  land ; 

but  by  the  Act  32  Hen.  8,  c.  7,  s.  7,  tithes  and  other 

oclesiastical  matters  were   first  made  the  subject  of 

mveyance  and  recovery  in  the  temporal  courts,  though 

between  spiritual   persons   there  still  remained  an 

H  H  2  appeal 
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1852.        appeal  to  the  spiritual  courts.    The  remedy  for  the 

D^lnofElt  ^^'^^^o^  o^ tithes  as  a  chattel  continued  in  the  ecd 
V.  tical  court  until,  by  the  Act  2  &  3  Edw,  6,  c.  13^  a  ;] 

^^^*  son  was  enabled  to  bring  an  action  at  law  for  the  si 
traction  of  predial  tithes  to  the  extent  of  three  times  i 
value,  and  Courts  of  equity^  in  aid  of  the  common  la' 
sanctioned  the  institution  of  suits  for  the  recoveiyi 
tithes  simply.  By  the  5th  section  of  the  Act  53  Geo,  I 
c.  127^  the  time  within  which  any  action  or  suit  could  1 
instituted  for  the  recovery  of  tithes  was  limited  to  '^k 
years  from  the  time  when  such  tithes  became  due/'  h 
that  limitation  was  clearly  as  between  owner  and  occ 
pier  only^  and  up  to  the  time  of  the  passing  of  the  A 
2  &  8  fVilL  4e,  c.  100,  the  mere  nonpayment  of  tithes  f 
any  period,  however  long,  was  no  ground  of  exemptioi 
but  by  that  Act,  which  was  to  come  into  operation  o: 
year  after  it  passed,  periods  of  limitation  were  for  the  fii 
time  prescribed,  with  reference  to  exemptions  from  tithe 
The  difficulty  arises  from  the  interpretation  clause  of  il 
Act  3  &  4  Will.  4,  c.  27,  which  enacts  that  the  wo 
^^  land''  shall  extend  to  tithes,  and  also  upon  the  2nd  se 
tion  of  that  statute,  by  which  it  is  enacted,  that  no  acti( 
shall  be  brought  for  the  recovery  of  any  land  or  rent^  bi 
within  twenty  years  after  the  right  of  action  shall  ha' 
first  accrued.  Looking,  however,  to  the  whole  scoj 
of  the  Act,  and  to  the  language  of  its  particular  pn 
visions,  it  is  clear  that  the  Legislature  did  not  aflfet 
to  deal  with  tithes  as  a  chattel.  Thus,  an  actio 
brought  to  recover  the  tithes  as  a  hereditament 
consistent  with  the  declaration  in  the  2nd  section,  ''  bi 
within  twenty  years  after  the  right  to  make  such  enti 
or  distress,  or  to  bring  such  action,  shall  have  fir 
accrued/'  but  is  inapplicable  to  the  word  tithes  as  a  cha 
tel,  which  cannot  be  said  to  exist  until  the  land  itsc 
or  the  inheritance  be  recovered.  The  clause  of  the  8: 
section,  which  must  be  read  along  with  the  2nd,  ''  wh 

t 
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tlie  person  daiming  such  land  or  rent  shall^  in  respect  of        1852. 
tte    estate  or  interest  claimed/'  also  shows  that  the  Pj^jtofElt 
^legislature  was  not  referring  to  tithes  as  a  chattel.     So        ^  «• 
*g^iii,  the  language  of  the  24th  section  imports  that  the 
®^^3^ct-matter  of  the  Act  is  some  estate  recoverable  in 
^^ty,  which,  if  l^al,  would  have  been  recoverable  at 
^^>  which  clearly  could  not  be  predicated  of  a  tithe 
^^'^^ti,  &c. :  these  sections  explain  any  ambiguity  which 
^'^^rwise  might  have  existed,  if  the  interpretation  clause 
'^^a    alone  to  be  regarded.    In  short,  the  Act  does  not 
^l^I>ly  as  between  tithe  owner  and  occupier,  but  must 
'^^    ixnderstood  as  applying  to  persons  claiming  adverse 

in  the  inheritance :  and  the  right  of  the  tithe 
cannot  be  extinguished  so  long  as  it  remains  in 


^Cr.  Molt  and  Mr.  Eagle,  contrh, 

X-t  is  said  that  the  statute  3  &  4  Will,  4,  c.  27,  can 

o*^y  be  pleaded  by  a  tithe  owner  against  a  tithe  owner, 

8^>^d  not  by  a  tithe  occupier  against  an  alleged  owner ; 

br^xt  the  interpretation  clause  of  that  statute  in  terms 

ixxdudes  tithes  whether  as  an  inheritance  or  as  a  chat- 

^^^y  and  there  is  no  reason  why  the  incident  should  be 

separated  from  the  inheritance.    If  the  occupier  happened 

to  be  himself  the  owner,  it  will  not  be  denied  that  the 

®^tute  might  be  used  as  a  shield.     The  Defendant  here 

*  Hot  concerned  to  show  that  the  right  is  in  him ;  if  he 

'^  shown  that  the  right  of  the  Plaintififs  was  taken  away 

"7  Conveyance,  it  would  have  been  sufficient,  without 

showing  in  whom  the  estate  was  vested,  and  h  fortiori, 

^liere  the  right  is  extinguished,  as  it  is  by  the  operation 

of  the  34th  section  of  this  statute,  the  benefit  of  which 

inay  be  taken  advantage  of  by  every  person.    If  the 

right  of  the  Plaintiffs  is  extinguished  for  one  pur^ 

pose^  it  is  a  peremptory  and  inflexible  rule  of  law  that 

it  is  extinguished  for  every  purpose.      Thus  in  the 

case 
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case  of  Chobnondeley  v.  Clinton  {a),  Sir  T.  Phaner 
"  However  clear  and  indisputable  the  title,  if  the 
could  be  inquired  into,  however  demonstratively 
and  wrongful  the  adverse  possession,  the  fact  of  such 
session  and  the  time  preclude  all  investigation  of 
title.  The  door  of  justice  is  closed.  The  daimant 
not  be  heard  to  show  his  title.  It  is  a  decisive 
to  him  that  he  comes  too  late.  That  alone  is  the 
his  title  remains,  but  he  has  lost  his  remedy/^  In  sl&or^ 
mere  nonperception  for  twenty  years  is  a  positive 
Nepean  v.  Knight  (6),  CuUey  v.  Taylerson  (c), 
V.  Salter  (rf).  Governor  of  I/ucton  School  v.  Smith  (e). 
The  Defendant  does  not  contend  that  the  Act  3  &  ^ 
Will.  4  repeals  the  former  Act  2  &  3  mil  4  altogether; 
but  if  there  is  any  inconsistency  between  the  two  A-CtSy 
it  is  dear  that  the  former  would  be  repealed. 

Mr.  Bethell,  in  reply. 

The  only  object  of  the  Legislature  in  passing  the  Ax^ 
3  &  4  Will.  4,  c.  27,  was,  that  tithes  as  an  inheritfiXK^ 
should  not  be  treated  on  a  different  footing  from  BJOJ 
other  inheritance. 

T%e  Lord  Chancellor. 

All  the  difficulties  in  the  present  case  have  arisen  firom 
the  way  in  which  the  legislation,  as  regarded  tithes  and 
real  property,  was  carried  on.     Lord  Tenterden  had  hi* 
own  plans,  which  were  carried  into  effect  by  several  Acto 
of  Parliament,  and  in  the  meantime  bills  vrith  similBT 
objects  emanating  from  the   Real   Property  Commis- 
sioners, were  proceeded  with,  but  in  each  case  with- 
out that  commimication  between  the  parties  which  ought 
to  have  taken  place.     Two  things  were  intended  to  be 

provided 

(a)  2  J:  4-  TT.  1 ;  see  p.  139.         (d)  3  Bingk.  N.C.  644. 

(b)  2M.SfW.  894.  (e)  3  E,  ^  F.,  1117;    S.  C, 
(r)  11  A.  Sf  E,  1008.                  3f'Ze.  17. 
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fid  {or,  in  reference  to  tithes.     One  was  the  estate        1862, 
es ;  tithes  in  lay  hands  being  just  as  much  a  subject  «.  ^'^^''^ 
Lveyance,  enjoyment^  transfer^  and  disposition^  as  v. 

nd  itself  or  any  other  property,  and  were  capable  -dliss. 
ng,  not  perhaps  strictly  diyested,  but  of  being 
3d  firom  the  right  owner  into  other  channels,  and 
pect  to  which  the  right  owner  himself  had  a 
Y  under  the  law  as  it  stood  before  the  Acts  of  Par- 
it,  now  under  consideration,  passed.  On  the  other 
there  was  the  common  render  of  tithes,  which  was 
act  subject,  being  simply  J;he  render  of  a  chattel, 
•ving  nothing  whatever  to  do  (except  that  it  sprang 
the  right  to  the  inheritance,  or  the  freehold)  with 
leritance  itself  or  the  person  to  whom  it  belonged, 
cts  of  Parliament  before  me  intended  no  doubt  to 
e  in  different  ways  for  both  those  rights.  The 
ct,  2  &  3  Will.  4,  c.  100,  only  intended  to  apply  to 
se  of  tithes  as  a  chattel,  and  to  moduses,  composi- 
■eal,  and  the  like,  and  not  to  an  estate  in  tithes,  as 
;n  adverse  claimants.  There  had  been,  a  very  great 
t,  which  was  put  an  end  to  by  the  case  of  Salkeld 
tston  (a),  whether  or  not  a  mere  nonpayment  could 
np  under  that  Act  of  Parliament  in  discharge  of 
without  showing  a  foundation  to  which  that  non- 
nt  was  to  be  referred ;  in  other  words,  without 
Lg  a  composition  real,  or  a  conveyance  which 
account  for  the  nonpayment  of  the  tithes ;  it  has, 
er,  by  a  very  liberal  construction,  but  by  consi- 
e  authority,  been  decided  that  a  mere  nonpayment 
dn  that  Act  of  Parliament.  It  is  singular  enough 
lat  Act,  providing  as  it  did  for  rights  to  tithes,  and 
Ding  the  time  for  making  out  a  claim  in  discharge 
les  (in  which  respect  it  is  decidedly  a  Statute  of 
itions  as  regards  tithes,  though  it  operates,  as  has 
K>inted  out,  in  a  very  different  way  from  the  other 

statute, 

(a)  1  Mae,  Sf  G.  2-12. 
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1852.        statute,  (3  &  4  Will.  4,  c.  27,)  does  not  anywhere  pro- 

v-^^-^      ^ jg  strictly  for  the  mere  recovery  of  tithes  as  tithes  in 
Dean  ofElv  -^  "^  .  . 

o.  the  ordinary  sense  of  a  render  of  tithes,  and  it  was  noi 

necessary  to  do  so,  for  the  Acts  of  Parliament  which  wen 
then  in  existence  had  already  provided  sufficient  remediei 
for  the  tithe  owner  as  against  the  tithe  payer,  and  the  time 
of  six  years  had  been  limited  within  which  arrears  could  be 
recovered.  That  Act  passed,  though  it  was  not  to  oomc 
into  operation  until  the  expiration  of  one  year  from  the 
end  of  the  session  in  which  it  passed,  but  before  that  time 
had  arrived,  the  Act  3  &  4  JVilL  4,  c.  27,  received  the 
royal  assent ;  and  the  question  is,  whether  the  latter  Ad 
has  or  not  repealed  a  portion  of  the  Act  of  the  preceding 
session,  by  lessening  the  time  prescribed  by  that  Act,  and 
creating  a  less  bar  in  the  case  of  a  claim  to  tithes  as  a 
chattel ;  or  whether  the  latter  Act  refers  only  to  a  dis- 
pute between  two  persons  claiming  adversely  the  estate 
in  the  tithes,  to  be  rendered  by  a  third  person.  Without 
reference  to  the  language  of  the  Acts,  it  would  certainly 
require  a  very  strong  and  clear  case  to  enable  the  Court 
to  say  that  a  statute,  passed  so  recently  after  a  former  one 
(upon  the  occasion  of  which  it  is  impossible  to  suppose 
that  there  was  not  some  knowledge  of  the  former  statute, 
creating  as  it  did  at  the  time  a  great  sensation  with  re- 
spect to  the  rights  of  the  church) ,  and  which  does  not  pnv 
fess  to  repeal  a  leading  enactment  in  that  former  statute, 
should  by  implication  have  that  effect.  Under  such  cir- 
ciunstances,  it  would  be  natural  to  expect  to  find  upon 
the  face  of  the  later  Act,  a  reference  to  what  had  been 
done  the  year  before, — an  intention  to  diminish  the  time 
limited  by  the  previous  Act,  and  to  make  a  new  enact- 
ment upon  the  subject.  Still,  however,  if  by  the  later 
Act  the  Legislature  has  really  done  what  is  represented, 
I  must  give  effect  to  it,  though  the  operation  would  be 
to  abrogate  a  portion  of  the  former  Act  of  Parliament. 
I  may  here  observe,  without  giving  too  much  weight 

tc 
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to     i.%  that  I  cannot,  in  the  consideration  of  this  qucs-        1852. 

,  shutout  the  Act  5  &  6  Will.  4,  c.  85,referring  as  it  Pj^^^^^^Ely 


to  the  Act  2  &  3  Will.  4,  c.  100,  and  acting  upon  the  v. 

provisions  of  that  statute  as  if  it  were  altogether  intact, 


nowhq^  affording  the  slightest  grounds  for  suppos- 
that  the  intermediate  Act  had  altered  any  of  the 
leading  provisions  of  the  first  Act.     Dismissing  the  Act 
5    &;  6  Will.  4,  c.  85,  with  that  observation,  I  then  have 
to   oonsider  what  is  the  real  operation  of  the  Act  3  &  4 
^f^TUi.  4,  c.  27.    There  has  been  a  great  deal  of  discus- 
si^cm,  which  I  am  not  surprised  at,  in  regard  to  the  mean- 
ix^^S  of  the  words ;  but  it  is  to  be  observed,  that  although 
tli.e  meaning  of  the  words  is  defined  by  the  statute,  yet 
tb&t  statute  declares  (what  would  have  been  supplied  if 
it  liad  not  been  so  expressed),  that  the  words  are  not  to 
^^^''ve  that  meaning  attached  to  them  in  the  interpreta- 
tion clause,  if  a  contrary  intention  appears.     It  has  been 
^^*y  much  doubted^  and  I  concur  in  that  doubt,  whether 
^eae  interpretation  clauses,  which  are  of  modem  origin^ 
*^^^e  not    introduced  more  mischief   than  they  have 
^'^oided,  for  they  have  attempted  to  put  a  general  con- 
®*^^*^ction  on  words  which  do  not  admit  of  such  a  con- 
■^•^ction  in  the  different  senses  in  which  they  are  intro- 
"^oed  in  the  various  clauses  of  an  Act  of  Parliament. 
*wi8  much^  however,  is  perfectly  dear,  that  the  word 
"  laud  "  is  made  to  extend  to  tithes,  with  the  exception  of 
"^OBe  belonging  to  spiritual  or  eleemosynary  corporations 
**^    (which  are  not  intended  to  be  touched),  and  "  any 
ihare^  estate,  or  interest  in  them  or  any  of  them,  whether 
the  same  shall  be  a  freehold  or  chattel  interest,  and  whe- 
"^  fireehold  or  copyhold,  or  held  according  to  any  other 
teaoie;*'  and  then  the  word  "  rent  *'  is  made  to  extend 
^  various  periodical  payments,  except  moduses  or  com- 
positions belonging  to  a  spiritual  or  eleemosynary  car^ 
poration  sole ;  it  was  said  that  that  showed  an  intention 
to  extend  the  Act  to  a  chattel,  that  is,  to  a  mere  render 

of 
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1852.        of  tithes.      I  cannot  follow  that  argument^  because, 
DsAN  OF  Ely  ^^^^^^gh  ^Uand''  is  made  to  include  tithes^  and  "renf' 
ff.  is  made  to  include  periodical  payments^  yet   in  each 

case  the  exception  is  introduced  so  as  to  exclude  tithes, 
or  what  represented  tithes,  moduses  or  compositions  be- 
longing  to  a  spiritual  or  eleemosynary  corporation 
i>ole;  and  that^  therefore,  leaves  it  to  be  ascertained 
after  all^  in  what  sense  the  word  is  used  when  we  oomc 
to  the  particular  provision  (section  2)  which  is  to  goveni 
this  case.  Bearing  in  mind  that  an  estate  in  tithei 
was^  for  all  purposes  of  this  section^  precisely  the  same 
as  an  estate  in  land^ — it  might  be  lost^  it  might  be 
recovered^  it  might  be  the  subject  of  disposition  in  eveiy 
way^  just  as  land^ — ^the  section  enacts^  that  after  the  Slst 
December  1833^  ^'no  person  shall  make  an  entry  or  dis- 
tress^ or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the 

action,  shall  have  first  accrued,  to  some  person  through 
whom  he  claims ;  or  if  such  right  shall  not  have  accrued 
to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing* 
the  same/^  It  was  not  attempted  to  be  denied  that  theses 
words  properly  applied  to  the  estate  in  land,  or  in  a  rent,« 
and  to  the  estate  in  tithes ;  but  it  was  supposed,  that: 

even  if  that  be  admitted  vet  that  the  Defendant  couldl 

If 

maintain  his  plea.  No  doubt  considerable  difSculty  in^ 
the  construction  of  this  Act  of  Parliament  has  arisen  in 
the  way  in  which  it  has  used  the  word  '^  rent,'^  and  after- 
wards in  the  way  in  which  it  speaks  of  "  profits ;  **  but 
I  think  it  clear,  fix)m  repeated  consideration  of  it,  that 
"  rent/'  in  the  sense  in  which  it  is  spoken  of  in  the  2nd  sec- 
tion, means  rent  of  inheritance^  and  that  it  does  not  mean 
rent  reserved  by  a  lease,  for  example,  or  rent  in  the  com- 
mon 
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moix  and  ordinaiy  form  of  a  render  of  rent  for  property.        1852. 
Th&t;   construction  of  the  word  '^  rent "  will  by  analogy  D^Tr^TiEr  y 


in  the  interpretation  to  be  put  on  the  word  ^'  land:^^  v. 

tlie  ^word  ''land''  speaks  for  itself;  it  means  the  inheritance 
of  l&nd^  the  freehold  of  land^  and  the  Act  does  not  deal 
witli  land  in  any  other  sense  than  in  that  where  a  person 
has  the  right  to  the  land  itself.     Then^  by  the  interpre- 
tation clause^  the  word  ''  land ''  is  maide  to  include  tithes. 
It  ^would  seem  to  follow^  unless  there  is  some  reason 
against  it^  that  if  land  represents  tithes^  tithes^  being  to 
be   represented  by  land^  must  be  subject  to  the  same 
rule  of  construction,  and  open  to  the  same  interpretation 
as  land  itself.     There  are  two  subjects,  land,  rent.    Rent 
means  the  subject  of  inheritance ;  land  has  the  same  sig- 
nification :  must  not  therefore  tithes,  which  are  repre- 
sented by,  and  treated  as  included  in  land,  meajx,  prima 
Jf^cie,  the  very  same  thing  ?     There^  is  clearly  the  same 
s^tject  for  the  Act  to  operate  upon.    There  was  also 
^^^c&ily  the  same  intention  as  regards  the  barring  of 
Averse  claims.    But  has  the  Legislature  in  that  Act  given 
^  tithes  any  other  and  more  extensive  operation  ?     It 
▼o\dd  then  have  interfered  with  the  former  Act  of  Par- 
*^^*xient.    If  the  word  "  tithes,^^  as  represented  by  land,  is 
^  be  confined  to  that  which  is  its  natural  interpreta- 
^^H,  and  if  it  receives  as  extensive  an  operation  as  the 
^^ids  in  which  it  is  in  company,  no  violence  will  be 
^^  to  the  former  Act  of  Parliament,  which  has  not 
^^^^n  repealed,  and  which  will  be  left  to  operate  in  the 
^^^  case  now  before  me,  independently  of  the  other 
*^tutory  provisions,   as   regards  the   arrears  of  rent 
^^  mterest  to  be   recovered.     These  Acts  of  Parlia- 
ment are  in  pari  materia,  and  ought  to  be  read  as 
insistent  with  each  other,  and  with  the  view  of  pro- 
dding for  the  diflferent  cases  they  respectively  intended 
to  remedy ;  but,  according  to  the  Defendant's  construc- 
tion, one  statute  is  to  be  set  up  against  the  other,  and 

an 


Bliss. 
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1852.        an  enlai^ed  construction  is  to  be  given  to  the  later  sti 

De^iTofEly  *^^*  ^^^  *^®  mere  purpose  of  partially  repealing  the  fomu 
V.  one^  not  on  account  of  its  being  a  ca^us  omissus,  wldii 

required  to  be  provided  for,  but  in  order  to  provide  fi 
a  case  which,  in  my  opinion,  is  already  sufBciently  pn 
vided  for. 

I  will  postpone  the  consideration  as  to  how  far  tb 
two  Acts  are  consistent  with  each  other  until  I  sha 
have  ascertained  whether  there  is  anything  in  the  fiu 
ther  provisions  of  the  later  Act  in  order  to  justify  sue 
a  construction  as  that  which  has  been  contended  for  b 
the  Defendant.  The  24th  section  of  the  Act  3  & 
Will,  4,  c.  27,  is,  as  it  appears  to  me,  in  terms  very  mnc 
against  the  plea ;  it  enacts  that  after  a  certain  day  ''n 
person  claiming  any  land  or  rent  in  equity/'  See 
have  already  observed,  that "  rent "  does  not  mean  rei 
in  the  common  and  ordinary  acceptation  of  rent  paj 
able  by  a  tenant  to  a  landlord,  and  by  the  interpreti 
tion  clause  "  land ''  includes  tithes,  and  therefore  it 
section  may  be  read  thus :  — ''  No  person  claindng  an 
land,  (or  tithes,)  or  rent  in  equity,  shall  bring  any  suit  1 
recover  the  same,  but  within  the  period  during  whid 
by  virtue  of  the  provisions  hereinbefore  contained,  1: 
might  have  made  an  entry  or  distress,  or  brought  a 
action  to  recover  the  same  respectively  if  he  had  been  ei 
titled  at  law  to  such  estate,  interest,  or  right  in  or  to  tl 
same  as  he  shall  claim  therein  in  equity .''  There 
hardly  a  word  in  this  section,  but  what  militates  again 
the  claim  set  up  by  the  Defendant  in  this  case.  It 
clearly  confined  to  the  estate.  When  the  words  ''  ent 
and  distress  '*  are  used,  they  are  referred  properly  to  reu 
and  the  action  or  suit  is  referred  properly  to  the  estate 
land ;  and  thus,  when  any  person  brings  a  suit  to  reoov 
tithes  ''under  the  provisions  hereinbefore  contained 
(and  we  have  already  seen  that  those  provisions,  aoocnr 


Buss. 
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±o  aection  2^  would  only  enable  the  person  to  recover       1862. 
in  respect  of  an  estate  in  the  tithes^  and  would  not  ^  ^"'^'"''"^ 

DltAJX  OF  J£LY 

[x&ble  him  to  recover  them  qua  tithes  from  the  person  _  v. 
'Jxo  was  bound  to  render  them^)  it  is  perfectly  dear 
bkjeA  no  person  can  in  equity  go  beyond  the  time  which 
ft  Isefore  limited  for  the  recovery  of  the  estate  in  the 
Hikes.  The  construction  I  have  now  adopted  gives  to 
svery  word  in  this  section  its  proper  operation^  and  tells 
much  in  favour  of  the  Plaintiffs'  contention. 


There  are  other  clauses  of  this  Act  which  are  calcu- 
lated somewhat  to  embarrass  the  decision  of  this  case. 
I  particularly  allude  to  the  43rd  clause.    That  clause 
enacts^  that  after  a  given  period  ^'  no  person  claiming 
Miy  tithes^  legacy^  or  other  property  for  the  recovery  of 
▼hich  he  might  bring  an  action  or  suit  at  law  or  in 
equity^  shall  bring  a  suit  or  other  proceeding  in  any  spi- 
litaal  court  to  recover  the  same^  but  within  the  period 
dming  which  he  might  bring  such  action  or  suit  at  law 
^  in  equity.*'     It  is  very  difficult  to  say  how  that  was 
^tended  to  operate.     It  was  insisted^  that  it  proves 
^^'c&rly  that  in  that  section  the  Legislature  was  dealing 
^th  tithes  as  a  chattel^  even  though  it  may  be  ad- 
nutted  that  in  the  previous  sections  it  was  dealing  with 
tithes  as  an  inheritance.     But  there  is  this  difference 
l^ctween  the  24th  and  43rd  sections^  namely,  when  in 
t^be  24th  section  the  Legislature  is  speaking  of  a  remedy 
^  equity  being  only  co-extensive  with  the  right  at  law, 
^  is  speaking  of  the  right  to  recover  ''by  virtue  of 
^e  provisions  hereinbefore  contained ;''  when,  however, 
^^  is  speaking  in  the  43rd  clause,  in  which  it  is  intended 
^  bind  the  proceedings  in  spiritual  courts,  no  refer- 
^ce  is  made  to  "  the  provisions  hereinbefore  contained,*' 
"^t  it  appears  to  be  a  general  provision,  that  "  no  person 
^^^i^iiing  any  tithes,  legacy,  or  other  property,  for  the 
^^^very  of  which  he  might  bring  an  action  or  suit  at 

law 
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1852.        law  or  in  equity,"  (whether  under  that  Act  of  Parliame^c^*'^ 
DxIiropELT  ^^  *"^y^  other  Act  of  Parliament,)  "  shall  bring  a  suit     ^^^ 


«.  other  proceeding  in  any  spiritual  court  to  recover  t^^^^ 

same,  but  within  the  period  during  which  he  might 


such  action  or  suit  at  law  or  in  equity/'     When, 
fore,  I  find  one  clause  in  the  Act  of  Parliament  ronfiTiii^"^g 
the  proceedings  in  a  Court  of  equity,  in  analogy  to  tK=ie 
remedies  at  law,  and  confining  that  to  the  provifliu^  t< 
thereinbefore  contained,  and  I  find  another  limiting 
ceedings  in  another  Court  by  the  remedies  at  law 
in  equity,  but  not  referring  to  any  previous  provisioiKi^s 
contained  in  the  particular  Act,  I  am  bound  to  oomiim^sr 
that  the  Legislature  was  in  the  latter  instance  dealir^^g 
generally  with  all  rights  of  action  or  suit,  and  mat-M^y 
meant  to  prevent  proceedings  in  the  spiritual  ooorts 
recover  tithes,  or  moduses,  by  persons  who  could  n« 
within  the  same  time  have  recovered  at  law  or  in  eqmtr^f 
leaving  it  entirely  open  under  what  provisions  or 
Acts  of  Parliament  that  remedy  might  be  enforced. 


My  opinion  therefore  is,  on  every  part  of  this  Act 
Parliament  (3  &  4  Will,  4,  c.  27),  which  I  have  oft^^^ 
had  occasion  to  consider,  that  the  2nd  section,  govem^^^ 
and  regulated  by  the  other  sections,  does  not  embrac::::^^^ 
thq  case  which  it  was  insisted  it  did  embrace,  namel; 
the  case  of  a  render  of  tithes  by  the  person  bound 
render  them,  to  the  person  who  is  entitled  to  recdvi^ 
them. 

It  was  argued,  with  great  ingenuity,  that  if  that  be  so, 
still  that  the  Defendant's  contention  was  perfectly  right, 
for  that  if  the  word  "  tithes"  was  to  be  confined  to  the 
estate,  yet  that  in  this  case  the  Defendant  had  a  title  by 
adverse  possession.  I  confess  I  do  not  see  how  that 
doctrine  bears  on  the  case.  It  is  perfectly  settled,  that 
adverse  possession  is  no  longer  necessary,  in  the  sense  in 

which 
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rhic^  it  was  formerly  used^  but  that  mere  possession  may        1862. 
^9  aaad  is  suflSdent  mider  many  circumstances^  to  give  a  Dj^^^JJ^^XiT 
title  adversely;  and  although  perhaps  now,  no  better  ex-  v. 

tK^reasioii  than  adverse  possession  can  be  used,  yet  it  is  not 
^^ene  in  the  sense  in  which  that  phrase  was  used  before 
bese  Acts  of  Parliament  were  passed.     But  taking  that 
o  'be  inmiaterial,  which  I  think  it  is  not,  it  was  said,  and 
aid  tmly^  that  by  the  34th  section  of  the  Act  3  &  4  Will. 
k,  o.  27,  where  the  remedy  is  gone,  the  right  and  title  of  the 
pearacm  to  the  land,  &;c.,  shall  be  extinguished,  and  that 
in.  this  respect  it  differed  from  the  former  Statutes  of 
Ldmitation,  which  were  held  not  to  bar  the  right,  but 
merely  the  remedy.    It  was  argued  by  the  Plaintiffs, 
that  the  mere  duty  of  rendering  tithes  could  not  be 
extinguished;  that  question  need  not  embarrass  the 
Ckmrty  because  the  Act  of  Parliament  says  the  right 
d&all  be  extinguished;  and  it  would  not  be  necessary, 
l^herefore,  to  show  (if  the  case  was  within  this  Act)  that 
^e  right  was  transferred  to  somebody  else,  because  ex- 
^guishment  would  be  sufficient.    The  Defendant  how- 
*▼»  contended^  that  if  any  daim  between  two  persons, 
^ho  are  proceeding  adversely  one  against  the  other 
^   the  estate  in  the  tithes  is  extinguished,  the  ex- 
^goishment  must  take  place  to  all  intents  and  pur- 
P^^Beg,  and  for  the  benefit  of  the  whole  world,  and  that 
**^«3refore  the  person  liable  to  render  the  tithes,  the 
'^^dholder  subject  to  tithes,  ought  to  have  the  benefit  of 
^*^^  extinguishment,  and  to  be  whoUy  discharged  from 
^e  payment  of  tithes.     The  fallacy  of  that  argument  lies 
^  this,  that  the  case,  supposed  from  the  very  nature  of 
^»  38  one  in  which  the  landholder  is  rendering  the  tithes 
^v^tihout  dispute ;  there  is  no  dispute  as  to  his  liability  to 
V^y  tithes,  but  the  dispute  is  between  a  person  who  has 
"^en  receiving  the  tithes  for  a  certain  number  of  years, 
''rithout,  as  another  person  alleges,  having  a  title  to  those 
tithes ;  and  the  rival  claimant  having  brought  his  action, 

the 
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1852.        the  Statute  being  set  up^  is  defeated;  as  regards  b 
DxIiroFEL     *^®  rigbt  is  extinguished,  if  he  ever  had  any  right ;  1 
V.  what  is  the  consequence  ?     There  is  no  dispute  or  doi 

""**  raised  as  to  the  liability  of  the  person  who  is  to  rem 
the  tithes,  and  who  is  not  before  the  Court ;  and  i 
prima  facie  result  of  such  an  action  would  be,  that  ' 
person  who  had  succeeded  in  defeating  the  claimant^  won 
remain  in  possession  of  the  tithes,  which  had  been  up 
that  time  rendered  to  him.  The  question  of  the  liabfl 
to  render  tithes  could  only  arise  on  a  claim  against  i 
tithepayer,  and  never  can  be  affected  by  a  contest^  or  L 
gation  between  persons  claiming  the  estate  in  the  titfa 
Whether  the  case  might  arise,  in  which  one  dainu 
being  barred  by  the  Statute  set  up  by  the  other,  the  lat 
could  not  afterwards  maintain  an  action  against  a  p 
son  claiming  exemption  from  the  tithes,  I  do  not  a 
I  have  nothing  to  do  with  such  a  case.  I  am  look: 
at  this  Act  of  Parliament,  to  see  whether  in  this  p 
ticular  case  I  can  apply  the  doctrine  of  extioguishmi 
so  as  to  give  a  title  to  the  Defendant.  What  posai 
ground  is  there  for  the  assertion  of  such  a  title  in  ' 
Defendant  here?  The  Plaintiff  is  claiming  the  rendei 
tithes,  and  there  is  no  contest  about  the  title  to  ' 
estate  in  the  tithes;  in  this  sense  there  are  not  t 
claimants  to  the  tithes ;  if  the  Plaintiffs'  title  be  i 
good,  nobody  else  can  claim  the  tithes  on  this  reca 
No  plea  has  been  set  up  here  that  another  person  1 
been  receiving  the  tithes  as  claimed.  It  is  a  sim] 
question,  whether  this  spiritual  corporation  is  or  is  i 
entitled  to  the  tithes  in  kind.  It  is  a  question  of  renc 
of  tithes,  not  involving  a  question  of  title  as  between  t 
adverse  claimants  to  the  estate  in  the  tithes,  and  the 
fore  the  34th  section  has  I  think  no  bearing  on  the  r 
merits  of  the  case  in  point  of  law. 

The  result,  in  my  opinion,  is,  that  the  Act  3  &  4  f^ 
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4^  o.  27^  does  not  take  away  the  right  of  the  Plaintiffs  as        1852. 

agaijist  the  Defendant.  Looking  at  the  leading  provisions  jy^t^sovEhY 

of  1x>th  these  Acts  of  Parliament,  I  am  of  opinion  that  v. 

the  Courts  of  law,  to  which  this  case  has  been  referred, 
^^e  very  properly  considered  that  the  two  Acts  stand 
^^^^v^fiistently  with  each  other.  Standing  as  they  do 
^^^S^tiier,  yet  each  having  its  own  operation,  they  appear 
^  ferm  a  very  useful  and  convenient  body  of  law ;  and 
*■  ^xn  not  at  all  disposed,  nor  am  I  entitled,  to  break  in 
^Pon  a  system  so  established  in  the  way  I  should  do  if  I 
to  sustain  the  defence  set  up. 


^Phe  consequence  therefore  is,  that  the  plea  must  be 
^iTuled,  and  the  case  must  then  proceed  in  the  ordinary 
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1852. 


Nov.  16, 16,  VISCOUNT  BARRINGTON  v.  LIDDELL. 

Lord  Chan-    ^HIS  waa  an  appeal  by  the  Right  Honourable  W 

ceUorljo^j>  /^^  Keppel  Viscount  Barrington^  one   of   t 

ABD8.  Flaintii 

By  the  marriage  settleinent  of  A.  B.,  the  grand  nephew  of  the  teatat 
certain  family  estates  were  settled  so  as  to  give  to  the  father  of  A,  B,  an  eati 
for  life  and  then  an  estate  for  life  to  A.  B,  himself,  both  these  estates  bei 
subject  to  a  term  of  years  the  trusts  of  which  were  to  raise  portions  for  youn^ 
children  of  the  marriage  to  an  amount  in  the  whole  varying  according  to  t 
number  of  such  children,  and  which  in  the  events  which  happened  was  40,00 
The  testator  by  his  will  made  a  large  provision  for  A.  B.,  and  then  reciting  X 
settlement  bequeathed  to  his  executors  a  sum  of  15,000/.  on  trust  to  inn 
and  accumulate  the  income  during  the  life  of  A*  B,,  but  if  A.  B,  should  < 
within  twenty  years  from  his  the  testator's  death  then  the  accumulation  to 
continued  for  so  long  a  time  as  would  make  up  the  twenty  years,  and  upon  \ 
completion  of  the  accumulation,  on  trust  to  stand  possessed  of  the  trust  mon 
to  pay  and  apply  the  same  or  a  competent  part  thereof  in  satisfaction  of  t 
portions  and  in  exoneration  of  the  settled  estates,  and  subject  thereto  upon  t 
trusts  of  the  testator's  re8iduar7  personal  estate :  the  testator  also  provid 
that  if  before  the  expiration  of  the  period  of  accumulation  the  accumulal 
fund  should  be  sufficient  to  answer  the  aforesaid  purposes,  then  the  accumu 
tion  should  cease.  A,  B.  lived  beyond  twenty -one  years  from  the  testate 
death ;  and  at  the  expiration  of  twenty-one  years,  a  sum  of  35,6222.  was  aceun 
liU^d.  A  question  being  raised  in  reference  to  the  application  of  this  fond,  pi 
ceedings  were  subsequently  instituted  for  obtaining  the  opinion  of  the  Coi 
on  the  point,  at  which  time  the  accumulations  amounted  to  43,643Z :  Held,  tl 
the  case  fell  within  the  terms  of  the  second  exception  contained  in  the  seco 
section  of  the  Thellusson  Act,  and  that  the  fund  mrected  to  be  raised  was  vpi 
cable  according  to  the  trusts  of  the  testator's  will. 

By  the  terms  of  the  first  exception  in  the  second  section  of  the  Act,  a  gran' 
settlor  or  devisor  or  other  person  or  persons  may  make  provision  generally 
the  payment,  not  only  of  his  own  debts  but  also  of  the  debts  of  any  other  perse 
and  the  provision  for  raising  portions  for  any  child  &c.  mentioned  in  the  seoc 
exception  includes  portions  already  created,  and  enables  a  grantor  settlor 
devisor  to  make  the  same  provision  for  the  children  of  other  persons  as  for 
own,  except  that  as  to  the  former  they  must  be  the  children  of  persons  n 
take  an  interest  imder  "  such  conveyance  settlement  or  devise  "  as  is  refen 
to  in  the  clause. 

The  words  **  such  conveyance  settlement  or  devise"  relate  to  the  insb 
ment  by  which  the  grantor  settlor  or  devisor  has  made  a  provision  f<nrt 
portions,  but  it  is  not  necessary  that  the  gift  to  the  parent  should  be  in  t 
very  clause  of  the  will  which  creates  the  provision  for  the  children,  or  thai 
should  be  an  interest  in  the  very  property  directed  to  be  accumulated. 

Semhle,  that  however  small  the  sum  may  be  which  is  given  to  the  parent; 
would  still  be  an  interest  within  the  meaning  of  the  clause. 

Cases  may  arise  in  which  although  an  interest  be  given  to  the  parent  i 
some  provision  afterwards  made  for  the  children,  that  provision  may  not  be  mi 
in  the  way  of  portions  so  as  to  bring  the  case  within  the  exception  in  queetio 

The  cases  of  U^e  v.  Marsden^  2  Keen,  564«,  and  Shaw  v.  Bhod^s,  1  ]M 
&  Gr.  135,  and  S,  C.,  on  appeal,  sub  nomine,  Evans  v.  Mellier,  5  CI.  &  Fin.  1 
observed  upon. 
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V, 
LiDDilLL. 


Flaiii.tdffs^  from  an  order  made  by  the  Yice-Chancellor        1852. 
Sir  George  Turner,  dated  the  12th  Jtdy  1852,  on  a  Spe-    •q^^'^'^^ 
cial  Oase  stated  for  the  opinion  of  the  Court  pnrBuant 
to  the  provisionB  of  the  Act  13  &  14  Vict.  c.  35. 

I^Ke  Case  stated,  among  other  things,  that  by  inden- 
tures of  lease  and  release,  dated  the  20th  and  21st  April 
1823^  bdng  the  settlement  made  on  the  marriage  of  the 
nid  Maintiff,  certain  estates  in  the  comity  of  Berkswere 
•etUedtotheuseof  fir.  T.IAddeUanA  Sir  R.  Price  for 
a  term  of  two  thousand  years  upon  certain  trusts,  and 
subject  thereto  to  the  use  of  Charge  Keppel,  the  late 
^'^soount  Barrington,  for  his  life,  with  remainder  to 
trosteea  to  preserve  contingent  remainders,  with  re- 
nuiinder  to  the  use  of  the  said  Plaintiff  for  his  life,  with 
remaiixder  to  trustees  to  preserve,  with  remainder  to  the 
i>*6  of  the  wife  of  the  said  Plaintiff  to  enable  her  to 
receive  an  annual  rent-charge  of  1500/.  for  her  jointure, 
vdA  Biiliject  thereto  to  the  use  of  the  first  son  of  the 
taid  Plaintiff  on  the  body  of  his  said  wife  in  tail  male, 
^th  divers  remainders  over :  the  trusts  of  the  term  of 
two  thousand  years  were  declared  to  be,  that  in  case 
there  should  be  any  child  or  children  of  the  intended 
"^■'riage  other  than  an  eldest  son,  whether  bom  in  the 
'^me  of  the  said  William  Keppel,  (the  Plaintiff,  the 
P'^^ent  Viscount),  or  after  his  decease,  and  whether  there 
^^^d  be  issue  male  of  the  marriage  or  not,  that  then 
^®  trustees  should  after  the  decease  of  the  survivor  of 
^  Said  George  Keppel  (the  late  Viscount)  and  William 
^Ppel  or  in  the  lifetime  of  them  or  the  survivor  of 
•'^eiH  if  they  or  he  should  so  direct  by  any  deed  &c., 
^y  demising  assigning  or  otherwise  disposing  of  the 
^''^taments  comprised  in  the  said  term  of  two  thou- 
^^d  years  or  any  part  of  such  hereditaments  for  the 
^^le  or  any  part  of  such  term,  raise  for  the  portion  or 
^^^ons  of  such  child  or  children  the  smn  or  several 

112  sums 
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1852.        sums  of  money  after  mentioned,  namely,  if  there  riuy 

bA:^>   ^  o°ly  o'^e  »"<''»  «^^d  other  than  an  eldest  or  only  s 
V.  the  sum  of  20^000/.  for  the  portion  of  such  one  child, 

^"^'^  become  an  interest  vested  in  and  after  the  decease  of ' 
said  George  Keppel  to  be  paid  to  such  one  child  at  si 
age  or  time  as  the  said  William  Keppel  should  by  deed 
will  &c.  appoint^  and  for  want  of  such  appointment  to 
an  interest  vested  in  such  only  younger  child  being  a  i 
at  his  age  of  twenty-one  years,  or  being  a  daughter 
her  age  of  twenty-one  years  or  marriage  with  consi 
&c.,  and  the  money  to  be  paid  to  him  or  heron  or  at  1 
same  age  or  day  if  it  should  happen  after  the  deoe 
of  the  survivor  of  them  the  said  George  Keppel  8 
William  Keppel,  but  if  such  day  should  happen  in  1 
lifetime  of  the  said  George  Keppel  or  William  Kqfpel 
the  survivor  of  them,  then  to  be  paid  within  six  cal< 
dar  months  after  the  decease  of  the  survivor  of  the 
and  if  there  should  be  two  such  children  and  no  mo 
then  the  sum  of  30,Q00/.  for  the  portions  of  such  t 
children,  and  if  there  should  be  three  or  more  su 
children  then  the  simi  of  40,000/.  for  their  portions 
be  divided  between  or  among  the  children  for  whom  t 
portions  were  provided  in  such  shares  and  to  vest  in  a 
after  the  decease  of  the  said  George  Keppel  to  be  p 
to  them  respectively  on  or  at  such  ages  or  days  and 
be  subject  to  such  limitations  over  for  the  benefit 
some  one  or  more  of  such  children  as  the  said  WilUi 
Keppel  should  by  deed  or  will  &c.  appoint,  and  1 
want  of  such  appointment,  the  sums  of  30,000/. 
40,000/.  were  to  be  divided  between  such  younger 
other  children  to  be  vested  as  to  sons  at  twenty-oi 
and  as  to  daughters  at  twenty-one  or  marriage  wi 
consent  &c.  in  equal  shares,  and  to  be  paid  at  su 
ages  or  days  if  the  same  should  happen  after  the  decei 
of  the  survivor  of  them  the  said  George  Keppel  a 
William  Keppel  but  if  not  then  within  six  months  after  1 

decei 
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of  such  survivor. — That  there  were  ten  children       1862. 
f     ^^Ise  marriage^  several  of  whom  attained  twenty-one   gi^jniJCrjly 


of  age^  the  consequence  of  which  was  that  the  sum  t;. 

rble  under  the  term  was  40^000/. — ^That  Skute  Bishop 


of  JE^^srham,  the  great  uncle  of  the  said  Plaintiff^  by  his 
taH»     dated  the  10th  December  1825^  recited  that  upon 
tV^   xnarriage  of  his  great  nephew,  the  said  Plaintiff,  the 
saiLd  luereditaments  in  the  county  of  Berks  were  limited 
to     txses  in  strict  setUement  under  some  of  which  the 
daugliters  and  younger  sons  of  his  said  great  nephew 
\fy     Iiis   wife  Jane    Elizabeth  Viscountess  Barrington 
miglit  eventually  become  entitled  to  a  portion  or  por- 
tions amounting  to  20,000/.,  30,000/.,  or  40,000/.  as  the 
c&se  should  happen;  and  the  testator  bequeathed  unto 
lus  executors  therein  named  the  sum  of  15,000/.,  upon 
t'f'^st;  that  they  and  the  survivors  and  survivor  of  them 
^^^    tiie  executors  administrators  and  assigns  of  such 
■^^^^vor  should  within  three  calendar  months  next  after 
^    decease  invest  the  same  in  the  public  stocks  or 
''^ds  of  Great  Britain  or  at  interest  upon  government 
or   real  securities  in  England  or  Wales  in  their  or  his 
'^^^^^^ies  or  name,  to  be  from  time  to  time  altered  or  varied 
mto  or  for  other  stocks  funds  and  securities  of  the  like 
i^ture  when  they  or  he  should  think  proper,  and  should 
*<^ctuxiulate  all  the  interest  dividends  and   annual  in- 
^i^e  of  the  said  trust-monies  stocks  funds  and  secu- 
^ttes  during  the  life  of  his  said  great  nephew,  or  if  his 
*^4  great  nephew  should  depart  this  life  within  the 
^**to  of  twenty  years  to  be  computed  from  his  the  said 
^^tator^s  decease,  then  the  accumulation  to  be  con- 
^^Xied  for  so  long  a  period  as  with  the  time  that  should 
®^j8e  in  the  lifetime  of  his  said  great  nephew  would 
^^le  up  the  full  term  of  twenty  years  to  be  computed 
^^m  his  the  said  testator's  decease,  and  upon  the  com- 
J^^^tion  of  the  accumulation  aforesaid,  the  trustees  or 
^^^^«tee  for  the  time  being  should  stand  possessed  of 

and 
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1852.       and  interested   in  all    the  same  trost-monies  stocki 
Bajuumiov  ^^^  securities  and  accumulations  upon  trust  to  ap^ 
V.  ply  the  same  or  a  competent  part  thereof  in  satisfiac 

tion  and  dischaii^  of  the  portions  so  intended  for  th< 
daughters  and  younger  sons  of  the  testator's  grea 
nephew  by  the  said  Viscountess  Banington  whei 
and  as  the  same  respectively  should  become  payaUi 
'  and  in  exoneration  of  the  hereditaments  charged  there 

withj  and  subject  thereto  upon  and  for  the  severs 
trusts  intents  and  purposes  and  with  under  and  sub 
ject  to  the  several  powers  provisoes  and  declaration 
in  the  will  contained  of  the  said  testator's  residuar 
personal  estates  then  subsisting  or  capable  of  takin{ 
effect;  provided  always^  that  if  before  the  expiration  o 
the  said  period  of  accumulation^  the  accumulated  fim< 
should  be  of  sufficient  amount  or  value  for  answeiin( 
the  purposes  aforesaid^  the  accumulation  should  there 
upon  immediately  cease ;  and  as  to  all  the  residue  o 
the  testator's  personal  estate^  the  testator  directei 
that  it  should  be  divided  into  two  equal  parts ;  and  tb 
testator  bequeathed  one  half  of  the  said  residue  t< 
his  nephew  the  said  George  late  Viscount  Barringtw 
his  executors  administrators  and  assigns^  and  th< 
other  half  of  the  said  residue  to  Henry  Bishop  o 
Exeter y  James  Bakery  and  John  Burlet/y  their  exe 
cutors  administrators  aud  assigns,  upon  trust  fron 
and  after  the  decease  of  the  survivor  of  the  said  Creorg 
late  Viscount  Barrington  and  Elizabeth  Viscountei 
Barrington  then  his  wife,  for  all  the  children  of  the  sai 
Greor^e  Viscount  Barrington  then  bom  or  thereafter  to  b 
bom  who  being  a  son  or  sons  (but  not  an  eldest  or  on! 
son)  had  attained  or  thereafter  should  attain  twenty-oni 
or  who  being  a  daughter  or  daughters  had  attained  c 
thereafter  should  attain  that  age  or  marry,  their  respectii 
executors  administrators  and  assigns,  to  be  divided  b< 
tween  or  among  the  said  children  if  more  than  one  i 

equ 
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equal  aiiareSj  and  if  these  should  be  but  one  such  child^ 

theu    -the  whcie  should  be  in  trust  for  that  one  child 

bis    ojT    her  executors  administrators  or  assigns;    and 

the   i;estator  thereby  appointed  the  said   George  late 

Viaooont  Barrington,  William  Kqjpel  Viscount  Bar- 

^^^09t^  and  Augustus  Barrington,  executors  of  his  said 

"^^ That  the  testator  died  on  the  25th  March  1826, 

"■^  t-te  late  Viscount  Barrington  on  the  8rd  March 
^^^^.^^Thai  by  deeds  dated  tite  17th  June  1842  and  the 
'th  ^ttguit  1844,  an  undivided  one-tenth  part  of  the 
comprised  in  the  term  of  two  thousand  years 
^th  the  consent  of  the  Plaintiff  assigned  to  Augustus 
T^^^^'^Hiigton  by  way  of  mortgage  to  secure  the  sums  of 
.^^i.  2s.  and  721/.  14*.,  the  sums  thus  raised  being  for 
^  adrancement  of  one  of  the  yoimger  children  of  the 
itiff. — That  George  William  Barrington,  the  eldest 
of  the  Haintiff,  having  attained  twenty-one  years  of 
,  the  estate  tail  created  by  the  settlement  of  1 823 
barred,  and  the  estates  were  resettled  4ipon  other 
and  trusts. — That  the  15,000/.  given  by  the  testator 
»n  trust  for  accumulation  was  duly  invested  to  accu- 
ite,  and  the  accumulations  on  the  24th  March  1847, 
twenty-one  years  after  the  death  of  the  testator, 
^^^^ounted  to  35,622/.,  and  at  the  institution  of  the  suit 
^     43,643/.— That  the  two  sums  of  533/.  2*.  and  721/. 
^'^^^  still  remained  a  charge  on  the  premises  included  in 
^^    term  of  two  thousand  years. — That  the  said  Plain- 
^^ff*    Viscount  Barrington,  and  the  other  persons  inte- 
'^^tcd  under  the  resettlement,  (these  parties  being  made 
<5^>--3Plaintiffs,)   were    desirous   that   by  means  of   the 
ft^^^^ximulated  trust  fund  the  hereditaments  comprised 
iu    t;he  term  of  two  thousand  years  should  be  exone- 
T^A;^  from  the  portions  or  sums  of  money  charged 
•Upon  the  said  hereditaments  under  the  trusts  of  the 
t^^nn. 

Under 


1852. 
Babbikgtov 

V. 

LinnxLL. 


BABBIVOTOir 


LiDDILL. 
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1862.  Under  these  eircumstances  the  Plaintiffe  and  Defend- 

ants, these  latter  being  the  trustees  of  the  term  and  the 
V.  parties  interested  in  the  residuary  estate  of  the  testatorj 

sought  the  opinion  of  the  Court  on  the  foUowinfi 
points : — ^First.  Whether  the  trust  for  accumulation^  so 
as  aforesaid  directed  by  the  will  of  the  said  testatoi 
ShUe  Bishop  of  Durham  deceased,  is  valid  for  the  whak 
of  the  life  of  the  said  Plaintiff  William  Kqopel  Lord 
Barringttmy  or  for  the  period  only  of  twenty-one  yean 
from  the  death  of  the  said  testator,  or  for  any  and  whal 
other  limited  period,  and  to  what  extent  is  such  tnuc 
for  accumulation  valid. — Second.  Whether,  accordini 
to  the  true  construction  of  the  said  will  and  the  said  in 
dentures  of  settlement  of  the  20th  and  21st  Aprii  182E 
the  said  accumidated  trust  fimd  or  any  and  what  paa 
thereof  and  to  what  amoimt  is  now  applicable  in  ezona 
ration  of  the  estates  comprised  in  the  said  term  of  twa 
thousand  years  created  by  the  said  last-mentioned  in 
dentures  of  settlement  from  the  said  portions  or  sue 
of  40,000/.,  or  in  exoneration  of  the  said  estates  fro 
the  said  mortgage  debts  or  sums  of  533/.  2s,  aa 
721/.  14^.  and  the  interest  thereof,  and  any  other  aa 
what  part  or  parts  of  the  said  portions  or  sum  of  40,00(3 
— Third.  Whether  any  and  what  appropriation,  and 
whose  names  as  trustees,  ought  to  be  now  made  of  ar: 
and  what  part  of  the  said  accumulated  trust  fund  to  9m 
swer  and  pay  at  any  and  what  friture  time  or  times  ar: 
and  what  part  or  parts  of  the  said  portions  or  sum 
40,000/.,  so  as  to  exonerate  and  dischaige  the  residuav 
estate  of  the  said  testator  Shute  Bishop  of  Durh^ 
deceased  from  all  further  or  other  liability  in  respect 
the  trusts  for  accumulation  of  the  said  frmd. — ¥onrM 
In  what  manner  is  the  income  of  the  said  accumulate 
trust  frmd,  whether  there  be  any  appropriation  or  n^ 
to  be  dealt  with  until  the  estates  are  by  means  of  t^ 
frmd  exonerated  fix)m  the  portions  or  sum  of  40,00(P 
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^ho  is  entitled  to  such  income  fix)m  the  period  when        1852. 
all  the  trust  for  accumulation  ought  to  have  ceased*    b^hji,„qxoh 

V. 

e  Case  was  heard  before  the  Yice-Chancellor  Sir 


Tkamer,  in  June  1852 ;  and  on  the  12th  July 

Honor  made  an  order  declaring  that  the  trust 

j^    aocmnidation  directed  by  the  will  of  the  Bishop 

r  X>yrham  was  not  valid  for  the  whole  of  the  life  of  the 

1  ig^^-ntiff  fVUUam  Keppel  Viscount  Barrington,  but  was 

^lid  for  die  period  only  of  twenty-one  years  from  the 

^ig^f^i^li  of  the  testator;  and  also  declaring  that  the  accu- 

m:iilated  trust  fund  was  not  nor  was  any  part  thereof  then 

applicable  in  exoneration  of  the  estates  comprised  in  the 

term  of  two  thousand  years  created  by  the  indentures  of 

aettlement  of  the  20th  and  21st  April  1823  from  the 

mortgage  debts  or  sums  of  533/.  is.  and  721/.  149.  and 

the  interest  thereof  or  any  part  thereof,  or  from  any 

other  part  or  parts  of  the  portions  or  sum  of  40,000/. ; 

ttd  also  declaring  that  no  appropriation  ought  to  be 

then  made  of  any  part  of  the  accumulated  trust  fund  to 

•'^^wer  and  pay  at  any  future  time  or  times  any  part 

^  the  portions  or  sum  of  40,000/.  so  as  to  exonerate 

**id  dischai^e  the  residuary  estate  of  the  testator  fjx)m 

^  farther  or  other  liability  in  respect  of  the  trust  for 

^^amulation  of  the  said  frmd ;  and  also  declaring  that 

^^B  income  which  since  the  24th  March  1847  (the  ex- 

Kration  of  twenty-one  years  from  the  death  of  the  tes- 

*^tor),  had  accrued  or  should  thereafter  accrue  due  in 

^^^^pect  of  the  funds  or  sums  which  on  the  said  24th 

-^arch  1847  constituted  the  accumulated   trust  frmd 

^^  of  the  stocks  funds  and  securities  into  which  the 

^•me  or  any  part  thereof  might  have  been  converted 

^  transposed  ought  to  be  held  and  applied  by  the 

*laintiff    William   Keppel    Viscount   Barrington   and 

^^yguthts  Barrington,  as  the  trustees  and  executors  of  the 

testator's  will,  as  income  arising  from  the   testator's 

residuary 
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1862.        residuary  estate  and  be  diyided  between  and 

B^^^raeroir  '^^^"^  l^atees   accordingly  until  the  a 
V.  trust  fund  should  after  the  death  of  the  Fit 

Ham  Keppel  Viscount  Barrington  be  actus 
in  part  discharge  of  the  portions  or  sum  of 
exoneration  of  the  settled  estates^  and  ilii 
siduary  legatees  of  the  testator  were  entitl 
income  firom  the  period  when  the  trust  for  ac 
ceased  to  be  valid  as  thereinbefore  declared. 

From  this  order  the  Plaintiff,  Lord  Ban 
pealed  to  the  Lord  Chancellor  as  before 
praying  that  it  might  be  declared  that  th< 
accumulation  was  valid  for  the  whole  of  the 
Plaintiff  William  Keppel  Yiscoimt  Barring 
the  Court  should  be  of  opinion  that  the  tni 
mulation  was  valid  for  the  period  only  of 
years  from  the  death  of  the  testator,  th 
might  be  declared  that  the  funds  or  si 
on  the  24th  day  of  March  1847,  (the  ex 
twenty-one  years  from  the  death  of  the  sai 
constituted  the  accumulated  trust  fimd,  or 
part  thereof,  were  applicable  in  exoneration  oi 
comprised  in  the  said  term  of  two  thousand 
the  mortgage  debts  or  sums  of  533/.  2s.  and  72 
the  interest  thereof,  and  that  the  residue  of  tl 
mentioned  funds  or  sums,  after  satisfying  the 
gage  debts  and  interest,  ought  to  be  appr 
answer  and  pay  at  any  future  times  wher 
should  be  required  any  other  part  of  the  sa 
or  sum  of  40,000/.,  so  as  to  exonerate  anc 
the  residuary  estate  of  the  testator  from  al 
other  liability  in  respect  of  the  said  trust  foi 
tion  of  the  said  frmd. 

Sir  W.  Page  Wood  and  Mr.  G.  L.  Bussi 
Appellant. 


JjUOmKLlu 
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^I^ey  supported  the  contentioii  raised  by  the  prayer  of       1852. 
to  peftitioii  of  appeal^  arguing  that  the  testator's  inten-    b^T^J^u 
ion  "was  merely  to  create  a  fund  to  pay  off  the  portions      ^    v. 
o  £ur  as  could  be  done  consistently  with  the  rules  of 
irWy  and  that  the  direction  to  accumulate  was  valid 
ritliin  the  exception  contained  in  the  second  section  of 
ihe   Thettua^m  Act.    They  cited  Griffiths  v.  Vere  {a), 
Emfiford  v.  Stains  (b),  and  Bourne  v.  Buckton  (c).    lu 
leference  to  the  manner  in  which  the  income  of  the 
aocumulations  should  be  disposed  of  after  the  twenty- 
one  years^  as  distinguished  from  the  income  of  the  ori- 
pnal  fimdy  they  referred  to  and  commented  on  the  cases 
of  ONeill  y.  Lucas  {d),  and  Crawley  v.  Crawley  {e), 
which  were  said  to  be  in  favour  of  that  income  going  to 
fte  lesiduary  legatees.  They  mentioned  also  M'Donald 
T.  Bryce  {/),  and  submitted  that  the  Statute  in  ques- 
tion contained  no  directions  applicable  to  this  part  of 
the  case. 

Hr.  Chandless  and  Mr.  Greene,  for  the  Kesiduary  Lega- 
te supported  the  decision  of  the  Yice-Chancellor. 

They  contended  generally^  that  the  present  case  did 
^  ftll  within  the  exception  relied  on  by  the  Plaintiff^ 
'I'dmutting  that  portions  mentioned  in  the  second  section 
'the  Act  did  not  mean  portions  given  by  an  antecedent 
^^trnment  or  other  portions  than  those  created  by  the 
Yscm  directing  the  accumulation ;  also  that  the  provi- 
18  made  by  the  Bishop  of  Durham  could  not  be  re- 
led  as  portions^  the  children  of  Lord  Barrington  not 
%  the  objects  of  the  testator's  bounty  though  their 
r  was ;  and  further,  that  the  words  "  such  convey- 
lettlement  or  devise/'  in  the  second  section  referred 

to 

VeM.  127.  {d)  2  Keen,  313. 

3  Sim.  488.  (e)  7  Sim,  427. 

k,  N.  8,  91.  (/)  2  Keep,  276,  617. 
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1852.        to  the  settlement  or  dispontion  meationed  in  the 

B^:^!^f,  ■"^''o^   '"'«7  «™binitted  farther,  that  the  piovisum 
V.  being  for  the  testator's  own  children^  it  was  m 

^^^^  that  the  parent  should  take  an  interest  in  the  propcarljr 
to  be  accumulated^  or  from  which  the  aocomnlaticsnLa 
were  to  be  made^  and  that  inasmuch  as  the  parent  tooli 
no  such  interest  the  case  did  not  tsll  within  the 
tion  relied  on.  They  also  contended,  that  after 
twenty-one  years  the  residuary  legatees  were  entitled  *^« 
the  income  of  the  accumulations  as  well  as  to  that  ^ 
the  original  fund.  (They  cited  and  commented  on  Sh€MM 
y.  Rhodes  {a),  Half  or  d  v.  Stains  {b),  Beech  y.  Lord  J5K. 
Vincent  {c),  Morgan  v.  Morgan  {d),  Jones  y.  Maggm  C^)* 
Bourne  v,  Buckton  (/) .) 

Mr.  Glasse  appeared  for  the  Trustees,  but  took,     no 
part  in  the  argument. 

Sir  fV.  P.  Wood  replied. 


The  Lord  Chancellor. 

Nov.  24.  The  question  raised  in  this  case  arises  xxpoa  tbe  wiD 

of  the  late  Bishop  of  Durham,  and  inyolyes  pointi  <i 
considerable  importance  upon  the  construction  of  th* 
Act  commonly  called  the  TheUusson  Act. 

It  appears  that  certain  family  estates  were,  on  ^^ 
marriage  of  the  present  Plaintiff,  settled  to  commoif^ 
uses  in  strict  settlement,  so  as  to  give  to  the  late  Ln^ 
Barrington  an  estate  for  life,  and  then  an  estate  for  life 
to  the  present  Lord  Barrington :  a  term  of  years  ma 

aho 

(a)  1  Myl.  Sf  Cr,  135 ;  8.  C.  (c)  14  Jur.  731. 

on  appeal,  sub  nomine  Evans  (<£)  20  Law  J^  Ckame,  100. 

y.  Hellier,  5  CI.  Sf  Fin.  114.  (e)  9  Hare,  605. 

(b)  16  Sim.  488.  (/)  2  /Sim.,  N.  S  91. 
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I 


sreated  for  raismg  portions  for  the  younger  chil- 
of  the  marriage;  and  in  the  events  which  havehap- 
i,  a  sum  of  40^000/.  has  become  raisable^  tiie 
flion  beings  that  in  case  the  children  exceeded  a 
in  number  that  sum  should  be  raised^  and  the 
ber  of  children  having  greatly  exceeded  the  limit. 
40,000/.  therefore  became  a  charge  on  the  property, 
did  not  become  absolutely  raisable  in  the  present 
iBarrwfftof^s  lifetime,  so  as  to  charge  his  life  estate, 
8  he  directed  it  to  be  raised :  some  parts,  how- 
of  these  portions  to  a  small  amount  have  been 
red  by  him,  and  are  therefore  immediately  rais- 
;  and  these  charges  were  made  after  the  death  of  the 
>p  of  Durham. 


1852. 
Babbifotoh 

V, 
LlDDBLL. 


le  Bishop  of  Durham,  having  no  power  over  the 
d  estates  but  meaning  greatly  to  benefit  his  fiimily, 
I  by  his  will  large  provisions  for  his  nephew  and 
i-nephew,  the  late  and  present  Lord,  and  amongst 
'  things,  gave  chattels  of  considerable  value  as 
looms  to  go  with  the  settled  estates,  and  directed 
01  of  30,000/.  to  be  laid  out  in  the  erection  of  a 
don  house  upon  the  settled  estates :  he  then,  by 
^vision  upon  which  the  question  arises,  set  apart  a 
of  15,000/.  for  the  purpose  of  relieving  the  settled 
es  firom  the  portions  to  which  they  were  liable 
r  the  settlement  to  which  I  have  referred.  The 
recites,  that  upon  the  marriage  of  his  grand  ne- 
'  the  estates  were  settled  in  the  way  already 
ioned  so  as  to  raise  portions  in  certain  events 
T  of  20,000/.,  or  30,000/.,  or  40,000/.,  as  the  case 
Id  happen;  and  the  testator  then  bequeaths  to 
executors  15,000/.  in  trust  that  they  shall  within 
s  calendar  months  lay  out  those  monies,  and  shall 
mulate  aU  the  interest  during  the  life  of  his  great 
lew   the  present  Lord,   but  if  his  great  nephew 

should 
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BUUUJIOTOV 

V, 

LiDDXLU 


shoidd  depart  this  life  within  twenty  years  to  be  co 
puted  from  his  the  testator's  deaths  then  the  aocim 
lation  was  to  be  continued  for  so  long  a  period  as  w 
the  time  that  should  elapse  during  the  lifetime  of  '. 
great  nephew  would  make  up  the  twenty  years  to 
computed  from  his  the  testator's  deaths  and  u| 
the  completion  of  the  accumulation  aforesaid,  the  tn 
tees  were  to  stand  possessed  of  the  trust-monies  in  tn 
to  pay  and  apply  the  same  or  a  competent  part  tber 
in  satisfjEU^on  of  the  portions  and  in  exoneration  of  1 
settled  estates  charged  with  those  portions,  and  8ub)< 
thereto  upon  the  several  trasts  declared  of  his  residui 
personal  estate.  There  then  followed  a  proviso  of  gn 
importance  in  this  case,  by  which  the  testator  decibm 
that  if  before  the  expiration  of  the  said  period  of  \ 
cumulation  the  accumulated  fond  shoidd  be  of  su 
cient  amount  for  answering  the  purposes  aforesaid^  tb 
purposes  being  the  payment  of  the  20,000/.  80,0001. 
40,000/.  as  the  case  might  be,  the  accumulation  shoi 
thereupon  immediately  cease. 


The  first  question  which  arises  upon  this  will 
what  is  the  true  construction  of  it,  irrespective  a 
independent  of  the  Thellusson  Act.  The  testator  mei 
no  doubt  the  accumulation  to  go  on,  if  necessary,  duri 
the  life  of  Lord  Barrington ;  but  he  has  expressly  p: 
vided,  that  if  the  sum  payable,  whatever  the  amoi 
might  be,  should  become  raisable  before  the  expirati 
of  that  term,  then,  the  object  being  answered,  1 
accumulation  should  cease.  He  did  not  mean  an  ] 
cumulation  during  the  whole  life,  he  had  no  object 
that;  but  he  meant  an  accumulation  for  a  partica 
period,  in  order  to  raise  a  particular  charge :  and  furtl 
he  directs  that  if  Lord  Barrington  should  die  bef 
twenty  years  have  expired,  the  accumulation  shall  go 
for  twenty  years,  if  (the  proviso  again  overrides 

directi* 
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ion)  that  term  shall  be  uecessary  in  order  to  raise        18S3. 
tftmi^      numey«    It  is  here  to  be  observed^  that  if  Lord    -d^^T^^ 
€M^'ringt(m  had  died  within  twenty  years  after  the  9, 

of  the  Bishop^  and  the  money  had  not  then  been      •^^»'>>**' 

and  the  remaining  time  to  make  up  the  twenty 

yeaors  would  ha?e  been  sufficient  to  raise  the  portions*, 

tli.e    consequence  would  have  been  that  the  portions, 

wlitatever  was  the  amount  of  them  that  could  be  raised 

boL   tliat  time^  would  have  been  an  immediately  available 

fcmd :  it  was  not  necessary  that  the  sum  of  20,0001., 

80^0001.^  or  40,000/.^  should  be  actually  raised :  the  tes- 

tator  wiahed  it  to  be  raised  if  the  time  would  allow^  but 

he  meant  that  whatever  could  be  raised  within  the 

period  mentioned  should  be  a  fiind  applicable  as  far  as  it 

Would  go  to  the  portions ;  he  also  directed  the  portions 

to  be  paid  when  and  aa  they  become  due  and  payable. 

Looking^  then,  at  the  natural  and  proper  construction 

of  tjbis  will^  it  is  simply  this, — (the  order  of  the  clauses  is 

^  no  consequence^  the  whole  must  be  taken  together)^ — 

the  testator  directs  the  accumulation  to  go  on  during 

^^  life  of  Lord  Barrington  unless  the  portions  shall  be 

"^^ner  raised^  the  limitation  being  that  if  the  portions 

^^1^  be  sooner  raised  then  the  accumulation  is  to  cease; 

^    in  the  case  already  supposed  of  Lord  Barrington 

^ying  before  the  twenty  years  and  the  accumulation 

^en  continuing  for  the  remainder  of  the  twenty  years^ 

^  the  portions  were  raised  sooner  than  the  expiration  of 

tbe  twenty  years,  the  limitation  would  apply  to  this 

*^^te  of  circumstances  and  the  twenty  years  would  cease. 

There  is  nothing  in  what  I  have  thus  referred  to  which 
contravenes  the  Thellusson  Act ;  it  is  a  question  simply 
tf  intention  upon  the  construction  of  the  instrument. 
The  testator  intended  that  whatever  fund  could  be 
niaed  within  the  limit  of  his  will  should  be  at  once  ap- 
plicable to  the  payment  of  portions;  and  if,  for  example, 

20,000/. 
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1862.       20,000/.  or  80,000/.  only  liad  been  to  be  raised,  it  wouElfl 
■R^j^^^^^^y  hftve  been  raised  within  the  legal  limit,  and  the 
V.  dren  would  have  taken  their  portions  nnder  the 

visions  of  the  will,  without  touching  the 


Act.  Lord  Banrington  has,  however,  lived  longer  tfa 
the  twenty  years;  this  takes  the  case  out  of  the 
tion  of  the  testator  in  that  respect,  and  brings 
within  the  terms  of  the  Act.  A  sum  of  35,622/. 
accumulated  during  the  twenty-one  years  allowed 
the  Act.  That  this  85,622/.  has  been  properly 
legally  raised  even  within  the  terms  of  the  Thelluim^^^ 
Act  and  that  it  is  applicable  to  the  portions,  admits  «3 
no  doubt ;  and  the  only  question  is,  when,  having 
to  the  circumstances  just  mentioned,  it  is  to  be  so 
plied.  Looking  at  the  matter  in  a  common-sense  point; 
view,  I  should  say  that  the  testator  has  himself  provid^t^ 
for  the  case,  when  he  uses  the  words  '^when  and  as 
same  respectively  shall  become  due  and  payable.'' 
is,  however,  said  by  the  learned  Vioe-ChanceUor,  wli< 
judgment  is  entitled  to  very  great  attention,  that,  lodg- 
ing at  the  nature  of  the  trust  and  the  Statute  combiKii04y 
the  portions  cannot  be  payable  during  the  life  of  Lioond 
Barrington^  because  the  direction  is  that  the  fond  sh^l' 
accumulate  during  the  whole  of  the  life  of  Lord 
ton,  and  that  although  the  40,000/.  cannot  be  raised 
cording  to  the  Statute  and  according  to  the  will  within  tf*^ 
life  of  Lord  Barrinffton,  yet,  as  the  accumulation  has  betf* 
stopped  by  the  operation  of  the  Statute  which  also  direct^ 
that  the  income  of  the  fund  sought  to  be  accumulated  shiU 
go  in  a  particular  manner,  the  income  of  the  85,622/.  will 
go  in  the  direction  so  pointed  out,  and  that  therefore  the 
35,622/.  itself  cannot  be  applied  during  Lord  Barruig* 
ton's  life  to  the  payment  of  the  portions.  It  would  be 
very  much  to  be  regretted  if  that  were  the  true  construc- 
tion of  the  will  and  of  the  Statute,  because  it  would  de> 
feat  every  intention  which  the  Bishop  had,  and  which 

he 
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he  lias  clearly  expressed,  and  expressed  within  the  legal        1862. 
lioKut.     We  have  already  seen,  that  supposing  a  sum  had   b^TIJC^,, 
be^2i.  raised  within  the  period  allowed  by  law  independent      ^    v. 
d    'thie  Statute^  it  would  be  applicable  at  once ;  and  as 
ih!&   Statute  only  stops  the  accumulation  and  directs  the 
application  so  long  as  the  accumulation  is  directed  con- 
tisury   to  its  provisions^  the  point  to  be  considered  is, 
iKhxLt  is  the  duration  of  time  pending  which  the  ac- 
conxulation  is  so  directed. 

X-thas  been  decided  in  the  cases  of  Griffiths  v.  Vere  (a) 

^d  Longdon  v.  Sinqtson  ip)  that  although  the  Act  says 

™^^  these  directions  for  accumulation  shall  be  null  and 

^"^ci,  yet  they  are   only  made  null  and  void  pro  tanto, 

"^^■^  is,  for  the  period  which  in  the  event  shall  be  found 

*®  ^^?^M5eed  the  limit  of  twenty-one  years ;  the  consequence 

^  "^^hich  is  that  the  fimd  will  go  over  to  the  persons 

^*^^:^  but  for  the  direction  to  accumulate  would  have 

entitled,  only  during  the  time  that  the  accumula- 

has  been  directed  contrary  to  the  intention  of  the 

^^^^    I  therefore  cannot  bring  my  mind  to  see  where 

"*^    difficulty  is  in  holding  the  fimd  in  the  present  case 

^    Ise  at  once  applicable,  because,  although  the  Statute 

*^i:^8  the  accumulation  and  directs  that  the  interest  shall 

6^   ^t;o  other  parties  during  the  time  that  the  testator  has 

^^^taravened  the  provisions  of  the  Act,  yet  it  is  not  to  go 

foi^  any  more  time,  and  there  is  nothing  to  prevent  the 

tox^  being  measured  which  is  exceeded.    What,  then,  is 

the  measure  of  time  that  is  exceeded :   it  is  the  time 

t}iat  it  takes  after  the  85,622/.  was  actually  raised  till 

the  40,000/.  was  raised.    As  a  measure  of  time  a  perfect 

T^t  is  afforded,  as  the  money  happens  to  have  been 

accumulated ;  but  if  it  had  not,  I  could  have  directed  a 

computation, 

(a)  9  Ves.  127.  (W  12  Ves,  296. 
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1852.        computation^  and  there  would  have  been  no  difficult] 
Ba^^totox  ^ascertaining  how  far  the  Act  of  Parliament  was  ccm 
V.  vened.     If  the  testator  did  not  intend^  as  dearlj 

DDXLL.     ^^  ^^^^  ^1^^^  ^j^^  accumulation  should  go  on  finr 

whole  life  of  Lord  Barrington  if  the  portions  conU 
sooner  raised^  and  the  Act  of  Parliament  steps  in  andc 
down  the  accumulation  beyond  the  85^622/.^  then  if  I  { 
to  the  Act  of  Parliament  its  full  operation  from  the  raifl 
of  that  sum  to  the  raising  of  the  40^000/.^  I  shall 
complish  every  intention  which  this  testator  had  t 
the  law  will  enable  me  to  carry  into  effect^  and  pii 
sound  and  rational  construction  upon  the  Act. 
shall  give  to  the  Statute  its  whole  force  without  i 
strain  or  pressure,  and  take  from  it  no  operation  wb 
the  words  naturally  and  properly  have^  while  at  the  si 
time  I  shall  give  effect  to  the  intention.  I  am^  the 
fore,  clearly  of  opinion^  that,  as  r^ards  this  first  poi 
the  85,622/.,  when  and  as  soon  as  the  40,0001.  i 
raised,  became  a  fund  applicable  in  the  first  instance 
pay  the  portions  of  the  children  of  Lord  Barring 
already  payable,  and  would  equally  be  a  Amd  applica 
for  the  payment  of  the  rest  of  the  portions  when  H 
became  payable.  In  the  meantime,  of  course,  that  is 
tween  the  raising  of  the  35,622/.  and  the  40,000/., 
interest  of  the  Amd  would  go,  according  to  the  directi< 
of  the  will,  to  the  residuary  legatees.  The  case  will  the 
fore  stand  thus,  so  far  as  the  first  section  of  the  Statut 
concerned. 

Then  comes  the  very  important  question^  nami 
what  is  the  operation  of  the  second  section  of  the  S 
tute,  and  whether  it  does  or  does  not  include  this  pa 
cular  case.  There  has  always  been  a  great  deal  of  d 
culty  felt  in  putting  a  sound  construction  upon  this  f 
tion :  it  was  introduced  into  the  bill  in  the  House 

Comm< 
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ConamonB^  bat  must  have  gone  back  to  the  House  of        1852. 
Liordsy  and  no  subject  has  eyer  been  more  considered ;    -o^^^^''^^ 
altliongh^  therefore^  nobody  can  deny  that  it  is  very     _    «. 
vaguely  and  loosely  expressed^  yet  it  must  be  conceded^ 
I  tliink^  that  the  greatest  authorities  of  that  day  consi- 
deared  that  it  sufficiently  expressed  what  their  intention 
▼as.      The  words  are  certainly  inaccurate^  but  they  do 
not,  CM  it  strikes  me,  admit  of  very  great  doubt  in  their 
construction :  they  are,  *^  That  nothing  in  this  Act  con- 
tained shall  extend  to  any  provision  for  payment  of 
debts  of  any  grantcMr,  settlor,  or  devisor,  or  other  person 
^  persons;  or  to  any  provision  for  raising  portions  for 
*ny  cliild  or  children  of  any  grantor,  settlor,  or  devisor, 
or  any  child  or  children  of  any  person  taking  any  interest 
^der  such  conveyance,  settlement^  or  devise ;  or  to  any 
diT'ection  touching  the  produce  of  timber  or  wood  upon 
^7  lands  or  tenements,  but  that  all  such  provisions  and 
Erections  shaU  and  may  be  made  and  given,  as  if  this 
Act   liad  not  passed/'    In  order  to  arrive  at  the  true 
^^"•^fitruction  of  this  section,  as  it  bears  upon  the  present 
^*^^3  we  have  to  consider,  in  reference  to  the  former  pro- 
^•^ons  of  the  Act,  what  the  meaning  is  of  the  words, 
^l^at  nothing  in  this  Act  contained  shall  extend  to  any 
'^''^^vision  for  payment  of  debts  of  any  grantor^  settlor,  or 
^^^isor,  or  other  person  or  persons." 

I  observe  that  the  Vice-Chancellor  was  of  opinion, 
^4  rested  upon  that  opinion  in  coming  to  the  conclusion 
^'^t  he  did  on  the  remaining  part  of  the  section,  that 
*^^  words,  "or  other  person  or  persons,'*  having  rcfer- 
^ce  to  the  first  section  of  the  Act,  did  not  mean  that  a 
testator  or  grantor  might  provide  for  the  debts  of  any- 
body but  himself,  but  that  they  meant  that  any  other 
person  or  persons  might  provide  for  his  or  their  own 
debts.     That  is  a  conclusion  to  which  I  cannot  come, 
lam  of  opinion  that  the  true  construction  is  to  read  the 

KK2  whole 
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1862.  whole  as  one  sentence.  A  man  may^  by  his  will^  provide  tar 
the  debts  of  himself  or  anybody  else  within  the  old  limit : 
.^« w.w«.  .^  j^  ^  praiseworthy  thing  to  pay  debts^  and  a  man  is  not 
LiDDBLL.  lively  to  provide  gratuitously  for  the  debts  of  any  indif- 
ferent person^  though  he  is  very  likely  to  provide  for  the 
debts  of  a  father  or  son.  The  L^islature^  then^  mean! 
that  a  man  should^  within  the  limit  allowed  by  law 
be  able  to  provide  not  only  for  his  own  debts^  but  fixr 
the  debts  of  such  other  persons  as  he  should  think  fiti 
it  being  perfectly  certain  that  the  power  was  one  whidi  li 
would  not  be  very  dangerous  to  entrust  to  anybody.  Hi 
is  dear  also  that  the  provision  as  to  debts  must  relati 
to  past  debts ;  and  nobody  can  deny  that  a  man  heinm 
able  by  his  will  under  this  Act  to  provide  for  his  debM 
generally,  this  will  include  his  future  debts. 

That  being  so,  one  of  the  grounds  upon  which  tb= 
learned  Vice-Chancellor  relied  is  removed.  The  sectici: 
proceeds,  but  I  will  read  the  whole  sentence, — "  That  n^ 
thing  in  this  Act  contained  shall  extend  to  any  proviaicii: 
for  payment  of  debts  of  any  grantor,  settlor,  or  devisor,  ^ 
other  person  or  persons ;  or  to  any  provision  for  raisica 
portions  for  any  child  or  children  of  any  grantor,  settlor - 
or  devisor, — .'*  Stopping  here,  I  remark  that  the  Vici^ 
Chancellor  of  England  decided  in  the  case  of  Halford  ^ 
Stains  (a),  that  these  latter  words  included  portiois^ 
already  charged ;  and  nothing  can  be  more  reasonable 
than  that  a  man  should  have  the  power  thus  given.  As  fiu*, 
then,  as  regards  a  grantor,  settlor,  or  devisor,  it  is  dear 
that  portions  already  created,  as  well  as  future  portions, 
are  intended,  although  I  agree  that  without  the  words 
^'  for  raising  portions,''  the  clause  rather  looks  to  future 
provisions  than  to  any  already  created.  Then  there  is 
no  break  in  this  clause  (any  more  than  there  was  in  the 

other 

(a)  16  Sim.  488. 
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<**^^^^^  dause,  between  the  words,  "grantor,  settlor,  or       1852. 
dt?^A9or,''  and  the  words  "or  other  person  or  persons*') :    ■d^'"^^'"^*^ 
™-^  "^nole  sentence  that  I  am  going  to  read  is  governed  ©. 

^  "tlie  words, "  or  to  any  provision  for  raising  portions,"         ^^^^Ts» 
Mi-d.    it  runs,  "raising  portions  for  any  child  or  children 
of  cufiy  grantor,  settlor,  or  devisor,  or  any  child  or  children 
^  ttxiy  person  taking  any  interest  under  such  conveyance, 
serfci^lexnent,  or  devise; — .'*  I  think,  therefore,  it  is  perfect- 
ly clear^  that  whatever  a  grantor  or  settlor  may  do  with 
^c^^Sard  to  his  own  children,  he  may  do  with  regard  to 
the   children  of  any  other  person  as  to  past  portions  or 
foture  portions ;  because  there  is  no  distinction  between 
them^  except  that  the  persons  whose  children  may  have 
portions  provided  for  them  by  a  grantor,  settlor,  or 
devisor,  must  be  persons  who  take  an  interest  under^ 
'  »nch  conveyance,  settlement,  or  devise/' 

'-t'he  question  then  arises,  upon  which  the  whole  de- 

P^^^ds,  namely,  what  is  the  meaning  of  the  words  "  child 

^^  children  of  any  person  taking  any  interest  under  such 

^^^^^▼eyance,  settlement,  or  devise.''    It  has  been  re- 

P^^tedly  observed  that  the  words,   "under  such  con- 

^^yance,  settlement,  or  devise,^'  are  very  inaccurate; 

^d  certainly  they  are  so,  but  they  admit,  I  think,  of 

^   eaay  interpretation.    It  would  be  difficult,  strictly 

"P^^kiiig,  to  find  the  antecedent  to  the  words  "such 

^'^^^eyance,  settlement,  or  devise ;"  but  when  the  first 

P^'^  of  the  section  has  spoken  of  a  man  making  provision 

^  ^    gift,  or  a  settlement,  or  a  devise,  calling  him  a 

SJ^i^ior,  settlor,  or  devisor,"  where  is  the  difficulty  of 

^^^''^^^^^rimig  them,  if  the  mind  of  the  framer  of  the  Act  is- 

^^'^'^^^ered  as  having  passed  on  to  the  instrument  itself 

'^y  '^liich  the  grantor,  settlor,  or  devisor    makes  the 

provi^jQU^     But,  taking  that  to  be  so,  it  was  said  that 

tte  '^V'ords,  "such  conveyance,  settlement,  or  devise,'* 

make 
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1862.        make  it  neceuaiy  that  the  gift  to  the  persoii  who  is 

b:^^!,  *^  •"  ^*«*^  ™^  *^«  oonveyanoe,  settlement, 
«.  devise^  must  be  by  the  very  clause  which  createt  tk^ 

^  portion.    With  that  construction  I  cannot^  howeye^^s 


agree ;  for^  supposing  it  to  be  necessary  that  the 
should  take  an  interest  in  the  very  property  out  of  w 
portions  are  to  be  raised^  and  an  estate  was  given 
the  first  part  of  the  will  to  a  person  for  life^  and 
by  the  latter  part  of  the  same  will^  portions  were 
to  be  raised  for  his  children  out  of  that  very  estate^ 
case  coming  directly  within  t}ie  intention  and 
of  the  Act  in  their    strictest  construction, — ^to 
in  such  a  case  that  because  the  estate  for  life 
found  in  one  part  of  the  wiU,  and  the  directum 
raise  the  portions  in  another,  the  father  did  not 
under  the  devise,  would  be  a  most  violent  constroctii 
and  one  not  warranted  by  the  words  of  the  Act, 
clearly  contrary  to  what  must  have  been  its  intentk^ 
There  is  no  magic  in  the  word  ^^  devise ;''  it  mean» 
disposition  by  wiU,  and  in  the  sentence  ''under 
conveyance,  settlement,  or  devise,''  stands  as 
the  instrument  in  which  it  is  contained.    With 
to  the  words  ''  conveyance ''  and  ''  settlement,''  the 
is  dear,  and  so  as  to  ''  devise,"  which  is  a  disposition  hy 
will;  and  it  cannot  matter  in  what  part  of  the  instm^ 
ment  the  particular  interest  which  is  created  is  found. 

The  great  question,  then,  at  last  comes  to  this,  wbift 
is  the  interest  which  a  person  whose  children  are  to  be 
provided  for  is  to  take  under  such  conveyance,  settle- 
ment, or  devise.     The  Yice-Chanoellor  has  held,  as  I 
understand,  that  it  must  be  an  interest  in  the  very  pro- 
perty  which  is  directed  to  be  accumulated :  I  can,  how- 
ever, collect  no  such  intention  in  the  Act;  and  nothing 
could  have  been  so  easy  as  to  have  expressed  the  inten- 
tion 
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tion  i:f    it  had  actuallj  existed.     When  the  Legislature        1852. 

iiiteii.ded  to  provide  for  a  case  of  that  sort  they  par-   b^mimto 

tkral^trly  specify  the  property :  thus^  when  speaking  of     ^    •. 

the  t:i.iaae  which  is  allowed  for  accumulation^  or  beyond 

whieh.  there  is  a  prohibition^  they  say  it  may  be  ^*  during 

the  izxinority  or  respective  minorities  of  any  person  or 

fcsiic^iKiB  who  shall  be  living  or  in  venire  sa  mere  at  the 

^^'"^  of  the  death  of  such  grantor^  devis<»r^  or  testator^ 

«  duiring  the  minority  or  respective  minorities  only  of 

^7  'person  or  persons  who^  under  the  uses  or  trusts  of 

™  deed,  surrender^  will,  or  other  assurances  directing 

'''^  accumulations,  would  for  the  time  being,  if  of  full 

^»  y^  entitled  unto  the  rents,  issues,  and  profits,  or 

^  Uiterest,  dividends,  or  annual  produce  so  directed 

*^  accumulated."     When,  therefore,  the  Legislature 

^^>it  to  provide  for  the  case  of  a  person  being  entitled 

t;he  actual  fund,  they  knew  how  to  express  their 

^^ntkm,  and  therefore  when  1  find  in  this  section  that 


^^  not  to  prohibit  any  provision  for  any  child  or 
^^^Xdren  of  any  person  taking  an  interest  under  such 
^^Xvej^ance,  settlement,  or  devise,  I  am  compelled  to 
'^^  that  the  Legislature  meant  that  a  child  should  not 
^    ])rovided  for  unless  an  interest  was  given  to  the  parent. 
^*    "there  anything  in  this  irrational,  or  requiring  emen- 
^*^%ion  or  addition  in  order  to  give  efiect  to  it;  Ithinknot. 
^^^tne  definition  was  to  be  given  of  the  parents  of  the 
^^^ildren  of  strangers ;  and  the  Legislature,  not  intending 
^  permit  the  provision  to  be  made  for  everybody,  said, 
^at  if  a  testator,  upon  the  face  of  his  will,  made  a  per- 
son the  object  of  his  bounty,  he  might  by  the  same  will 
accumulate  a  fund  within  the  limit  allowed  by  law  for  the 
children  of  that  person.    This  does  not  exclude  the 
case  of  a  man  having  an  estate  for  life,  for  example,  in  a 
property  given  to  him  by  will,  and  the  portions  being 
directed  to  be  raised  out  of  that  estate  for  his  children : 
that  is  the  highest  case  that  can  be  put,  but  the  dause 

is 
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1852.       ia  ncyt  confined  to  such  a  case  only.     A 
^^^^'^^"^^  _  wlio  are  to'  be  the  children  of  '^  other  penana'' 
V.  abflolutely  necessary ;   and  I  think  that  I  do  no 

lence  to  the  words,  and  do  not  carry  them,  and  I 
not  intend   to  carry  them,  beyond  their  plain  • 
natural  import  in  the  view  I  have  taken  of  their  con< 
Btruction.    The  Bubjects  of  this  country  had  a  ri^t 
law  to  accumulate  within  a  certain  limit ;  but  it 
considered  dangerous  that  the  limit  should  in  all 
allowed  to  remain,  and  it  was  therefore  restricted  by 
Act  of  Parliament :  the  same  Act,  however^  specifies  ti 
cases  to  which  the  restriction  shall  not  apply;  and 
being  so,  why  am  I  to  go  beyond  the  words  of  the 
in  order  to  do  something  which,  if  it  had  been  intend 
the  Legislature  would  have  expressed.    Those  who  dre 
and  passed  the  Act  knew  better  what  they  meant 
I  can  possibly  conjecture :   I  intend,  therefore,  to 
nothing  by  conjecture.    In  thus  dealing  with  the 


I  do  no  violence  whatever  to  the  terms  of  it ;  I  am  on 
putting  a  strict  construction  upon  it,  giving  to  every 
its  natural  and  proper  import,  but  importyig  into  it 
new  words^  or  in  any  way  straining  it  to  meet  this 
ticnlar  case. 

My  opinion,  then^  upon  the  whole  of  the  Act  wi"^^^ 
reference  to  the  settlement  is,  that  the  present  is  a  cft^^^ 
within  the  exception^  and  that  these  portions  are  properlj^ 
raisable  as  being  within  the  time  limited  by  law,  ind^ 
pendent  of  the  Statute. 

With  regard  to  the  authorities  which  have  been  referred 
to,  I  will  just  advert  to  them  before  I  conclude,  though  I 
do  not  see  that  any  of  them  bear  very  closely  upon  the 
case.     In  Eyre  v.  Maraden  {d)j  it  was  held  that  the  case 

was 

(a)  2  Keen,  564 
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not  within  the  exception :  the  grantor's  children^  for 

benefit  the  accumulation  was  directed^  were  not 

tixe   children  of  any  person  who  took  an  interest  under 

^he  -will^  and  Lord  Langdale,  besides^  held  that  the  accu- 

i^dnlations  were  not  for  raising  portions^  properly  so 

^^^Hed:  the  parents  of  some  of  the  children  who  took 

^^^^terrests,  had  small  annuities  given  to  them  for  life  out 

^^  "the  fimd.     Independently  of  the  reasons  given  by 

LangdaUy  as  to  which  I  say  nothing,  I  should 

been  clearly  of  opinion^  that  if  the  parents  of  all 

children  had  been  provided  for  by  smaU  annuities 

of  the  fund,  that  that  would  M^e  been  a  dear  case 

'^^"tfcin  the  proviso,  for  the  reasons  which  I  have  already 


n  Morgan  v.  Morgan  (a),  before  the  Lord  Justice 

'•*^A/  Bruce,  then  Viaj-Chancellor,  there  were  specific 

des  of  considerable  value  given  to  a  mother,  and 

legacies  to  the  daughters  of  5000/.  each  on  their 

^Xriage,  with  all  accumulations  of  interest  thereon 

the  time  of  the  testatrix^s  death ;  aad  it  was  held 

to  be  within  the  exception.    There  is  a  very  short 

J^^gment  indeed ;  I  do  not  know  whether  it  is  accurately 

^^iK^rted,  but  it  is  so  short  that  I  cannot  discover  the 

^•^^^^crise  grounds  of  the  learned  judge's  opinion ;  it  does 

^^t;  however,  I  think,  touch  the  present  question,  so  as 

^  effect  the  view  which  I  take  of  the  case  now  before  me. 

"i-Tiere  is  also  the  case  of  Shaw  v.  Rhodes  [b)  before 
*a^     Lords  Commissioners,  and  which  has  been  referred 
*^   ^^oid  relied  upon  in  subsequent  cases.    The  passage  in 
^'^  ich  Mr.  Justice  Bosanquet,  who  sat  as  one  of  the  Com- 
J^^^^ioners  and  assisted  Lord  Cottenham  in  the  decision 
of     ^he  case,  seems  to  fancy  that  the  gift  was  not  within 
X\^^  Statute,  is  in  page  159 :  he  there  says,  "But  inde- 
pendently 
(a)  20  Law  J.,  Chanc.,  109.  (b)  I  Myl.  if  Or.  135. 


1852. 
Babrivotov 

V. 
LiDDBLL. 
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1859.        pendently  of  this  answer'^  (about  the  children  being  i 
Babuitotoh  P^i^'i'^Ate,  and  therrfore  that  the  parentwaa  not  prafi^^ 
9.  tar,  which  was  not  a  &ct  before  the  Court)  ''  I  do 

think  that  the  case  fialls  within  the  meaning  of  ihe 
tion :  where  the  whole  rents  and  profits  are  given  in 
first  place  to  persons  during  the  lives  of  their  paian 
with  the  exception  of  small  annuities  only^  to 
paid  thereout  to  the  parents  themselves  for  their 
lives,  and  a  gift  to  the  same  persons  after  the 
of  their  parents  is  superadded,  to  be  paid  out  of 
subsequent  rents  and  profits,  I  cannot  think  that 
superadded  gift  is  to  be  considered,  within  the  mesnuB-^ 
of  the  Statute,  in  the  nature  of  a  portion  to  the  chikli^sSB 
of  persons  taking  an  interest  under  the  devise/'  Tbft^ 
learned  judge  was,  I  think,  here  looking  rather  to  wh^^ 
was  a  portion  in  the  children,  than  to  what  was  a  sofi.* 
dent  interest  in  the  parent,  and  what  he  says  amoarC^ 
to  nothing  more  than  an  obiter  dictum.  Cases 
no  doubt  arise  in  which,  although  an  interest  is  giTen 
the  parent  and  some  provision  afterwards  made  for  ttM,^ 
children,  the  provision  may  not  be  made  in  the  msj^jd 
portions  so  as  to  bring  them  within  the  second  exceptioA  # 
but  in  the  instance  before  me,  the  provision  is  deaily 
made  as  portions,  and  I  am  therefore  relieved  firom  ooD- 
sidering  the  point.  Lord  Cottenham,  in  giving  hiB 
judgment  in  Shaw  v.  Rhodes,  does  not  even  refer  cfoc^ 
to  the  second  exception,  and  therefore  it  was  not  000^ 
sidered :  the  case  was,  however,  undoubtedly  within  i^ 
The  same  cause  came  on  by  way  of  appeal  in  ib^ 
House  of  Lords  {Evans  v.  Hellier)  {a);  but  the  }vA%^ 
ment  is  not  very  satisfactory,  because  Lord  Cotienhm 
simply  refers  to  what  he  had  before  said.  In  the 
course,  however,  of  the  argument,  the  point  I  have 
just  mentioned  as  to  interest  was  referred  to.    The 

counsel 

(a)  6  CL  if  Fin.  114. 
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si  were  arguing  that  it  was  impossible  to  conceive       1862. 
lie  Legislature  could  have  meant  to  sanction  an    -p^^^TitoTng 
Liilationy  made  under  the  pretence  that  portions  •. 

0  be  thereby  provided  for  the  children  of  a  person 
:  a  mere  legacy  of  small  amount^  one  pound  for 
oe,  under  the  will.  Lord  Lyndhursi  said^  "  I  think 
eaning  of  'any  interest'  is  any  interest  however 
e.''  Then  counsel  said^  ''The  Act  would  be  nu- 
y  if  an  interest  of  such  small  amount  could 
the  accumulations  within  the  exception/'  LoM 
ham  said^  "  Yes,  and  nugatory  also^  if  words  in  a 
ving  even  52.  to  the  parent  during  the  period  of 
ulation^  would  have  no  effect.''  No  opinion  was 
itely  given  upon  the  question^  and  the  Lord  Chan- 
contented  himself  with  referring  to  the  judgment 

he  had  before  delivered^  which   did  not  even 

1  at  it;  but  as  far  as  any  opinion  was  expressed 
;  the  argument^  there  is  no  doubt  that  those  two 
rds  considered^  that  however  small  the  sum  was 

was  given  to  the  parent  of  children  for  whom 
OS  were  provided^  it  was  an  interest^  and  brought 
se  within  the  exception  of  the  Act  of  Parliament. 

\  case  of  Jones  v.  Maggs  (a)  was  also  mentioned, 
at  was  decided  on  the  ground  that  the  legacy  was 
portion ;  and  I  do  not  further  refer  to  it,  because 
se  before  me  is  one  in  which  the  sums  provided  are 
'  portions,  and  not  mere  legacies. 

3n  the  whole,  therefore,  I  think  that  the  present 
\  untouched  by  decisions  to  which  I  am  bound  to 
ly  real  deference,  independently  of  the  opinion  of 
amed  Judge  of  the  Court  below;  and  after  the 
mxious  consideration,  I  have  come  certainly  in  my 

own 

(a)  9  Hare,  606. 
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1852.        o^**^  mind  to  a  very  dear  condusion  that  it  fSdls  wi 

^^^-^"•'^*^      the  second  exception  of  the  Statute.    The  result,  it 
Babsingtok 

t;.  fore^  is  that  the  fimd  must  be  applied  in  the  way  in  w 

LiDDELL.     the  testator  directed,  that  is,  so  much  of  it  as  can  be 

perly  applied  for  payment  of  portions  now  raisaUe  i 

be  paid  in  satisfaction  of  them,  and  as  other  port 

shall  become  raisable  resort  must  be  had  to  the  i 

for  the  like  purpose.     Beyond  this,  the  fund  will  1: 

the  same  position  as  a  common  legacy  given  to  pro 

for  portions  not  yet  payable  with  a  residuary  gift  r 

the  fund  is  wanted ;  the  whole  fund  being  raised, 

interest  of  the  portion  of  it  not  required  would  g< 

the  residuary  legatees.    I  must,  therefore,  reverse 

decision  of  the  learned  Yice-Chancellor ;  and  the 

claration  to  be  inserted  in  the  order  will  be  frai 

accordingly. 

I  will  just  add  one  observation.  The  parties  I 
been  allowed  to  come  here  with  a  Case  for  the  opinio 
the  Court,  but  I  do  not  consider  myself  bound  to  ans 
every  question  which  they  may  have  thought  fit  to 
Having  stated  my  opinion  on  the  Act  of  Parliam 
which  is  the  great  question,  I  consider  that  I  have  ( 
posed  of  the  matter. 
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ATTORNEY-GENERAL  v.   THE    MAYOR,      June  12. 

:b.ailipfs  and  commonalty  op  the  city 

EXETER,  «M5.; 


THZE  ATTORNEY-GENERAL   v.  THE    MAYOR, 

A.XDERMEN,  AND  BURGESSES  OF  THE  CITY 

OB*  EXETER,  THOMAS    HILL    LOWE,  AND 

OTHERS,  AND  THE   GOVERNORS  OP  THE 

HOSPITAL  OP  ST.  JOHN ; 

and 

la  the  Matter  of  ST.  JOHN'S  HOSPITAL  IN  THE 

CITY  OP  EXETER ; 

AND 

hi  the  Matter  of  the  ACTS  52  GEO.  III.  c.  101,  5  &  6 
WILL.  IV.  c.  76,  8  &  4  VICT.  c.  77. 


Before  the 
Zord  Chan' 
cellar  Jx}UT> 

St.  Lbon- 

ABD8. 


^HIS  was  the  petition  of  the  Governors  of  the  Hos- 
pital of  £1/.  John,  and  it  stated  in  substance  that 
V  letters  patent,  bearing  date  the  2nd  Jtme  1637,  after 
^ting  therein  that  by  a  petition  of  the  mayor,  bailifTs,  By  letters 
*ud  commonalty  of  the  city  of  Exeter,  his  Majesty  was  ?^^\^ 

iii&nned  of  their  charitable  desires  to  erect  an  hospital,  mayor,  re- 

,      oorder,  alder- 

"^  men,  and 

commonooun- 

cil  of  the  city 

of  £  were  incorporated  and  constituted  the  GrOTemors  of  the  Hospital  of  cTl  and 

of  its  lands,  revenues,  and  goods,  with  power  to  purchase  and  take  other  lands, 

ad  to  have  a  common  seal.  The  recorder  was  not  a  member  of,  though  elected  by, 

tbe  corporation  of  the  city :   I£eld,  that  since  the  passing  of  the  Act  6  &  6  Will, 

IV.  C.76,  the  corporation  of  the  hospital  was  so  far  identical  with  the  municipal 

eoiporation,  as  to  be  within  the  spirit,  if  not  the  letter,  of  the  71st  section  of 

that  Act.  and  therefore   (without    deciding  whether  the  corporation  of  the 

iKMpital  any  longer  existed,  or  in  whom  the  legal  estate  of  the  hospital  lands 

was  Tested)  that  the  administration  of  its  trust  estates  was  rightly  transferred 

to  the  trustees,  appointed  under  that  Act,  of  the  charitable  estates  of  the  mu- 

aidpal  corporation. 


608 


CASES  IN  CHANCBBY. 


1852. 
Ths 


to  be  called  the  Hospital  of  8i.  Jokn^  in  the  said  citj^. 
for  the  maintenance  and  education  of  children  and 


Attobkxt-    poor  of  the  locality^  his  Majesty^  affecting  such  pioni 
charitable  works^  and  out  of  his  royal  inclination  to 


V. 


^Bi  Matob,  mote  and  advance  the  same^  granted  to  the  said  mayoK^. 
EzilriB.      bailiffs^  and  commonalty  power,  license^  and  anthori 


« 


to  erect^  founds  and  establish  in  the  house,  called 
John's  Hospital^  and  other  the  premises  adjoining^ 
Hospital  House,  for  the  habitation,  relief  and 
tenance  of  such  aged  or  impotent  poor  people^  and 
so  many  children  or  aged  or  impotent  poor  people, 
such  other  members  and  officers  of  the  said  hospital 
to  the  goyemors  thereof  and  their  successors,  (xt 
greater  part  of  them,  should  seem  meet ;  and  thst  tix« 
governors  should  have  power  to  place  therein  such  mas- 
ter or  head  of  the  hospital,  and  number  of  poor  people 
and  children,  and  such  other  members  and  officers  as  ^o 
them  or  the  greater  part  of  them,  for  the  time 
should  seem  convenient.    And  his  said  Majestj 
granted  that  the  governors  and  their  successors  should 
have  power  to  erect  and  establish  in  the  hospital  m^ 
premises  a  free  grammar  school,  and  a  free  Eii|^i*^ 
school,  for  the  maintenance  and  education  of  poor  dti^-' 
dren  of  the  locality,  as  to  the  governors  for  the  tii 
being,  or  the  greater  part  of  them,  should  seem 
nient,  and  likewise  one  or  more  learned,  able,  and 
dent  person  or  persons  to  be  schoolmaster  or  sdioob^' 
masters  of  the  same  school  or  schools,  and  one  or 
other  able,  sufficient  person  or  persons  to  be  usher 
ushers    thereof.     And  his   Majesty  frirther   ordaiflfi^^^ 
that  the  hospital  should  be  incorporated  and 
the  Hospital  of  St.  John,  within  the  city  of 
founded  by  Huffh  Crossing,  Esq.,  and  others,  and  ikei^^^^ 
erected,  established,  and  confirmed  the  same,  to  hs^"'^ 
continuance  for  ever,  and  appointed  or  ordained  that  4^ 
mayor,  recorder,  aldermen,  and  common  council  of  A^ 

said 


CASES  IN  CHANCEEY.  609 

city  for  the  time   being  should  be  goyemon  of       1852. 
hospital^  and  of  the  lands^   revenuesy  and  goods      ^""^^^ 
\  and  be  incorporated  by  the  name  of  the  Gbver-    Attobnxt- 
of  the  Hospital  aforesaid,  with  power  to  purchase  ^^ 

take  lands,  to  sue  and  be  sued  by  their  said  name.  ^>  Matob» 

*^l.  1  '  Ac.,  OF 

to  haye  a  common  seaL  Exnxa. 

TXhe  petition  stated,  that  by  an  order  made  by  the 

Chancellor  dated  the  14th  September  1836,  upon 

th.^  petition  of  the  mayor,  aldermen,  and  burgesses  of  the 

^:^3r  of  Exeier,  and  others,  it  was  referred  to  the  Master 

^      s^point  proper  persons  to  be  trustees  of  the  Charity 

^*^^Ue8  or  property  then  Tested  in  the  Corporation  of 

^^s^^er,  or  any  of  its  members  which  were  affected  by 

^^    7l8t  section  of  the  5  &  6  WiU.  IV.  c.  76;  that  in 

Ptt^K^Boanoe  of  that  order,  the  Master,  by  his  report  bearing 

^^^«  the  81st  January  1837,  certified,  that  he  approved 

^     «nd  had  appointed  TTiomas  Hill  Lowe  and  sixteen 

^'^^^^r  peraoDS  to  be  trustees  of  the  Charity  prcqierty, 

^^^K  Tested  in  the  Corporation  or  any  of  its  members 

•^'^cted  by  the  said  7l8t  section,  and  which  were  par- 

^'^^^^^lariy  specified  by  the  Master;  that  among  the  Cha« 

'^^^^8  so  specified,  the  Master  had  included  St.  John's 

*^^tt«/;  that  by  an  order  of  the  Lord  Chancellor  made 

^^  tlie  4th  February  1837,  the  report  of  the  Master  was 

^^^^£nned,  and  that  the  trustees  so  appointed  had  as- 

'^^^^ed  the  management  of  the  hospital,  and  of  its 

^*^4es  and  revenues. 

^l?he  petition  submitted,  that  the  Hospital  of  St.  John, 

the  estates  and  other  property  thereof,  did  not  come 

^^^^lin  and  were  not  affected  by  the  71st  section  of  the 

"^^^  5  fr  6  Will.  IV.  c.  76,  inasmuch  as  the  body  corporate 

^  ^he  city  of  Exeter,  or  any  one  or  more  of  the  mem- 

^^^^  thereof,  did  not  at  the  time  of  the  passing  of  the 

^^^  Act  stand  solely  or  together  with  any  person  or 

persons 
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1852.       persons  elected  solely  by  such  body  eorporate,  or  w6. 

^*C^|jp^      by  any  particular  member^  dass^  or  description  of  nb 
AxTOBHXT-    bers  of  such  body  corporate^  seised  or  possessed  frr 
^^  estate  or  interest  whatsoever^  of^y  hereditaments 

The  Mayor,  any  sums  of  money^  chattels^  securities^  or  any  ot 

ExnsB.  personal  estate,  in  whole  or  in  part,  or  in  tmst,  or 
the  benefit  of  any  charitable  uses  or  trusts,  to 
executed  for  the  benefit  of  the  hospital,  or  othen 
connected  therewith;  but  that  the  property  and 
venues  of  the  Charity,  and  the  control,  manageme 
disposition,  administration,  and  disposal  of  the  p: 
pcrty,  revenues,  and  affairs  thereof,  and  of  the  H 
pital,  were  entirely  and  altogether  vested  in  the  p< 
tioners  as  a  distinct  and  independent  corporate  body 
virtue  of  the  letters  patent  incorporating  the  Hospi 
The  trustees  so  appointed  having  advertised  their 
tention  of  electing  a  new  Head  Master,  in  the  place 
the  then  existing  one  who  was  about  to  retire, 
petition,  after  stating  the  readiness  of  the  petitionen 
act  im  the  Governors,  and  to  appoint  a  proper  persoo 
Head  Master,  prayed  that  the  order  of  the  4th  Febrw 
18S7,  might  be  discharged,  so  far  as  the  same  affec 
the  estate,  property,  or  revenues  of  the  Hospital;  f 
that  it  might  be  declared  that  the  power  of  the  petiti' 
ers,  as  Governors  constituted  under  the  letters  pati 
was  not  affected  by  the  71st  section  of  the  Act  5  I 
WiU.  IV.  c.  76. 

Mr.  RoU  and  Mr.  Fhoks,  in  support  of  the  petitioi 

We  submit,  that  the  Corporations  of  ^.^ne/er  ando 
John^s  Hospitid  are  in  fact  two  distinct  corporations, 
ing  two  distinct  names  of  incorporation,  with  two 
tinct  corporate  seals,  and  created  with  two  distinct 
poses  of  existence.     The  mere  accident  of  their  < 
ponent  parts  being  identical  could  not  have  affc 
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their   separate  corporate  existence;  but  where^  as  the        1852. 
fact  is  in  the  present  case,  they  are  not  composed  of  the      ^^^T^*^ 
■a-iQtie   individuals,  there  being  the  addition  of  the  Be-    Attobmbt- 
corder  to  the  Corporation  of  St.  John,  it  cannot  be  said      ^^»J*^^ 
that  the  natural  members  of  the  latter  Corporation  are  The  Mayos, 
the   Batne  as  those  who  constitute  the  Corporation  of      Exsteb. 
•^^cier,  and  they  ought  not  to  have  been  confounded ; 
the  one  being  a  mimicipal,  the  other  a  charitable  corpo- 
'^tion,  the  latter  is  clearly  neither  within  the  letter  nor 
*^^    spirit  of  the  Act  5  &  6  Will.  IV.  c.  76.    The  case 
-^cc  V.  Norton  (a)  is  conclusive  on  the  point,  that  the 
^S^^X  estate,  of  which  the  Corporation  of  St,  John  was 
*®*^^d,  remained  in  them,  and  was  not  affected  by  the 
-''^t;   section  of  that  Act.    We  further  submit,  that  even 
"^Ixe  Crown  had  repealed  the  charter  of  the  Muni- 
^P^J  Corporation  of  Exeter,  the  Corporation  of  St.  John 
^^^^Id  not  thereby  have  been  destroyed.     The  Act  was 
***Q*ie88ed  to  the  mischief  arising  from  the  possible  ad- 
'^^^tiire  of  charitable  with  borough  funds,  and  was  not 
^^^^^rxded  to  remedy  abuses  in  the  administration  of 
^^a-rtty  estates.    The  142nd  section  of  the  Act  (the 
"^^oirpretation  clause),  coupled  with  the  schedules  to 
^'^ioh  it  refers,  clearly  indicates  the  bodies  corporate  to 
^'^ioli  the  Act  applies,  and  serves  to  show  that  abstract 
^■^^aritable  corporations  such  as  that  of  St.  John,  are 
not;  ^thin  the  purview  of  the  Act. 

^r.  Folktt,  contra. 

The  charter,  which  provides  for  the  existence  and 

^^ocession  of  the  Corporation  of  St.  John,  designates  it 

^^  to  consist  of  the  members  of  the  City  Corporation ;  and 

tf  the  new  Corporation  of  Exeter  does  not  form  the  basis 

rf  the  existence  of  the  Corporation  of  St.  John,  the  latter 

must 

(a)  11 M.  4-  W.  913. 
Vol.  II.  L  L  d.  g.  m. 
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1852.        mnst  have  ceased  to  exists  for  it  has  no  independe^^^ent 

^^'^!^^^^      corporate  existence.     It  was  said  that  the  fact  dl  HJ^^ikt 

Attorney-     Recorder  being  added,  constituted  a  distinct  enstenc«u=-iBee; 

^  but  inasmuch  as  the  Recorder  was  an  officer  appointed  W      by 

Tkb  Match,  the  Municipal  Corporation,  the  case  £sdls  expressly  witL^dAin 

EzxTBB.      the  provisions  of  the  71st  section,  and  that  officer  beiic:.Si)» 

now  appointed  by  the  Crown,  it  is  a  grave  qiie8ti^.SQii 

whether  the  Corporation  has  any  principle  of  life  lettrrsi}. 

certainly  none  as  contemplated  by  the  original 

The  72nd,  73rd,  and  92nd  sections  show  that  no  nu 

except  what  was  part  of  the  borough  funds  was  to  be 

cdved  by  the  Municipal  Corporation.  The  interpretatSc?^ 

of  the  word  ^^  trustee"  in  the  last  section, ''  by  whatever 

name  they  are  designated,"  is  quite  comprehensive  enoi^ 

to  include  this  corporation.     The  point  on  which  refiar- 

ence  was  made  to  the  case  of  Doe  v.  Norton  (a)  does  not 

affect  the  question  now  before  the  Court,  though  it  is  to 

be  observed  that  in  that  case  the  Court  assumed  that  the 

equitable  interest  in,  or  right  of  administering  the  estates 

of,  the  Charity  devolved  on  the  Lord  Chancellar. 

Mr.  Rolty  in  reply. 

The  fact  of  the  Recorder  being  now  appointed  by  the 
Crown  can  make  no  difference ;  but  in  whatever  manner 
he  is  appointed,  he  is  constituted  a  member  of  the  Cor- 
poration of  St.  John,  which  sufficiently  distingoishes  it 
from  the  Municipal  Corporation,  even  if  there  had  been 
no  separate  seal. 

The  LoED  Chancellob. 

The  Corporation  of  Exeter  was  incorporated  under  the 
title  of  the  Mayor,  Bailiffs,  and  Commonalty  of  the  City 
of  Exeter,  and  imder  that  title  it  is  dealt  with  by  the 
Municipal  Corporation  Act,  in  the  2nd  section  of  sche- 
dule 

(a)  11  M.  Sf  W,  913. 


'^ 
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dnle  (A.)  to  that  Act.     In  the  present  inBtance,  certain        1852. 
estates  have  been  dedicated  to  charitable  purposes ;  the      ^^^ThjT^ 
Crown  haB  granted  a  charter  to  the  effect  that  the    Attoritxy. 
Gt>veniorB  of  the  Hospital  of  St.  John  should  be  the  ^ 

mayoTy  recorder^  aldermen,  and  common  coimdl  of  the  Tmi  Matob, 
city  for  the  time  beings  and  they  were  accordingly  in-  £zxTkB. 
ooirporated,  to  be  called  the  Hospital  of  St.  John.  It  is 
to  be  observed^  that  in  the  first  part  of  the  charter  they 
▼ere  incorporated  expressly  as  the  mayor,  bailiffs,  and 
oonunonalty,  and  power  was  given  to  them  as  such  to 
foond  the  Hospital.  That  might  be  very  well  taken 
diher  as  a  separate  incorporation,  or  it  might  have  been 
considered  in  law  a  corporation  for  distinct  purposes, 
ihongh  consisting  of  the  same  members.  Speaking  from 
recollection,  I  think  the  corporation  of  London  is  of  the 
latter  sort ;  but  xmdoubtedly  there  are  cases  where  cor- 
porations of  the  same  name,  and  consisting  of  the  same 
component  parts,  have  been  taken  to  form  different  cor- 
porations for  distinct  and  separate  purposes,  and  having 
each  a  distinct  seal,  of  course  they  would  be  treated  as 
distinct  corporations. 

The  question  however  before  me  is,  whether  the  Cor- 
poration of  St.  John^  which  was  existing  at  the  time  of 
the  Municipal  Corporations  Act  as  trustee  of  the  Cha- 
rity, does  or  not  £elQ  within  the  provisions  of  that  Act. 
The  case  of  Doe  v.  Norton  (a),  which  has  been  relied 
upon  by  the  Petitioners,  is  not  applicable,  because  there 
there  were  several  demises,  both  by  the  old  and  the 
new  Corporation ;  the  Court  was  only  dealing  with  the 
legal  estate,  which  they  were  of  opinion  was  not  taken 
out  of  the  old  corporate  body  by  the  statute ;  they  were 
not  dealing  with  a  question  at  all  analogous  to  the  pre- 
sent; and  I  observe  that  Baron  Parke,  in  delivering 

the 

(a)  11  M.  ^  W,  913. 
LL2 
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1852.        the  judgment  of  the  Court,  did  not  at  all  dissent 
^^■"^nT^      the  doctrine  that  the  trust  estate  might  have 

Attobnbt-    dealt  with  by  this  Court  xmder  the  Tlst  section  of  t 

General       a    . 
-,  Act. 

Thb  Mayor, 

Ac,  OF  No  doubt  there  is  a  Corporation  of  Exeter,  and    ^^ 

mayor,  aldermen,  and  common  coimcil,  but  then  the^^ 
exist  in  a  very  different  character;  they  may  have  the^^ 
same  name,  but  they  are  a  very  differently  constituted 
body.  The  Recorder  is  no  longer  appointed  by  the  Cor- 
poration, but  is  nominated  by  the  Crown :  it  may  be  a 
very  considerable  question  whether  under  these  altered 
circumstances  of  their  condition  the  Corporation  of  St, 
John  can  be  held  to  be  existing  or  not  as  a  Corporation : 
I  do  not  decide  that  point ;  I  have  only  to  determine 
whether  or  not  they  fall  within  the  provisions  of  the 
Act  of  Parliament. 

I  imderstand  the  argument  to  be,  that  the  Act  of  Par- 
liament does  not  deal  with  charities,  and  that,  unless  it 
does,  I  am  not  at  liberty  to  adjudicate  upon  the  present 
application.  The  Act  of  Parliament  is  singular  in  its 
phraseology ;  although  it  deals  with  the  money,  it  does 
not  affect  the  estate;  but  by  sect.  1,  it  abrogates  ''so 
much  of  all  royal  and  other  charters,  grants,  and  letters 
patent  now  in  force  relating  to  the  several  boroughs 
named  in  the  schedules  (A.)  and  (B.)  to  this  Act  an- 
nexed, or  to  the  inhabitants  thereof,  or  to  the  several 
bodies  or  reputed  bodies  corporate  named  in  the  said 
schedules,  or  any  of  them,  as  are  inconsistent  with  or 
contrary  to  the  provisions  of  this  Act/'  So  that,  in 
point  of  fact,  any  part  of  the  charter  of  St,  Johnfs  Hos- 
pital inconsistent  with  the  Act  is  repealed  by  the  pro- 
vision I  have  just  read.  The  words  ''  body  corporate  '* 
are  by  the  interpretation  clause  construed  to  extend  to 
all  bodies  corporate  named  in  either  of  the  schedules 
(A.)  and  (B.). 
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It  was  anticipated  and  known  that  many  of  these  cor-        1852. 
jMurations  held  trust  estates^  and  that  there  had  been      ^^"Tss^ 
great  abuses  of  their  trusts ;  and  it  was  thought  proper    Attobnst- 
that  they  should  no  longer  hold  such  estates.     The  ^ 

object  therefore  was,  to  provide  bodies  to  whom  they  The  Matob, 
should  be  committed.    Parliament  undertook  that  ofiBice,      Exsteb. 
l>ut  it  has  not  done  so  effectually,  and  trustees  have 
l>een  appointed  by  this  Court.  The  Petitioners,  however, 
liave  also  contended,  that  unless  I  find  the  legal  estate 
in  the  Mimicipal  Corporation,  I  have  no  right  to  inter- 
fere ;  I  do  not  apprehend  that  is  necessary.     The  Act 
assumes  that  the  old  Corporation  would  fall  into  the  new ; 
the  dause  which  applies  is  the  71st,  which  recites  that 
*'  whereas  divers  bodies  corporate  now  stand  seised  or 
possessed  of  sundry  hereditaments  and  personal  estate, 
in  trust  in  whole  or  in  part,  for  certain  charitable  trusts, 
and  it  is  expedient  that  the  administration  thereof  be 
kept  distinct  from  that  of  the  public  stock  and  borough 
fund.''    It  was  assumed,  therefore,  by  the  recital,  that 
charity  estates  vested  in  bodies  corporate  would,  unless 
otherwise  provided,  fall  into  and  become  mixed  with  the 
borough  funds :  provision  was  consequently  made  by  that 
Act,  that  where  such  body  corporate  was  seised  or  possessed 
of  any  estate  or  interest  whatsoever  of  any  hereditaments 
or  any  sums  of  money,  fee.,  in  whole  or  in  part,  in  trust 
or  for  the  benefit  of  any  charitable  uses  or  trusts  what- 
soever, all  the  estate,  right,  interest,  and  title,  and  all 
the  powers  of  such  body  corporate  in  respect  of  such 
uses  and  trusts,  should  utterly  cease  and  determine  on  the 
1st  August  1836.     It  must  be  admitted  that  if  instead 
of  creating  a  new  corporation  the  charter  of  the  Crown 
had  gone  to  authorize  the  then  existing  corporation  to 
manage   these  trust   estates,  they  would   have  fallen 
directly  within  the  71st  section,  because  they  would 
have  been  a  corporation  seised  for  charitable  trusts, 
and  the  same  body  would  have  had  the  execution  of 

the 
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1852.        the  public  duty  of  the  general  corporation  and  also 
^^"^T^^*^      the  particular  trust,  and  as  such  I  apprehend  the 
Attobnst-    would  have  been  one  directly  within  the  teat  of  the 

BNjiBAL      ^£  Parliament.     Here  the  Corporation  of  the  Hospital  is 
Th»  Matob,  not  managed  by  the  same  name,  but  it  is  composed  of  tic 
EznKB.      8&nie  members,  as  the  Municipal  Corporation,  with  the 
addition  of  the  Recorder  (whether  the  Recorder  can  be 
said  to  be  a  part  of  the  Municipal  Corporation  I  do  not 
say :  I  should  think  not) ;  and  I  have  to  consider  whether 
this  Act  of  Parliament  hits  such  a  case?     The  Act 
says,  '^  In  every  borough  in  which  the  body  corpcmite,  or 
any  one  or  more  of  the  members  of  such  body  corporate, 
in  his  or  their  corporate  capacity  now  stands  or  stand, 
solely  or  together  with  any  persons  or  person  elected 
solely  by  such  body  corporate,^'  &c.    The  intention  was 
not  only  that  all  corporations  aggregate  which  stood 
seised  should  fall  within  the  Act,  but  that  everybody  who 
constituted  in  himself  a  corporation  and  was  solely  seised 
of  property  for  charitable  purposes  should  also  be  indladed. 
Perhaps  in  strictness  this  case  does  not  fell  within  the  very 
letter  of  the  Act :  this  body  standing  seised  of  the  chari- 
table estates  is  not  the  very  same  body  as  that  of  the  Cor- 
poration of  Exeter,  because  the  Recorder  is  added;  but 
he  was  elected  by  the  City  Corporation,  and  that  appears 
to  me  to  bring  this  case  directly  within  the  letter  of  the 
clause  which  I  have  just  read.    Is  there  then  in  the  Act 
anything  to  exclude  this  case  from  its  operation  ?     That 
there  was  a  dear  intention  that  it  should  be  indnded, 
I  think  admits  of  no  doubt.     If,  however,  the  present 
case  does  not  fall  within  the  letter  of  the  Act,  I  am 
clearly  of  opinion  that,  looking  at  the  interpretation 
clause,  which  declares  that  the  word  trustees  shall  be 
construed  to  mean  ^^  persons  charged  with  the  execation 
of  a  trust  or  public  duty,  by  whatever  name  they  are  de- 
signated,'^ and  to  the  whole  scope  of  the  Act,  this  case  is 
within  the  spirit  of  the  Act,  and  within  the  misdiirf 
intended  to  be  remedied. 


f 
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1852. 


the  Matter  of  THE  ROYAL  BANK  OF  AUS-       Juiy%. 
TRALIA,  and  of  THE  JOINT-STOCK  COMPA- 
NIES "WINDING-UP  ACTS,  1848  and  1849. 

ROBINSON'S  EXECUTOR'S  CASE. 

•JIHIS  wa.  an  appUcation    on  the  part  of  Anthony    ]^flj^^ 

George  Robinson,  the  executor  of  Joseph  Phelps  Ro-    cellar  Lobd 

hmson,  to  discharge  or  vary  an  order  of  the  Vice-Chan-      °^'  -*^^o^- 

ceUor  Kniffht  Bnu:e,  made  on  the  25th  March  1851,  ^  ^   ^^^ 

▼hereby  he  confirmed  the  decision  of  the  Master,  re-  ^^  *^®  ^^' 

rectors  of  a 
tabling  the  name  of  George  Anthony  Robinson  as  exe-  Joint-stock 

cator  on  the  list  of  contributories  for  120  shares  in  the  ^^°^^g 

Uompany, 

above  Company.     It  appeared  that  previously  to  1840,  was  a  sub- 
J,  P.  Robinson  was  a  director  of  the  Company  and  had,  ^^  exe-^^' 
as  a  qualification  for  that  office,  taken  and  paid  the  depo-  cuted  the 
sit  on  twenty  shares,  and  in  respect  of  such  shares  had  sub-  tloment  in' 

scribed  the  deed  of  settlement.     At  a  meeting  of  the  di-  f^pect  of, 

twenty  snarcB 
rectors  of  the  Company  on  the  7th  August  1840,  it  was  of  the  Corn- 
resolved  that  each  of  the  directors  should  render  himself  S?^^!  ®^?^ 

director  be- 

responsible  to  take,  either  by  himself  or  through  his  ing  obliged 
firiends,  a  certain  number  of  additional  shares  within  a  twenty  shares 

definite  as  a  qualifi- 
cation. The 
directors  subsequently  resolved,  without  the  priyity  of  the  shareholders,  to 
appropriate  to  themselves  a  certain  amount  of  additional  or  credit  shares, 
which  they  were  to  pay  for  by  giving  promissory  notes  for  the  amount  for 
irhich  eacn  subscribed.  A,  B.  agreed  to  take,  and  he  gave  a  promissory 
note  in  payment  for  100  of  such  credit  shares ;  he  also  signed  a  letter,  binding 
himself  to  pay  the  deposit  and  calls  on  them,  but  did  not  execute  the  deed 
in  respect  of  them.  Eight  years  after  the  execution  of  the  promissory  note, 
ji.,  B,  died,  without  having  paid  any  interest  on,  or  any  part  of  the  principal 
of  the  promissoiT  note,  but  in  the  books  of  the  Company  credit  was  gjven  to 
him  in  respect  of  dividends  on  the  credit  shares,  ana  ho  was  charged  interest 
upon  the  promissory  note.  On  the  Company  being  wound  up  :  held,  that  his 
executor  was  rightly  placed  on  the  list  of  contributories,  not  only  in  respect  of 
the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares,  although  the 
creation  of  the  credit  shares  was  not  warranted  by  the  deed,  nor  were  they  in 
fa/e^  ever  issued  or  allotted. 


Case. 
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1852.        definite  period^  and  they  accordingly  each  wrote  to 
Eobinson's    ^i^ctors  as  a  body  a  letter,  of  which  the  following  i 
Executor's    copy,  and  the  only  variation  in  which  was  the  amonnb  c^^ 

additional  shares  severally  agreed  to  be  taken : — 

"  Royal  Bank  of  Australia,  2,  Moorgaiestreet. 

''  London,  August  7th  1840. 
"  Gentlemen, — In  reference  to  the  100  shares  in  the 
Royal  Bank  of  Australia  which  I  agree  to  take  in  order 
to  extend  and  secure  the  basis  on  which  the  establish- 
ment shall  be  placed,  I  hereby  bind  myself,  at  such 
time  or  times  within  four  years  from  the  date  of  the  deed 
of  settlement  as  shall  be  convenient  to  me  to  pay  the 
deposits  and  calls  on  the  said  shares,  with  interest  there- 
on at  5/.  per  cent.,  from  the  time  appointed  for  the  pay- 
ment of  the  same  until  such  calls  and  deposits  shall  be 
paid  by  me.  "  I  am,  &c., 

^^  Joseph  P.  Robinson. 
"  To  the  Directors  of  the  Royal  Bank  of  Australia.'* 

J,  P.  Robinson  gave  his  promissory  note  for  1000/.  on 
account  of  the  100  shares.  In  the  commencement  of 
1842  he  went  to  Australia,  where  he  died  in  1848,  hav- 
ing appointed  ^.  G.  Robinson  the  Appellant  his  executor. 
In  1847,  the  note  was  sent  out  after  him  for  the  purpose 
of  having  its  amount  recovered,  but  it  was  not  honoured 
by  him.  In  the  ledger  of  the  Company  credit  was  given 
to  him  for  dividends  on  these  100  shares,  and  he  was 
debited  with  a  like  sum  in  respect  of  interest  on  the 
note.  The  deed  of  settlement  provided  by  its  fourth 
clause  that  the  shares  of  the  Company  should  be  vested 
in  the  directors,  who  should  have  full  power  to  allots  ap- 
propriate, reserve  for,  or  dispose  of  the  same  to  such 
parties,  and  upon  such  terms,  and  in  such  manner  as 

they  might  think  fit  (a). 

The 

(a)  Some  other  clauses  of  the  deed  of  settlement  will  be  found 

in  the  report  of  the  next  case>  Meux's Executors*  Case,  post,  p.  522. 
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The  Company  being  wound  up,  the  Master,  on  the        1852. 
25th  February  1851,  placed  A.  G.  Robinson,  the  execu-    -oT^    ^. 
'xxr,  on  the  Ust  of  contributories,  as  well  in  respect  of  the    Exscutob's 
rw^enty  shares  which  J.  P.  Robinson  had  held  as  a  quali- 
ication,  as  also  in  respect  of  the  100  credit  shares,    t'he 
executor  appealed  to  the  Yice-Chancellor  Knight  Bruce 
x>  limit  the  liability  to  the  twenty  shares,  and  on  that 
notion  being  refused,  it  was  now  renewed  before  the 
Loird  Chancellor. 

Sir  W,  Wood  and  Mr.  Cairns,  for  the  executor,  in 
support  of  the  appeal. 

It  is  clear  that  the  liability  of  a  shareholder  cannot  be 
altered  by  any  act  not  in  conformity  with  the  deed, 
Bosanquei  v.  Shortridge  (a) ;  and  there  can  be  no  doubt 
but  that  the  directors,  in  appropriating  the  additional 
shares  to  themselves,  were  acting  in  contravention  of  the 
fourth  clause;  nothing  was  done  by  the  general  body 
of  shareholders  confirming  the  arrangement  which  was 
adopted  by  the  directors ;  and  in  no  case  could  J,  P. 
JRobinson  have  claimed  any  interest  in  the  profits  of  the 
Company  in  respect  of  the  100  credit  shares. 

Mr.  Daniel  and  Mr.  Roxburgh,  contra,  for  the  Official 
Manager. 

The  books  of  the  Company  show  that  J.  P.  Robinson 
has  all  along  been  credited  with  dividends  and  debited 
with  interest  in  respect  of  the  amount  secured  by  the  pro- 
missory note ;  but  if  that  is  insufficient  to  bind  him,  the 
letter  written  by  him,  agreeing  to  take  the  100  credit 
shares,  coupled  with  the  fact  of  his  having  given  the 
promissory  note,  are  conclusive  as  to  his  liability. 

Sir  W.  Wood,  in  reply. 

The 
(a)  4  JSxch.  Rep.  699. 
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1852.  The  Lord  Chancex<lor. 

Bobinsok's  ^6  main  point  which  has  been  argaed  in  this  case,  as 
ExBcuTOB't  ijj  that  of  Metuff's  Executors^  case  (o),  was  as  to  whetha 
the  directors  of  this  Company  were  bound  by  the  trans- 
actions into  which  they  entered^  and  by  whidi  they 
assumed  to  buy  on  credit  a  very  large  proporticm  of  the 
capital  of  the  Company.  In  my  opinion  the  present  case 
is  not  distinguishable  from  that  of  the  other  directon  who 
took  the  additional  or  credit  shares^  except  in  the  parti- 
cular of  the  amount  of  shares  so  taken  by  Mr.  Robifuon, 

It  appears  to  me  that  these  directors  never  could  have 
sustained  the  appropriation  of  the  credit  shares  or  the 
purchases  as  they  have  been  called^  as  a  transaction 
binding  upon  the  Company,  if  that  transaction  had  been 
brought  before  the  shareholders,  and  they  had  objected 
to  its  confirmation ;  although  I  am  of  opinion  that  tiie 
directors  are  bound  as  between  themselves  and  the  Com- 
pany, notwithstanding  the  irregular  nature  of  the  trans- 
action. They  clearly  were  not  entitled  to  allot  to  them- 
selves a  very  large  proportion  of  the  capital  of  the  Com- 
pany, without  bringing  in  a  single  shilling  in  aid  of  that 
capital, — only  giving  promissory  notes  payable  at  some 
distant  period,  debiting  themselves  with  interest  as  it 
became  payable  on  their  several  notes,  and  taking  credit 
for  the  dividends  to  which  they  would  properly  have 
been  entitled  if  they  had  actually  made  the  payments. 
There  is  no  doubt  but  that  thp  whole  transaction  re- 
mained on  paper  only,  while  it  was  represented  as  a 
real  transaction ;  for  they  publicly  stated  their  liability 
to  pay  up  a  capital  equal  to  10/.  a  share  upon  as  many 
credit  shares  as  they  had  respectively  appropriated  to 
themselves.  I  never  will  maintain  in  a  court  of  justice 
such  a  transaction,  the  effect  of  which,  if  supported,  would 
be  that  the  directors  would  be  at  liberty,  if  the  specula- 
tion 
(a)  Fast,  p.  622. 
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tioaa  flourished,  to  infliAt  npcm  it  aa  a  real  tranaaction^  and  1853. 
if  it  fiole^  to  throw  up  the  aharea  on  the  plea  that  thejr  -^^^^l^^^'g 
liad  entered  into  dealings  which  were  not  authorized  or  EiacirroB'8 
Bancfcioiied  by  their  deed.  They  are  themselves  bound 
by  the  transaction,  although  they  are  not  entitled  to 
Quibrce  it  against  the  general  body  of  shareholders.  Mr. 
Robmgon  in  that  respect  cannot  be  distinguished  from 
the  other  directors ;  he  was  a  paiiy  to  the  original  trans- 
action; he  knew  that  he  had  not  paid,  and  he  also  miist 
be  taken  to  have  been  aware  that  without  the  aid  of 
the  fictitious  capital  representing  the  credit  shares  there 
was  no  otheir  way  in  which  it  was  possible  for  this  concern 
to  have  gone  on.  If,  for  instance,  at  the  first  meeting, 
the  directors  had  only  represented  the  capital  which  was 
actually  paid  up,  this  Company,  it  is  clear,  must  have 
stopped  at  once,  and  in  that  case  the  directors  would 
have  lost  all  their  power  and  femcied  benefit;  but  by 
misrepresenting  the  real,  bond  fide  state  of  the  concern, 
they  led  on  the  persons  whose  interests  it  was  their  duty 
to  have  protected,  and  I  cannot  allow  any  of  the  parties 
to  such  misrepresentation  to  escape  firom  that  common 
calamity  of  which  they  themselves  have  been  the  authors. 

It  appears  that  Mr.  Robinson  went  to  AwtraUa,  where 
payment  of  the  promissory  note  was  demanded  of  him ; 
he  was  not  in  circumstances  to  pay  it,  and  it  was  not 
thought  right  or  prudent,  taking  into  consideration  the 
fiau^t  that  he  was  intrusted  with  some  care  over  the  affairs 
of  the  Company,  to  press  for  payment,  and  therefore  the 
note  was  not  then  enforced.  But  in  the  mean  time,  the 
Company^s  books,  the  entries  in  which  were  perfectly 
authorized  and  justified  by  Mr.  Robinson**  own  acts 
before  he  went  to  Australia,  show  that  he  and  his  co- 
directors,  with  whom  he  concerted  this  improper  trans- 
action, were  regularly  charged  interest  upon  the  amoimt 
of  their  several  promissory  notes,  and  credited  with  divi- 
dends attributable  to  the  shares  for  which  the  notes  were 

given. 
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er  made  by  the  Vice-Chancellor  Knight  Bruce,  on        1852. 
e  16th  April  1851,  on  the  motion  of  Thomas  Maude      ^5ibux*8 
d  Alfred  Turner,  the  executors  of  Thomas  Meux,    Exbcutobs* 
Hereby  the  decision  of  the  Master,  including  their 
es  in  Class  5  of  the  list  of  contributories,  in  respect 
500  shares  in  the  above  Company,  was  reversed. 

In  this  case,  as  in  the  preceding  one  of  Robinson* s  Exe- 

ov^s  case  (a),  it  appeared  that  Thomas  Meux  deceased 

subscribed  for  twenty  shares,  to  qualify  himself  as 

d  that  he  was  a  director  of  the  above  Company,  and 

written  the  same  letter  as  Robinson,  except  that 

[Meux)  had  agreed  to  take  500  of  the  credit  shares. 

e  following  is  a  copy  of  the  promissory  note  which  he 

:ve  in  respect  of  the  500  shares  :  — 

''London,  October  2,  1841. 
"  Five  years  after  date,  I  promise^  to  pay  to  the  trus- 
of  the  Royal  Bank  of  Australia,  the  sum  of  Five 
^^^cmsand  pounds,  with  interest  at  the  rate  of  5/.  per  cent. 
^^r  annum,  value  received. 

^'Thomas  Meux." 

Thomas  Meux  died  on  the  30th  January  1842,  long 
Wore  the  note  became  due,  and  his  executors,  Thomas 
Maude  and  Alfred  Turner,  proved  his  will.  The  latter 
on  the  24th  February  1842,  addressed  the  following  let- 
ter to  the  directors  of  the  Company : — 

''  I  shall  be  obliged  by  your  informing  me,  as  executor 
of  the  late  Thomas  Meux,  Esq.,  of  Bloomsbury  Square, 
what  shares  that  gentleman  held  in  your  Company,  and 
whether  there  is  anything  due  to  or  from  him  in  respect 
of  them,  as  I  wish,  before  proving  the  will,  to  ascertain 
the  amount  of  Mr.  Meux's  property. 

"  I  am,  gentlemen,  yours,  &c., 

"Alfred  Turner.*' 

To 

(a)  Ante,  p.  617. 
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1852.  To  whicli  the  following  answer  was  Tetomed : — 

ExBouToA*  ''  Boyal  Bank  of  Australia,  2,  Moorgaie  Street. 

Cauu  i^  London,  March  2,  1842. 

"  Sir, — Your  letter  of  the  24th  uUimo,  addressed  to 
the  directors^  came  before  them  this  day  at  the  meeting 
of  the  boards  and  in  reply  I  am  desired  to  state  that  the 
late  Mr.  Meua  held  twenty  shares  in  the  Boyal  Bank  of 
Australia,  of  50/.  each^  and  on  which  102.  per  share  hat 
been  paid. 

''  I  am.  Sir, 

'^  Your  most  obedient  servant, 
''Gborob  H.  \¥iult. 
''  To  Alfred  Turner,  Esq.,  32,  Bed  Lion  Square.'' 

On  the  27th  July  1843,  Mr.  Turner  again  wrote  to 
Mr.  Wray  in  the  following  terms : — 

''  Sir, — I  shall  feel  obliged  by  your  informing  me  if 
there  is  any  and  what  interest  due  and  receivable  on  the 
shares  of  the  late  Mr.  Thomas  Meux,  in  the  Boyal  Bank 
of  Australia  to  the  executors,  of  whom  I  am  one. 

''  I  am.  Sir, 

**  Your  most  obedient  servant, 
''  Alfbed  Turner. 
''  To  G.  H.  Wray,  Esq." 

An  answer  was  returned  to  that  letter,  informing  him 
that  a  certain  amount  of  dividend  was  due  in  respect  of 
the  twenty  shares,  but  no  reference  was  made  to  the  500 
shares.  The  order  for  winding  up  the  Company  was 
made  on  the  26th  March  1 850. 

It  appeared  in  evidence  that  in  the  general  ledger, 
under  Mr.  Meux*s  name,  there  were  the  following 
entries : — 

''Dr. 
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''Dr.  1852. 

1841,  Dec.— To  subscribed  Stock    .        .  £5,000  ^jE^ 

1842,  Dec. — ^To  Bills  receivable  .         .         5,000  Executobs' 

_...^  Cash. 

£10,000 


"Cr. 
"  1841,  Dec.— By  BiUs  receivable      .         .  £5,000 
1842,  Dec.— By  subscribed  Stock   .         .     5,000 


£10,000 


Sf 


The  following  entry  also  appeared  in  the  book  of 
entries  of  the  proceedings  of  the  Company,  held  in 
1843  :— 

*'  At  a  meeting  of  the  Royal  Bank  of  Australia,  held 
on  Wednesday  the  29th  June  1843,  present  Messrs. 
Sutherland,  M.  Boyd  Connell  and  Mitchell^  the  subject 
of  the  credit  shares  held  by  the  late  Mr.  Meux  was 
brought  under  the  attention  of  the  court,  and,  after  full 
consideration,  it  was  resolved,  that  they  be  cancelled. 

(Signed)     *'  J.  W.  Suthebland.'' 

The  name  of7%oma«ilfeu^  to  the  promissory  note  was 
accordingly  cancelled.  The  executors  sold  and  duly  trans- 
ferred the  twenty  shares  to  a  purchaser.  Alfred  Turner  in 
his  a£Bdavit,  sworn  in  the  Master's  office,  said  he  never 
xeceiyed  any  information,  either  from  Mr.  Wray  or  the 
directors,  respecting  the  500  shares ;  and  Mr.  fVray  in  his 
examination  said,  ^'  I  was  manager  of  this  bank  at  the 
latter  end  o{  August  1841.  The  late  Mr.  Meux  was  a 
director  of  the  said  bank  from  its  projection.  I  received 
a  letter  from  Mr.  Turner,  dated  the  24th  February  1842. 
I  brought  it  under  the  consideration  of  the  board  on  the 
2nd  March  1842 ;  they  directed  me  to  reply  to  it,  and 

I  wrote 


Ca8B. 
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1852.        I  wrote  a  letter  on  that  day  to  Mr.  Ikamer.     I  was  j^' 
^^'^''^      sent  with  the  directors  on  the  24th  June  1842,  and, 
ExBcuTOBs*    pursuance  of  their  directions  on  that  day,  cancelled 

Meux's  signature  to  his  promissory  note  dated  the  22!d^^ 
October  1841,  for  5000/.     I  never  had  any  communia^ 
tion  with  Mr.  Meua^s  executors  as  to  the  note  an  the 
500  shares.'' 

The  following  in  substance  are  the  clauses  of  the 
deed  of  settlement  of  the  Company  which  are  material 
to  be  stated.  Clause  2  provided  that  ''shares'' 
should  mean  shares  in  the  capital  for  the  time  being. 
Clause  3  provided,  That  the  capital  of  the  Com- 
pany should  be  1,000,000/.  divided  into  20,000  shares 
of  50/.  each,  and  the  proprietor  of  each  share  should 
bring  in  and  pay  to  the  Company  the  iull  sum  of 
50/.  in  respect  of  such  share  as  and  when  called  upon 
so  to  do  in  manner  thereinafter  provided,  the  sum 
of  money  previously  brought  in  or  paid  in  respect 
of  the  same  share  being  allowed  as  part  of  soch  sum 
of  50/.,  and  the  capital  for  the  time  being  paid  and 
brought  in  should  be  used  and  employed  in  the  business 
of  the  Company,  and  each  of  the  proprietors  should  be 
entitled  to  the  profits  and  liable  to  the  losses  of  the 
Company  in  proportion  to  his  shares.  Claase  4  pro- 
vided. That  the  shares  of  the  Company  should  be 
vested  in  the  court  of  directors,  who  should  have  fuU 
power  to  allot,  appropriate,  reserve  for,  or  dispose  of  the 
same  to  such  parties,  and  upon  such  terms  and  in  such 
manner  as  they  might  think  fit.  Clause  5  provided. 
That  the  Court  of  Directors  should  cause  the  shares  in 
the  Company  to  be  numbered,  and  should  cause  all  such 
additional  shares  (if  any)  as  should  be  created  under  the 
provision  therein  in  that  behalf  contained  to  be  likewise 
numbered,  and  should  cause  every  share  to  be  at  all  times 
distinguished  by  the  same  number  by  which  it  should 

have 
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bav^e  been  originally  distinguished^  notwitlistanding  any        1852. 
transfers  or  forfeitures  which  might  have  been  made  or       m^^^ 
taken  place  in  respect  thereof.    Clause  10  provided,  That    Executors* 
tlie  management  of  the  Company  and  the  business  and 
concems  thereof,  and  the  regulation,  investment,  and 
application  of   the  properties,    funds,    securities,   and 
money  for  the  time  being  belonging  to  the  Company, 
axid  the  regulation  and  determination  of  the  modes  and 
terms  of  carrying  on  and  transacting  the  business  of  the 
Company,  and  other  matters  and  things  whatsoever  con- 
nected with  or  relating  to  the  business  and  concerns  of 
the  Company,  should  be  solely  and  exclusively  vested 
Mid    reposed   in  the  Court  of   Directors,    except   as 
therein    excepted   or  otherwise   provided.     Clause  80 
provided  that  the  Court  of  Directors  might  make  rules 
for  the  disposition  of  the  properties,  funds,  and  secu- 
rities of  the  Company  as  they  shoidd  think  expedient 
Mid  proper.     Clause  47  provided.  That  the  Court  of 
I^irectors  might  alter,  vary,  or  transpose  the  properties, 
fiuids,  securities,  or  monies  of  or  belonging  to  the  Com- 
PMiy  or  any  of  them,  or  any  part  thereof,  as  they  should   . 
think  fit,  and  might  make  and  give  such  orders  in  regard 
thereto,  and  also  for  the  sale  and  other  disposition  of  the 
*Md  properties,  funds,  securities,  or  monies,  or  any  part 
thereof,  as  to  the  Court  of  Directors  should  seem  meet. 
Clause  50  empowered  the  directors  to  fc  rfeit  shares  where 
PWies  should  not  have  paid  their  calls.     Clause  88  pro- 
dded, That  except  where  therein   expressly  provided, 
the  person  in  whose  name  any  share  should  stand  in  the 
^^are  register  book  should  to  all  intents  and  purposes  be 
f        deemed  at  law  and  in  equity  the  absolute  and  beneficial 
proprietor  of  such  share,  and  the  Company  should  not 
he  bound  or  affected  by  any  notice  of  any  equitable 
claim  thereto,  or  charge   thereon.     Clause   110  pro- 
vided that  the  executor  of  any  proprietor  should  not  as 
guch  be  a  proprietor  in  respect  of  such  shares,  but  he 
Vol.  II.  MM  d.  m.  g.      should 
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1852.  should  be  at  liberty  to  dispose  of  them;  or  the  Com- 
Vt'^''^  pany  mighty  upon  an  executor  giving  notice  and  com- 
ExEcuTOBs'  plying  with  the  provisions  of  the  deed^  become  the  pio- 
prietor  and  personally  chargeable.  Clanse  114  provided 
that  any  executor  who  should  refuse^  after  three  months 
notice,  to  execute  the  deed,  should  be  liable  to  the 
forfeiture  of  the  shares. 

Mr.  Daniel  and  Mr.  Roxburgh,  for  the  Official  Mana- 
ger, in  support  of  the  appeal. 

According  to  the  authority  of  Stanhope^s  case  {a),  T. 
MeiAXj  if  alive,  would  have  been  clearly  liable ;  that  being 
so,  the  subsequent  acts  between  the  execators  and  direc- 
tors cannot  affect  the  liability  of  the  testator.  The  ques- 
tion is  only  between  the  directors  and  execatars  in  their 
representative  characters,  and  the  estoppel  can  only  ex- 
tend to  that  which  is  personal.  CockburtCs  coie  (b)  ia 
distinguishable  in  this  respect,  that  there  the  liability 
the  transferee  was  completely  and  effectnally  aubsti— * 
tuted  for  that  of  the  transferor.  The  directors  had  n< 
power  whatever  under  the  provisions  of  this  Company'i 
deed  to  extinguish  any  shares,  and  their  act  in 
T.  Meua^s  promissory  note,  and  the  credit  shares 
to  be  taken  by  him,  was  a  fraud  on  the  general  body 
the  shareholders ;  and  so  also  was  the  answer  sent  by 
secretary  by  the  order  of  the  directors  to  the 


for  though  generally  directors,  when  acting  within  tlE=a( 
scope  of  their  authority,  may  be  regarded  as  the  agenfc^ 
of  the  shareholders,  yet  where,  as  in  this  case,  they  mak^ 
representations  which   show  a  fraudulent  intent  to  d^ 
ceive,  they  cannot  be  regarded  as  the  agents  so  as  to 
bind  the  Company,  and  the  loss,  if  any,  must  SeQI  upco 
those  who  have  been  defrauded  by  such  misrepresenta- 
tion. Bums  V.  Pennell  (c). 

Mi 

(a)  ^DeG.SfS.  198.  (h)  15  Jur.  28. 

(c)  2  H.  L.  Ca.  497. 
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Mr.  Bacon  and  Mr.  Busk,  for  the  executors^  in  sup-        1852. 
of  the  Vice-Chanoellor*8  order.  ^iT'"^''^ 

MEUX8 
EZSCUTOBI' 

rrhe  genend  body  of  diareholden,  must  be  taken  to  C^"' 
h.c^'ve  acqoiesced  in  the  representations  of  the  directors 
its  to  the  interest  of  the  testator  being  limited  to  twenty 
>I:i^ures,  and  the  books  of  the  Company  clearly  show  that 
there  was  a  yalid  transfer  of  those  shares^  and  that  there 
no  liability  uUrd. 


Sir.  Daniel,  in  reply. 

The  Lord  Chancellor. 

^Fhe  directors  were  not  in  point  of  fact  authorized  to 
deed  with  the  property  of  the  Company  in  the  way  in 
^hich  they  assumed  to  do.     The  3rd  clause  of  the  deed 
requires    that  the  capital  of  the   Company  shall   be 
1^000,000/.,  divided  into  20,000  shares  of  50/.  each,  and 
tbttt  the  proprietor  of  each  share  shall  bring  in  and  pay 
to  the  Company  the  full  sum  of  50/.  in  respect  of  such 
s^tuure,  as  and  when  called  upon  so  to  do  in  manner 
thereinafter  provided.     I  think  the  intention  therefore 
^8s,  that  all  the  shares  should  be  actually  bona  fide 
^^bscribed  for  as  upon    money  payments,  no  doubt 
depending  upon  the  periods  when  the  directors  should 
think  it  right  to  make  the  calls.    The  4th  clause  may 
^  considered  perhaps  as  giving  power  to  the  directors 
to   appropriate  or  reserve,  not  in  terms,  but  in  sub- 
stance, for  themselves  and  their  friends,  the  whole  of  the 
*Wes;  the  words  are  ''  to  such  parties  and  upon  such 
t^^rtns  as  they  shall  think  fit,''  which  rather  looks  as  if 
they  were  to  deal  with  third  parties ;  but  whoever  might 
take  them,  the  shares  could  only  be  taken  subject  to  a 
general  liability  to  pay  for  them  as  a  money  transaction, 
although  the  payment  was  to  be  deferred  in  the  shape 
of  calls  till  wanted. 

MM  2  In 
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1852.  In  the  present  case  the  facts  are^  that  a  short  time  ^ 

^^^^^^     ^^^^  the  formation  of  the  Company^  not  a  great  many  - 
EzxouTOBs'    shares  having  been  taken^  the  directors  (who  appear  tom 
have  been  persons  of  consideration  in  the  money  market)^ 
agreed  to  appropriate  among  themselves  a  certain  amomiM 
of  what  were  termed  credit  shares^  '^  in  order  to  extend 
and  secure  the  basis  on  which  the  establishment 
be  placed/'  though^  as  I  imderstand  it,  they  oertainl; 
very  much  narrowed  it  by  confining  the  liability  to 
vance  money  to  a  very  few^  namely,  to  the  directors  alon^ 
but  whatever  might  be  the  effect,  they  entered  intsv 
an  engagement  that  they  would  take  a  great  numb^so 
of  the  credit  shares ;   one  director  was  to  take  nearly    m 
third  of  the  entire  capital,  and  the  other  directors 
to  take  various  quantities,  forming  in  the  aggregate 
enormous  sum,  and  a  very  large  proportion  of  the  entire 
capital.     The  way  in  which  this  was  carried  into  execu- 
tion was  not  by  allotting  any  of  these  credit  shares, 
for  there  is  no  trace  of  any  allotment  in  the  books,  mwdi 
less  is  there  any  evidence  of  the  transfer  of  any  sncli 
shares ;  it  was  not  in  point  of  fact  a  real  transaction  as 
regarded  a  purchase  of  shares  ;  what  they  meant  to  do 
was,  to  enter  into  an  engagement  between  themsdves^ 
that  as  money  would  be  required  to  sustain  the  amcero, 
they  would,  in  the  proportions  in  which  they  had  sab^ 
scribed,  make  the  advances  upon  what  were  called  ''credit 
shares,''  but  which  were  in  fact  credit   sales.     The^e 
shares  are  entered  in  the  books  as  10/.  shares;  there 
was,  however,  no  creation  of  any  such  shares ;  but  BOf' 
posing  them  to  have  been  actually  existing,  there  i^ 
no  evidence  to  show  that  any  one  of  these  directors  was 
entitled  to  any  specific  credit  shares. 

Up  to  the  death  of  Mr.  Meux,  dividends  were  pud 
on  the  shares  regularly  allotted,  but  no  dividend  was  em 
paid  on  these  credit  shares ;  none  was  claimed,  no  calU 

were 


Case. 
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made,  no  payment  of  interest  was  ever  made  on  the        1852. 
rams  for  which  the  directors  had  given  their  promissory     ^jjl^^ 
notes.  Within  a  few  months  after  signing  the  promissory   Executobs' 
note,  and  long  before  it  became  due,  Mr.  Meux  died. 
He  was  at  that  time  a  real  holder,  as  a  director,  of 
twenty  shares,  and  those  shares  were  regularly  entered 
in  a  separate  account  to  his  credit ;  the  payments  upon 
those  shares  were  regularly  given  credit  for;  he  had 
veceiyed  dividends  upon  them ;  and  when  the  executors 
Bold  them,  there  was  a  regular  transfer  of  them,  in  pre- 
cisely the  same  way  as  any  other  shares  would  have 
I^cen  dealt  with  and  transferred  by  any  individual  share- 
'^older.    That  shows  therefore  a  dealing  regularly  with 
the  shares  which  were  created,  but  with  respect  to  the 
cancellation  of  the  credit  shares  which  were  neither 
CK'^eated  nor  allotted,  my  opinion  is,  (though  I  am  not 
called  on  to  decide  the  point,)  that  that  was  not  a  regular 
ti'^^^isaction ;  it  never  was  communicated  to  the  share- 
holders generally. 

[Mr.  Daniel  interposed,  and  submitted  that  the  whole 
P<t>eeeding8  of  the  Company  had  been  on  the  assumption 
^a^  those  shares  were  regularly  issued,  and  that  too 
^t;li  the  privity  of  the  general  body  of  the  shareholders, 
••  appeared  by  the  books  of  the  Company.] 

^The  Lord  Chancellor. — No  evidence  has  been  pre- 

■^'Xited  to  me  of  any  such  privity  on  the  part  of  the 

^^areholders ;  although  it  is  very  objectionable  to  intro- 

^ce  firesh  evidence  after  the  conclusion  of  the  argument, 

7^  as  it  is  alleged  that  there  are  facts  in  evidence  which 

l^ve  by  inadvertence  not  been  brought  to  my  notice,  I 

▼iD  adjourn  the  further  consideration  of  this  case  until 

to-morrow,  to  enable  the  appellant's  counsel  to  supply 

the  omission. 


On  this  day  the  allegation  of  notice  being  unsup-       j^iy  g. 

ported 
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1852.  ported  by  the  evidence^  his  Lordship^  after  haTing  giyei 
^JJ^C^  his  judgment  in  Robinson's  Executor^s  case  (a),  pro 
ExBcuTOBs'  eceded : — There  is  this  diflFerence  between  the  preaen 
case  and  the  one  I  have  just  decided,  namely,  that  ii 
consequence  of  Mr.  Meax^s  death  in  January  1842,  h( 
does  not  appear  to  have  been  credited  with  any  din 
dends.  In  the  February  following,  his  executors  appliei 
to  the  directors  for  information  as  to  the  extent  of  hi 
interest  in  the  Company ;  that  was  the  first  step  in  th 
transaction,  which,  in  its  result  the  Appellant  now  seek 
to  impeach.  It  is  to  be  observed,  as  an  extraordinsE 
circumstance,  that  although  Mr.  Meux  was  a  man  « 
business,  and  had  taken,  and  made  himself  respouaib^ 
for,  500  credit  shares,  yet  that  there  does  not  appear  *< 
have  been  any  entry  or  trace  of  any  item  respecting  thed 
shares  in  any  of  his  private  books,  which  would  have  Ic 
any  one,  more  especially  those  vrith  whom  he  was  oonnec 
ed,  to  suppose  he  had  entered  into  any  such  transactio 

The  executors  having  applied,  naturally  enough,  to  t". 
directors,  before  the  proof  of  the  will,  to  know  wb 
shares  Mr.  Meux  their  testator  held,  and  whether  the 
was  anything  due  to  or  from  him  in  respect  of  any  sta. 
shares,  the  secretary,  by  the  direction  of  the  tla 
acting  directors,  wrote  a  letter  in  answer,  stating  tt 
Mr.  Meux  held  twenty  shares  of  50/.  each,  upon  whi 
10/.  a  share  had  been  paid.  It  was  aigued,  tli 
this  answer  was  one  which  called  upon  the  executo 
to  inquire  further ;  but  I  think  it  called  for  no  tao^ 
inquiry.  The  statement  was  one  on  which  the  moB 
prudent  man  might  have  acted,  and  on  which  he  migh 
properly  have  relied.  In  July  1843,  the  executors  wrot 
again  to  know  whether  any  dividend  was  due  upc 
these  twenty  shares.  It  then  appears  that  soon  afie 
wards  they  sold  and  transferred  the  twenty  shares;  ai 

th 

(a)  Ante,  p.  517. 
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tliey  bdieved^  and  had  a  right  to  believe,  that  they  had         1852. 
no  longer  any  liability  or  interest  in  the  concern.     Seven      ^jj^^^^ 


after  all  this  has  taken  place,  an  attempt  is  made    Exbcutors' 
to  place  these  executors  on  the  list  as  contributories,  on 
the  assumption  that  the  estate  of  their  testator  Mr.  Meux 
remained  liable  for  the  amount  of  the  500  credit  shares. 


The  learned  Judge  in  the  Court  below  held  that  the 
representations  of  the  directors  in  answer  to  the  inquiries 
of  Uie  executors  were  binding  upon  the  Company.     It 
was    contended  before  me,  that  the  directors  were  not 
agents  of  the  Company,  or  as  such  clothed  with  authority 
to  make  any  misrepresentation,  and  that  therefore  any 
statement  by  them,  which  was  contrary  either  to  fact 
or  law,  would  not  be  a  statement  obligatory  on  the 
geaeral  body  of  the  shareholders.     That,  however,  is 
iwt    the  nature  of  this  case.      Here  all  the  directors 
k*i,   without  the  knowledge  of  their  shareholders,  en- 
^ci^^d  into   an   irregular   transaction.      So  far  as  evi- 
nce has  been  laid  before  me,  at  the  time  when  the 
fi^t    application  was  made  by  Mr.  Meuai^s  executors, 
tnere  had  been  no  representation  to  the  shareholders  at 
**^e,  that  there  had  been  any  paid-up  capital  realized 
or  realizable  from  the  shares  so  improperly  taken  by  the 
^^^f^ctors.    It  remained  at  that  time  a  transaction  simply 
'^sting  upon  the  promissory  notes  which  had  been  signed 
*^y  the  directors/'and  upon  the  agreement  between  thcm- 
^dves ;  and  in  this  stage  it  is  material  again  to  obserie, 
^t  it  never  was  a  concluded  transaction,  and  that  there 
^ever  were  any  shares  issued  and  marked  as  they  ought 
to  have  been  according  to  the  provisions  of  the  deed,  and 
that  consequently  there  never  were  any  particular  shares 
which  could  have  been  considered  as  belonging  specifi- 
cally to  any  particular  director.   .  Tn  this  state  of  things 
the  directors  who  had  entered  into  this  irregular  trans- 
action, (Mr.  Meux,  who  was  also  implicated,  being  dead), 

are 
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1852.        are  the  very  body  who  cancelled  that  transaction  so 
Mbux's       ^  related  to  the  estate  or  interest  of  Mr.  Meux,    Never^-: 


ExBcuTOBs'    having  been  communicated  to  the  shareholders^  it 

an  improper  transaction^  but  up  to  that  period  no  benefi#"^f^t 


had  been  derived  from  it^  and  no  damage  had  been 

tained  by  reason  of  it.     Under  these  circumstances  T         I 

should  have  great  difficulty  in  saying  that  the  annnvm^  ^""wg 

directors  had  not  the  power  to  rescind  that  which  neve^»-^er 

had  become  a  concluded  transaction  nor  been 

sented  to  the  shareholders  at  lai^  as  a  transacti( 

binding  upon  Mr.  Meux. 


That  is  one  view  of  the  matter ;  but  it  must  be 
membered  that  Mr.  Meux^s  executors  were  persons  wbiK'Iio 
had  to  administer  his  assets.  It  was  suggested  that^  M I 
might  make  such  a  declaration  as  would  prevent  tKT'Jie 
executors  from  sustaining  damage;  but  that  will  a.^^ot 
meet  the  justice  of  the  case.  The  assets  have  been 
ministered :  I  must  look  to  the  time  at  which  this 
is  brought ;  had  it  been  asserted  immediately  after  tr  -:^h« 
occurrence  of  the  transaction^  I  might  have  held  tli^c:^* 
the  executors  could  not  be  released,  but  it  so  happes:^^^^ 
that  the  claim  is  brought  upwards  of  seven  years  aft^^^ 
they  have  been  released  and  the  assets  distributed ;  su^  ..^ch 
a  period  of  time  having  elapsed,  it  is  impossible  for 
to  enter  into  an  inquiry  of  what  has  become  of  tli 
assets,  and  to  trace  them  through  the  oiflFerent  persor::-^^ 
who  may  have  enjoyed  the  benefit  of  the  release.  Suc::^ 
an  inquiry  might  bring  ruin  upon  many  persons,  to  s^t^ 
nothing  of  the  endless  litigation  which  would  inevitably 
arise  in  order  to  give  to  the  general  body  of  the  shares 
holders  of  this  Company  a  benefit  to  which,  in  my  opi- 
nion, they  are  not  entitled. 

The  shareholders  would,  without  doubt,  have  repu- 
diated the  transaction  if  it  had  originally  come  before 

them. 
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them.     I  have  giyen  them^  in  the  case  I  have  just  de-        1852. 
dded  (a),  the  benefit  of  a  contribution  from  the  estate  of      Mbui's 

Robinson,  one  of  those  directors  who  had  continued  their    Exbcutom* 

Casb. 
liability^  and  who  had  represented  themselves^  and  been  re- 
garded by  the  general  body  of  shareholders^  as  persons  who 
had  paid  up  their  capital  upon  these  credit  shares ;  but 
ihe  present  case  is  totally  different.  Those  directors^  who 
were  actings  I  may  say^  both  for  and  against  the  general 
body  of  shareholders  in  the  beginning  of  this  transaction^ 
continued  acting  in  the  same  double  character;  and 
having  by  the  cancellation  of  !Mr.  Meua^s  signature  to 
the  promissory  note  rescinded  that  transaction^  and  hav- 
ing made  the  representations  to  his  executors  to  the 
effect  which  it  is  in  evidence  they  did  make^  I  am  clearly 
of  opinion  that  the  executors  were  released. 

This  is  a  case^  no  doubt^  which  tries  the  doctrine  of  law 
and  equity  very  strongly,  because  Mr.  Meux  himself  was 
an  original  wrong  doer,  and  this  release  is  to  be  obtained 
for  the  benefit  of  his  assets.  But  it  cannot  be  endured 
that  any  body  of  shareholders  shall  be  at  liberty  to  say 
that  their  directors  are  to  make  a  representation  upon 
the  faith  of  which  parties  are  to  act  and  distribute 
assets,  and  that  the  general  body  are  not  to  be  bound 
by  those  representations.  It  would  require  a  very  strong 
case  to  induce  me  to  release  the  general  body  from  the 
effect  of  representations  of  directors,  though  improperly 
made^  but  which  led  to  the  distribution  of  assets.  In 
answer  to  those  seeking  to  recal  the  assets  so  distributed, 
I  should  be  more  disposed  to  hold  that  the  directors  who 
had  made  the  misrepresentations  should  be  personally 
liable  to  the  general  body  for  any  losses  sustained  by 
reason  of  such  misrepresentation,  than  to  visit  upon  le- 
gatees the  consequences  of  those  misrepresentations. 

I  think, 
(a)  AwUt  P'  517. 
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1852. 

Miux's 

exxcutobs* 

Casb. 


I  think^  for  the  reasons  I  have  stated^  that  the  gen( 
body  of  the  shareholders  in  this  Company  is  bound 
the  representations  of  its  directors^  which  represeni 
tions  were  founded  upon  and  perfectly  consistent 
the  act  of  the  directors  in  cancelling  the  promissory  noi 
and  taking  their  act  in  connection  with  their  represei 
ations,  I  am  of  opinion  that  the  executors  of  Mr.  Me 
were  properly  discharged  from  all  liability^  and 
consequently  the  decision  of  the  Court  below  must 
afiirmed. 


LAKE  V.  CURRIE. 


rpmS  case,  which  was  an  appeal  from  a  decision 
the  Master  of  the  RoUs^  came  on  to  be  argued  by 
counsel  on  each  side^  before  the  fuU  Court  of  Appeal. 

The  Bill  in  the  suit  was  filed  by  Gerard  Wano^ — ^ 

Lake,  George  Augustus  Frederick  Lake,  Warwick  Adr^^^^ 

he 


July  30. 

Before  2!le 
Lord  Chan' 
cellar  Lobd 
8t.  Ijbon- 
jLBDS  and 
The  LoBDB 

JUSTICBS. 

Estates  A, 

and  S.  were 

BO  settled  that  Lake,  and  Augusta  Frances  Lake,  all  infants  under 

the  testator 
had  no  power 
to  deal  with 
A,,  but  had 
ajpower 
orappoint- 
ment  over 
B.    By  his 
will,  made 
after  the  1 
Vict,  c.  26, 
he  referred 
to  the  settle- 
ment and  confirmed  it,  and  then  reciting  that  he  had  considerable  fireeh 
estates  and  might  become  possessed  of  more  he  devised  all  his  real  estates 
which  he  might  die  possessed  to  certain  persons  as  tmstees  for  purposes  total 
different  from  those  of  the  settlement :  he  had  not  at  the  date  of  his  will 
his  death  any  other  estates  besides  A.  and  B,    Held,  that  the  testator  mast 
taken  to  have  known  that  he  had  a  power  of  appointment  over  estate  B.,  th^^/ 
the  confirmation  of  the  settlement  operated  only  upon  the  estate  A.,  and  th^ 
the  devise  was  a  good  execution  of  the  power. 

Observations  on  the  operation  of  the  Act  1  VicL  c.  26,  on  devises  in  execi^ 
tion  of  powers. 


of 
m 


age  of  twenty-one  years,  by  Sarah  (yHara  their 
mother  and  next  friend,  against  James  Currie  and 
Towgood;  and  by  the  decree  made  on  the  hearing  of 
cause  by  the  Vice-Chancellor  of  England,  on  the  2 
February  1849,  it  was  declared  that  the  trosts  of  a 
tain    indenture  hereafter  mentioned,  dated  the    1 
August  1841,  ought  to  be  performed  and  carried 

executi 
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OLecution^  and  it  was  referred  to  the  Master  to  inquire^  1852. 
imong  other  things^  whether  the  Right  Honourable 
Varwick  Yiscount  Lake  in  the  pleadings  named  had 
aade  any  and  what  appointment  of  the  estate  and  pre- 
ciises  mentioned  in  the  first  and  second  schedules  to  the 
adenture  of  the  10th  August  1841. 

The  Master,  by  his  report,  made  in  pursuance  of  the 
Lecree  and  dated  the  31st  January  1851,  found,  among 
>ther  things,  that  by  the  indenture  of  the  10th  August 
1841,  made  between  the  said  Warwick  Yiscount  Lake 
of  the  one  part,  and  the  Defendants  of  the  other  part, 
the  said  Warwick  Yiscount  Lake,  for  the  considerations 
therein  mentioned,  granted  released  and  confirmed,  sub- 
ject to  a  mortgage  term  of  five  hundred  years  previously 
created  by  an  indenture  of  the  5th  July  1832,  unto  the 
said  Defendants  and  their  heirs,  certain  freehold  here- 
ditaments in  Aston  Clinton  in  the  coxmty  of  Bucks  therein 
particularly  mentioned,  to  the  use  of  himself  for  life,  and 
after  his  decease  to  the  use  of  the  Defendants  their  heirs 
and  assigns  in  trust  for  Gerard  Warwick  Lake  the 
Plaintiff  in  the  suit  his  heirs  and  assigns  for  ever,  but  in 
case  the  said  Plaintiff  should  die  under  twenty-one  years 
of  age  then  upon  the  trusts  therein  mentioned,  with  an 
ultimate  reversion  in  fee  to  the  said  Warwick  Yiscount 
Lake :  and  it  was  thereby  further  witnessed,  that  the  said 
Warwick  Yiscount  Lake  did  grant  release  and  confirm 
unto  the  said  trustees  all  and  singular  the  freehold  messu- 
ages lands  tenements  and  hereditaments  situate  lying 
and  being  in  the  counties  oi  Bucks  smd  Herts  respectively 
and  particularly  mentioned  and  described  in  the  first 
and  second  schedules  annexed  to  the  indenture,  and  all 
the  estate  of  the  said  Warwick  Yiscoimt  Lake  therein 
at  law  or  in  equity,  to  hold  the  said  hereditaments  men- 
tioned in  the  first  and  second  schedules  with  their  ap- 
purtenances, subject  to  certain  annuities  chained  thereon 

by 
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1852.        by  the  will  of  Edward  Barker  deceased  and  subject  alsd^^^^ 

j^^j^        to  a  term  of  one  thousand  years  created  by  a  prerioustt?*  ^wn 

^  «'•  indenture  of  the  4th  July  1839,  to  the  use  of  the  said 

CUSBIE. 

Warwick  Viscount  Lake  and  his  assigns  during  his  life 
without  impeachment  of  waste  for  his  and  their  own  use 
and  benefit  and  with  the  powers  thereinafter  expressed 
contained  or  referred   to,  and  from  and  immediately 
after  the  decease  of  the  said  Wc^nvick  Visoount  Lake 
to  the  use  of  the  Defendants  their  heirs  and  assigns  for 
ever  upon  trust  for  such  person  or  persons  for  such 
interest  or  interests  and  generally  in  such  manner  as. 
the  said  JVarunck  Viscount  Lake  should  by  his  last  will, 
and  testament  in  writing  or  any  codicil  or  codicils  theretoc=»^:^io 
to  be  respectively  executed  and  attested  in  the  mannersci^^er 
prescribed  by  the  statute  for  the  amendment  of  the  lawa^^^^s 
with  respect  to  wills  direct  or  appoint,  but  in  case  noc::>.^=&o 
such  direction  or  appointment  should  be  made  or  being^^^inig 
made  the  same  should  be  a  partial  or  incomplete  direc — ^i^sc- 
tion  or  appointment  or  in  case  any  appointment  shouldE^jE^Bla 
be  made  in  favour  of  any  person  or  persons  for  any  inl 
rest  or  interests  determinable  or  defeasible  upon  eveni 
which  must  happen  within  the  period  allowed  by  laipw*  jraw 
for  the  taking  effect  of  a  future  or  executory  gift  or  giftstJF^^-™ 
over  upon  a  contingency,  then  and  in  such  cases  respec — ^:>^3Bc- 
tively  and  subject  to   the  appointment,  if  any,  upoBC^^-'^^ 
trust  in  the  discretion  and  of  the  proper  authority  of  the^^=*"^ 
said  trustees  to  sell  the  same  premises  and  to  invest  the^^  ^^^ 
proceeds  in  the  public  stocks  or  funds  or  upon  govern- ^ — •   *• 
ment  or  real  securities,  and  subject  to  the  trust  afore-  ^ — 
said  upon  trust  for  the  Plaintiffs  in  the  present  suit  in 
equal  shares  as  tenants  in  common  their  respective  exe- 
cutors administrators  and  assigns  with  benefit  of  sur- 
vivorship between  or  among  them  in   certain  events 
therein  mentioned,  and  if  none  of  them  should  attain 
the  age  of  twenty-one  years  or  be  married,  in  trust 
for  the  said  Warwick  Viscount  L^ke  his  executors  ad- 
ministrators 


And  the  Master  found  two  deeds^  dated  respectiyely 

t;lie  18th  Jtdy  1842  and  the  1st  JiUy  1844^  executed  by 

'fclie  said  Warunck  Viscount  Lake  for  the  purpose  of 

csreating  mortgages  in  fee  of  the  estate  and  premises 

xnentioned  in  the  first  and  second  schedules  to  the  last 

indenture  as  a  security  for  the  repayment  to  H.  Binney 

of  two  several  sums  of  3500/.  and  1500/.^  with  interest 

at  5/.  per  cent.,  subject  to  reductions  to  4/.  lOs.  per 

cent. 

And  the  Master  found  that  the  said  Warunck 
Viscount  Lake  made  his  will^  bearing  date  the  5th 
August  1843^  whereof  he  appointed  Elizabeth  Lake,  of 
Cambridge  Street  Edgware  Road  gentlewoman^  and 
her  brother  John  G^Hara  executors  and  trustees ;  and 
thereby,  after  making  sundry  specific  and  pecuniary 
bequests,  and  reciting  that  he  had  by  a  certain  indenture, 
being  dated  and  executed  some  time  in  or  about  the 
year  1841,  declared  certain  trusts  or  otherwise  had 
made  certain  provisioiLs  for  the  benefit  of  the  said  Eliza- 
beth Lake  and  also  of  Gerard  Warwick  Lake,  George 

Augtistus 
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:xninistrators  and  assigns,  provided  always  that  it  should  1852. 
1>e  lawful  for  the  said  Warwick  Viscount  LcJce  at  any 
"time  or  times  during  his  life  by  any  deed  or  deeds  to 
jrevoke  and  make  void  all  or  any  of  the  uses  trusts  in- 
-tents  purposes  powers  provisoes  and  declarations  there- 
iuibefore  expressed  and  contained  concerning  all  or  any 
or  parts  of  the  said  trust  estate  monies  funds  and 
which  should  be  subject  to  the  subsisting  trusts 
of  the  now  stating  indenture,  and  by  the  same  or  any 
cither  deed  or  deeds  to  appoint  declare  or  create  any 
xiew  or  other  uses  trusts  intents  and  purposes  powers 
jirovisions  and  declarations  concerning  the  trust  pre- 
xniaes  to  which  such  revocation  should  extend  as  to  the 
sudd  Warwick  Viscount  Lake  should  seem  expedient 
^twithstanding  anything  thereinbefore  contained. 


540 
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Atiffustus  Frederick  Ixike,  Augusta  Prances  Lake,  and 
Warrvick  Adrian  Lake,  the  children  or  repnted  children 
of  the  said  Elizabeth  Lake,  the  said  testator  did  thereby 
in  every  respect  confirm  the  said  indenture  and  the  con- 
veyance and  assurance  thereby  made^  and  the  trusts 
thereby  declared^  and  the  other  provisions  thereby  made : 
and  reciting  that  he  was  seised  and  possessed  of  con- 
siderable freehold  copyhold  and  leasehold  estate^  and  of 
other  real  and  personal  estate  and  effects^  and  might  be- 
come seised  and  possessed  of  more^he  proceeded  to  declare 
his  will  in  the  following  words,  (that  is  to  say), — "Now  I 
devise  and  bequeath  unto  the  said  Elizabeth  Lake  and 
John  (yHara,  all  my  freehold  copyhold  and  leasehold 
estates  and  funded  property  and  all  other  real  and  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  o1 
which  I  may  be  seised  or  possessed  at  the  time  of  m; 
death  and  not  hereinbefore  bequeathed,  to  hold  thesami 
imto  and  to  the  use  of  the  said  Elizabeth  Lake  and  Ji 
(yHara  their  heirs  executors  administrators  andassignS; 
according  to  the  several  natiires  and  tenures  thereof «  a 
trust  to  be  possessed  of  such  parts  thereof  as  shall  con — 
sist  of  ready  money  upon  the  trusts  hereinafter  men — 
tioned,  and  to  collect  and  get  in  such  parts  thereof 
may  consist  of  money  owing  to  me  at  the  time  of  m 
decease:   and  as  to  the  rest   and  residue  of  my  sail 
freehold   copyhold   and  leasehold  and  other  real  am 
personal  estate  and  effects  other  than  monies  in 
in  the  public  stocks  or  funds    or  other  Gx>venunenB^- 
securities  of  Great  Britain  of  which  I  may  be 


at  my  decease,  upon  trust  that  the  said  Elizabeth 
and  John  (yHara  or  the  survivor  of  them  her  or 
heirs  executors  or  administrators  or  their  or  her  or 
assigns^  do  and  shall  execute  all  such  conveyances  am 
assurances  and  do  or  cause  to  be  done  all  such  acta  am 
things  as  may  be  necessary  or  expedient  for  the  pu 
of  giving  full  and  complete  effect  in  all  things  to 
trusts  in  the  said  indenture  expressed  or  declared 
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the  other  provisions  thereby  made^  and  subject  thereto  1852. 
;jK>n  trust  that  the  said  Elizabeth  Lake  and  John 
^ara  or  the  survivor  of  them  her  or  his  heirs 
ecators  or  administrators  and  their  her  or  his 
do  and  shall  of  their  her  or  his  own  proper 
thority  as  soon  as  conveniently  may  be^  nevertheless 
thout  prqudice  to  the  provisions  hereinafter  contained^ 
HI  and  dispose  of  the  same  residue  of  the  said  fireehold 
^yhold  and  leasehold  and  other  real  and  personal 
and  effects  either  by  public  sale  or  private  con- 
to  any  person  or  persons  whomsoever  and  either 
one  time  or  at  different  times  and  either  together 
^>^^  in  parcels  and  under  such  conditions  of  sale  and 
^'-"fcogether  in  such  manner  as  they  he  or  she  may  be 
'wised  or  deem  to  be  proper,  with  power  firom  time 
time  at  their  her  or  his  discretion  to  postpone 
^ty  such  sale  by  public  auction  after  the  same  shall 
*^^^"we  been  advertised  or  to  buy  in  the  premises  at 
such  sale  or  to  rescind  modify  or  vary  any  oon- 
t  for  sale  of  the  same  and  afterwards  from  time  to 
of  their  her  or  his  like  authority  to  resell  the 
e  as  if  the  same  had  not  been  offered  for  sale  so 
t  the  same  may  be  sold  for  the  best  prices  in  money 
t  can  be  reasonably  obtained  for  the  same,  and  out 
the  money  arising  from  any  such  sale  in  the  first 
to  retain  all  such  costs  and  expenses  as  my  said 
or  trustee  for  the  time  being  shall  expend  or  be 
unto  in  making  such  sale  or  sales  aforesaid  or  in 
tponing  or  rescinding  any  sale  or  sales  or  otherwise 
^he  execution  of  the  trusts  created  by  this  my  will, 
do  and  shall  stand  possessed  of  the  residue  of  the 
^^ney  to  arise  from  such  sale  or  sales  and  also  of  my 
y  money  and  of  the  money  so  to  be  collected  and 
^^^"t;ten  in  as  aforesaid,  upon  trust  in  the  first  place  to 
^^^  thereout  all  my  just  debts  and  funeral  and  tes- 
^^^^ctientary  expenses  and  the  said  legacy  of  300/.  and  all 

pecuniary 
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pecuniary  legacies  which  I  may  give  by  any  codicil  oi 
codicils  to  this  my  will^  and  as  to  the  residue  of  the 
V-  same  monies^  upon  trust  to  invest  the  same  at  interest  ^ 

in  their  her  or  his  names  or  name  in  the  public  stock* 
or  funds  or  other  government  securities  of  Grei 
Britain  or  on  real  securities  in  England  or  Wales  h 
not  in  Ireland,  and  to  stand  possessed  thereof  and  of 
stocks  or  funds  or  other  government  securities  of  Gre< 
Britain  of  which  I  may  be  possessed  at  my  decease^  u 
the  trusts  following^  that  is  to  say^  upon  trust  fi 
such  of  them  the  said  G.  W,  Lake,  G.  A.  F.  Lalc^* 
A,  F,  Lake,  and  W.  A.  Lake,  as  shall  attain  the  age 
twenty-five  years^  as  joint  tenants  and  not  as  tenants 
common^  and  if  only  one  of  them  shall  attain  that 
then  for  such  only  one :" — and  the  will  contained 
usual  powers  as  to  maintenance  and  advancemen 
and  the  testator  declared  that  it  should  not  be  incoraKi 
bent  on  his  trustees  or  trustee  to  sell  any  part  of 
freehold  copyhold  and  leasehold  or  other  real  or 
sonal  estate  except  at  such  tin}c  or  times  as  they  ^ 
their  absolute  discretion  should  think  fit ;  and  he  e^crn- 
powered  his  said  trustees  to  demise  or  lease  his  freehcn^^l^ 
copyhold  or  leasehold  estates  for  any  term  not  exi 
ing  twenty-one  years  in  possession^  upon  the  terms 
conditions  therein  expressed;  and  the  testator 
pointed  the  said  Elizabeth  Lake  during  her  life, 
after  her  decease  the  said  John  (/Hara  or  other 
trustees  or  trustee  for  the  time  being  of  his  will,  gui 
dian  and  guardians  of  the  said  G.  W.  Lake,  G,  A. 
Lake,  A.  F,  Lake,  and  W.  A.  Lake. 


And  the  Master  foimd  that  the  said  Warwick 
Lake  made  two  codicils  to  his  said  will,  bearing  date 
spectively  the  24th  day  of  June  1848,  one  of  which 
in  the  words  and  figures  following,  that  is  to  say — ''  I 
queath  to  each  of  my  daughters  Isabella  and  EUzab^^ 

Laie 


onsideration  of  all  the  matters  hereinbefore  set 
\  Master  found  that  the  Right  Honourable 
Viscount  Lake  did  make  an  appointment  of 
8  and  premises  mentioned  in  the  first  and 
hedules  to  the  indenture  of  the  10th  August 
the  indentures  of  the  18th  July  1842  and  the 
1844;  and  that  the  said  Warwick  Viscount 
not  make  any  other  appointment  of  the  estate 
[.  N  N  D.  Q.  M.    and 
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'  in  Scotland  2000/.  and— : "  and  the  other  was        1852. 
)rd8  and  figures  following^  that  is  to  say, — "  I 
3  be  paid  the  sum  of  100/.  per  annum,  in  half 
jrments,  for  the  term  of  her  natural  life/' 

le  Master  found  that  the  said  will  and  codicils 
ly  were  severally  and  respectively  executed  by 
tor,  and  such  execution  thereof  respectively 
n  the  manner  prescribed  by  the  Statute  for 
dment  of  the  laws  with  respect  to  wills ;  and 
laid  Warwick  Viscount  Lake  died  on  or  about 
June  1848,  without  having  in  any  manner 
is  will  save  by  the  said  codicils,  and  without 
;ered  or  revoked  either  of  the  said  codicils,  and 
aving  executed  any  revocation  or  new  appoint- 
ept  as  hereinbefore  appears;  and  that  the 
wick  Viscount  Lake  was  not  at  the  time  of 
seised  or  possessed  of  any  freehold  or  copy- 
be  other  than  and  except  the  freehold  estate 
1  and  comprised  in  the  said  indenture  bear- 
the  10th  August  1841,  and  was  not  at  the 
lis  decease  possessed  of  any  leasehold  estate 
easehold  messuage  at  Kensington  in  the  county 
sex  J  held  under  an  indenture  of  lease  bearing 
1st  July  1815,  for  the  residue  of  a  term  of 
le    years    computed  from   the  25th  March 


64A  CASES  IN  CHANCERY. 

1862.       and  premises  mentioned  in  the  first  and  second  sch< 
^'"£^^^      to  the  indenture  of  the  10th  August  1841. 


V, 
CUEBIX. 


To  this  report  the  defendant  James  Currie,  on  ^J» 
31st  March  1851^  filed  an  exception  in  respect  ^ 
the  finding  of  the  Master  hereinbefore  set  forth  f^ 
that  the  Master  ought  not  so  to  have  stated  or  '^ 
have  founds  for  that  it  appeared  by  the  evidea^^ 
before  the  Master  and  the  Master  ought  to  hx^^ 
found  that  the  said  Warwick  Viscount  Lake  did 
and  by  his  said  last  will  and  testament  in  writing 
ing  date  the  5th  August  1843,  duly  appoint  the 
tates  and  premises  mentioned  in  the  first  and  seoon.^ 
schedules  to  the  said  indenture  to  Elizabeth  lAht 
Cambridge  Street  Edgware  Road  gentlewoman  and 
brother  John  (yHara,  to  hold  the  same  unto  and 
the  use  of  the  said  Elizabeth  Lake  and  John  (/Hi 
their  executors  administrators  and  assigns,  uqpon 
trusts  in  the  said  will  mentioned  and  contained  of 
concerning  the  same;  and  in  particular  the 
ought  to  have  found  that,  by  force  of  the  said  will  or 
pointment,  the  legacy  of  300/.  thereby  given  and  aXl 
pecimiary  legacies  which  the  testator  Viscount 
might  thereafter  give  by  any  codicil  or  codicils  to 
will,  became  chargeable  and  raiseable  upon  firom  tf^^ 
out  of  the  real  estates  comprised  in  the  said  first  um^ 
second  schedules  to  the  said  indenture ;  and  that  by  dm^ 
operation  of  the  will  or  appointment  and  of  the  ct>*' 
dicil  of  the  24th  June  1848  the  legacies  of  2000L  b^ 
such  codicil  bequeathed  to  each  of  his  daughters,  th^ 
Honourable  Isabella  Lake  and  the  Honourable  EHzsidk 
Lake,  became  and  were  chargeable  and  raiseable  upon 
from  and  out  of  the  said  last  mentioned  real  estates ;  and 
that  to  that  extent  the  will  and  codicil  or  the  codifiil 
operated  as  an  appointment  of  the  said  estates. 

This 
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iMiis  exception  came  on  before  the  Master  of  the  Rolls        1852. 
i^  tliel2th  AprU  1852,  and  on  the  24th4pri/  1852  his 
loixor  OYermled  the  same ;   and  from  this  decision  the 
defendant  James  Cwrrie  now  appealed. 


r.  Boli,  with  whom  was  Mr.  CampbeU,  for  the 
ppeaL 

After  stating  the  question  as  being,  whether  the  two 
egacies  bequeathed  by  the  codicil  were  not  by  the  will 
3f  Viscount  Lake  charged  on  the  real  estate  mentioned 
in  the  first  and  second  schedules  of  the  indenture  of  the 
lOlh  August  1841,  the  testator  having  an  express  power 
to  create  such  a  charge  though  not  referring  to  it,  and 
observing  that  the  case  required  the  citation  of  no  an- 
Verities,  he  contended  that  it  was  reasonably  clear  that 
*ke  testator  knew  of  the  power;  that  the  general  con- 
lunation  of  the  settlement  was  no  proof  that  he  did  not 
^etn  to  exercise  the  power,  and  that  either  under  the  old 
<^  the  amended  law  with  respect  to  wills  the  disposition 
'^  question  was  a  good  execution  of  it ;  and  that  the  gene- 
^  fame  and  plan  of  the  will  was  consistent  with  the  con- 
^*>ietion  put  on  it  by  the  Appellant.  He  distinguished 
^^  present  from  the  case  of  Cole  v.  Scott  (a),  to  which 
^^^crence  had  been  made  as  an  authority  by  the  Master 
f'^ie  Rolls. 

Sir  W.  Page  Wood,  with  whom  was  Mr.  Chapman 
^^trbety  supported  the  decision  appealed  from. 

OThe  present  question,  whether  considered  with  refer- 

*^^«5e  to  the  old  or  new  law,  is  one  of  intention.    Under 

^^  old  law,  if  a  man  in  terms  gave  all  his  estate,  and 

1^  had  no  real  estate  except  under  a  power,  this  was  held 

to  be  an  exercise  of  the  power  because  it  must  necessarily 

kfe  been  so  meant,  but  such  an  expression  of  intention 

was 

(a)  1  Mac.  Sf  G.  518. 

NN2 
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1852.  was  capable  of  being  rebutted^  and  would  have  been  M 
butted^  if  in  the  same  will  the  testator  had  oonfirmedi  u 
the  present  case,  trusts  which  the  supposed  exerdae  of  tl 
power  would  displace.  It  was  to  be  observed  that  Vi 
count  Lake  had  property  on  which  the  will  would  operk 
without  reference  to  the  power,  namely  the  ultimate  i« 
version  of  the  Aston  Clinton  estate.  The  testator  was  n^ 
exact  in  speaking  of  his  property,  for  he  mentions  cofr 
hold  estate,  whereas  it  is  foimd  by  the  Master  that : 
fact  he  had  no  copyhold :  no  argument  can,  therefor 
be  drawn  in  favour  of  intention  from  the  fact  of  b 
disposing  of  freehold  estate,  as  to  which  he  may  lir 
made  a  similar  error  without  in  the  least  meaning ' 
refer  to  the  property  subject  to  the  power. 

[The  Lord  Chancellor  observed  that  the  teatib 
was  justified  in  speaking  of  copyholds,  becanae  in  tl 
settlement  part  of  the  lands  in  question  were  ao  deftj 
nated,  although  in  reality  they  were  freehold.] 

Under  the  old  law  no  general  bequest  of  peraonaL 
was  a  good  exercise  of  a  power,  Jones  v.  Tucker  {g 
because  the  testator  might  have  other  property  at  b 
death  on  which  the  bequest  would  operate,  witto' 
resort  being  had  to  what  was  subject  to  the  power;  ai 
under  the  new  law,  where  the  will  takes  effect  from  tl 
death,  the  same  reasoning  would  apply  as  to  real  estai 
(He  referred  to  Attorney-General  v.  Vigor  (4),  Hab^ 
V.  Coghill  (c),  Jones  v.  Curry  (d).) 

Mr.  Bxilt  replied. 

He  contended  that  the  rule  under  the  old  law  waa 
favour  of  the  Appellant,  and  that  the  new  law  deai 

thi 

(a)  2  Mer,  533.  (c)  12  Ves,  206. 

(h)  8  Ves.  256.  (d)  1  Swamt.  66. 
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lihre^  on  the  Respondents  the  onus  of  proof  that  the  tea-  1853. 
fcatoar  did  not  intend  to  exercise  the  power;  that  the  tes- 
tator must  be  taken  to  have  known  that  he  had  a  power 
^some  kind  or  other  over  the  property;  and  that  look- 
Qg*  ^^  the  nature  of  the  reversion  in  the  Aston  Clinton 
3,  it  was  impossible  to  suppose  that  he  contemplated 
with  that  by  the  disposition  in  question. 


The  Lord  Chancellor. 

question  which  arises  on  this  appeal  is^  whether 
le  '^miJl  and  codicil  of  the  late  Lord  Lake  operate  or 
3t  j^a  an  execution  of  the  power  reserved  by  the  settle- 
leart  erf  the  10th  August  1841.     Before  referring  to  the 
icts   of  this  particular  case^  I  will  state  generally  what  I 
iOD^^der  the  law  to  be  as  applicable  to  cases  of  this  kind^ 
rhex-^^  if  there  is  an  appointment  at  all^  it  is  an  appoint- 
DMi^'t  without  express  reference  to  the  power.    It  is 
dcarfy  settied  that  a  general  devise  or  bequest  will  not, 
^Independently  of  the  late  Statute,  operate  as  an  execu- 
tion of  a  power;  but  it  is  also  settled  that  where  a 
^wtiitor  disposes  of  real  estate,  not  having  any  other  than 
▼l^t  is  subject  to  the  power,  he  is  in  such  case  to  be 
taken  as  dealing  with  that  estate^  and  that  as  to  both 
Jf^ty  and  personalty,  if  the  Court  is  satisfied  by  the 
^''"ttnier  in  which  the  particular  property  is  referred  to 
that   the  testator  intended  to  deal  with  that  property, 
™  disposition  wiU  be  a  valid  execution  of  the  power. 
^^  oases  have  gone  upon  very  fine  distinctions,  but  the 
fenei^  rule  is  clear. 

It  ig  said^  however,  that  the  late  Statute,  which  makes 

a  general  disposition  operate  as  an  execution  of  a  power 

•oA  inakes  also  the  wiU  take  effect  as  from  the  death  of 

ih^  testator,  has  altered  the  law  in  this  respect.     It  is 

atg^^  that  as  before  the  Statute  a  general  bequest  of 

pe^^nalty  could  not  operate  as  an  execution  of  a  power, 

because 
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1852.        because  it  would  not  be  any  expression  of  intention    ^^ 
the  part  of  a  testator  who,  although  at  the  date  of 
will  he  might  haye  no  other  property  than  that 
by  the  power,  would  yet  know  that  the  bequest  wcnM-^ 
operate  on  whatever  he  might  have  at  his  death,  ao  w 
since  real  estate  held  by  the  testator  at  his  death 
pass  by  his  will^  the  same  rule  must  apply  genenU; 
and  a  disposition  of  realty  will  not  operate  as  an 
cution  of  a  power  even  where  the  testator  has  no  othe'^gr 
at  the  date  of  his  will,  because  he  may  at  his  death  lu;^^ 
property  which  will  be  affected  by  the  devise. 
Statute  however,  so  far  from  operating  in  this 
gives  greater  extent  to  the  intention  of  testators, 
provides  as  to  general  powers  of  appointment  that 
shall  be  deemed  well  executed  by  a  devise,  unless 
trary  intention  appears  by  the  wilL    The  intention 
to  extend  and  not  to  narrow  the  operation  of 
and  therefore  to  hold  that  cases  which  before  the 
tute  would  have  been  an  execution  are  not  so  now 
be  contrary  to  the  whole  scope  of  the  Act ;  and  if 
new  law  is  to  operate  at  all  it  must  be  in  &vcmr 
the  appointment.      It  is  now  absolutely  neoessaiy 
show  a  contrary  intention  to  exclude  the  executifln  c-*^  * 
the  power,  while  under  the  old  law  it  was  needfiil 
show  the  intention  to  exercise  the  power ;  the  case  i 
therefore  stronger  in  favour  of  the  appointees  under  ih»-^^ 
new  than  under  the  old  law. 


to 


Bearing  this  state  of  the  law  in  mind,  the  hic^ 
the  present  case  are  these: — Lord  Lake  having  tw^ 
estates,  the  Asian  Clinton  and  another  estate,  ez 
the  settlement  of  the  10th  August  1841,  by  which 
conveyed  the  former  to  himself  for  life,  with  remain 
to  his  son  in  fee,  with  an  ultimate  reversion  to  hin»-' 
self  in  fee :  this  was  an  estate  therefore  which  the 
settlor  would  not  calculate  on  fedling  in,  and  there  i^ 


Lordship  here  referred  to  the  will,  and  to  the 
'^tal  and  confirmation  of  the  settlement,  remarking 
^t:  the  meaning  of  the  confirmation  must  be  that  the 
^'^^tor  intended  in  no  respect  by  his  will  to  disturb  the 
"^Visiona  of  the  settlement,  and  that  the  Court  would 
^  'Warranted  in  confining  the  confirmation  to  that  part 
^  the  property  which  was  settled  absolutely. 

^is  Lordship  then  read  the  next  recital  in  the  wiU, 
^^*J3aely,  that  the  testator  was  seised  and  possessed  of  con- 
siderable freehold  copyhold  and  leasehold  estate  and  of 

other 
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no  power  of  appointment.    Then  the  other  estate  was       1852. 

settled  in  trust,  first  for  himself  for  life,  then  as  he  should 

appoixit,  and  in  defaidt  of  appointment  to  sell  out  and 

oat,  and  to  pay  the  money  arising  from  the  sale  to  his 

daughters  equally,  with  an  idtimate  trust  for  himself  in 

oertaixx  events  specified.    Thus  the  Aston  Clinton  estate 

was  settled  absolutely,  but  the  other  estate  was  left  so 

that  xt  would  not  go  to  the  daughters  unless  the  settlor 

abstained  from  dealing  with  it.    In  this  view  of  the 

case,  and  bearing  in  mind  the  difierence  of  these  two 

■etflexnents,  there  is  little  diflSculty  in  ascertaining  what 

the  testator  meant  to  do  by  his  will.    What  would  he 

be  likely  to  do  ?   Dealing  with  the  whole  of  his  property 

■^  ''Hshing  to  provide  for  his  children,  knowing  also 

™*  the  Aston  Clinton  estate  would  go  to  his  son,  he 

"^ply  confirmed  that  disposition.    As  to  the  other 

®**te  he  knew  also  that  he  had  a  power  of  disposition, 

*  it  must  be  borne  in  mind  that  he  refers  by  his  will 

wie  settlement,  and  it  is  clear  that  by  so  doing  he 
^^'^^  be  taken  as  knowing  if  not  the  exact  terms  yet 

least  the  general  eflfect  of  that  settlement,  and  to 
"^^  known  also  that  the  Aston  Clinton  estate  was  so 
^^^^ed  that  he  could  not  disturb  it,  while  over  the  other 
^^te  he  had  a  power  of  appointment. 
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1852.        other  real  and  personal  estate  and  effects  and 
become  seised  and  possessed  of  more^ — and  after 
ing  the  remark  made  in  the  course  of  the  argument  i 
ference  to  the  use  of  the  term  "  copyholds/'  observed 
the  testator  having  then  no  other  real  estate  but  y 
was  in  the  settlement  clearly  distinguished  between  o 
estates  he  then  had  and  other  estates  he  might  su 
quently  acquire,  and  that  he  was  perfectly  correct 
saying  that  he  then  had  other  estates,  if  the  confirmati< 
of  the  promions  of  the  settlement  was  limited  to  t.' 
disposition  of  the  Aston  Clinton  estate.     His  LordslK- 
then  said : — 

If  I  find  estates  A.  and  B.  settled  as  in  this  case^ 
if  a  testator  has  power  to  disturb  the  settlement  o: 
as  to  B.,  and  I  find  him  by  will  confirming  the  setfcX-^^- 
ment  and  then  devising  the  estates,  what  must  be  tl:*-* 
effect  to  be  given  under  such  circumstances  to  the 
position :  it  must  be  to  make  the  confirmation  a] 
to  the  estate  the  settlement  of  which  could  not  ^^* 
disturbed,  and  to  give  effect  to  the  devise  as  to  €k^^^ 
estate  of  which  the  testator  had  power  to  dispose, 
this  way  effect  may  be  here  given  to  every  word  in 
will,  and  I  construe  the  will  and  codicil  just  b3 
strangers  only  were  the  subjects  of  them. 


His  Lordship  after  commenting  on  other  parts  of 
will,  and  showing  that  they  were  entirely  consistent  wi 
the  view  of  the  case  above  taken,  added, — ^With 
respect  for  the  learned  Judge  from  whom  this  is 
appeal,  I  entertain  no  doubt  upon  the  case.    I  thii^ 
the  exception  should  have  been  allowed,  and  that  _ 
must  be  a  decree  that  the  will  and  codicil  were  a  ratt^ 
execution  of  the  power  of  appointment  over  the  estat^^ 
in  the  trustees.    The  Lords  Justices  concur  in  the  yaig^ 
ment  I  have  given.   The  costs  will  come  out  of  the  esW^- 


CASES  IN  CHANCERY.  551 

1852. 


ItlEFFIELD  V.  THE  EARL  OF  COVENTRY.      Decent  16. 

IS  was  an  appeal  by  the  Honorable  Thomas  Henry  Before  Tke 
Coventry  and  the  Honorable  William  James  Co-  ^,^  ^^'*- 
',  two  of  the  Defendants  in  the  suit  which  was     St.  Lbok- 


iteited  for  the  administration  of  the  estate  of  George  j^^jj^jy^ 

V    of  Coventry  who  died  on  the  26th  March  1831,      Justices. 

n.  an  order  of  the  Master  of  the  Rolls,  dated  the  2nd  ^g*^*^-.^^ 

^tmdst  1852,  made  on  a  petition  presented  in  the  cause  rected  his 

€  Plaintiffs  and  the  present  Appellants.     The  fol-  purchase  a 

are  the  circumstances  imder  which  the  question  b'i™  of  Bank 
i?      J     •  •  Annuities, 

brought  on  for  decision  arose.  upon  trust  to 

pay  the  divi- 
^orge  Earl  of  Coventry  made  his  will,  bearing  date  ^^^  j^j^^  ^^^ 
th  July  1818,  whereby,  after  reciting  among  other  hfe  with  a 
the  reason  for  making  his  son  John's  portion  against  alien- 


^orr  than  that  of  the  other  younger  children,  he  gave  ^^^^>  and  he 
^   l^equeathed  the  general  residue  of  his  personal  estate  that  in  case 
L     effects  to  the  Plaintiffs,  Sir  Robert  Sheffield  and  Jjodd^m^ 
^^^  Pitches  Boyce,  their  executors  administrators  and  with  the  con- 
8Xis,upon  trust  toappropriate  so  much  thereof  as  should  trustees  the 

•^^uisite  for  that  purpose  in  the  purchase  of  20,000/.  41,  Annuities 
^->,  ,  _     -      should  sub- 

^-^cnt.  Bank  Annuities,  in  trust  for  his  daughters  Lady  ject  to  the 

ara  Coventry  and  Lady  Sophia  Gresley  respectively  "^"^interest 

'tilieir  respective  issue  in  manner  therein  mentioned ;  settled  for  the 

J  benefit  of  any 
woman  with 
,  >^  his  son  should  intermarry  and  the  issue  of  such  marriage  in  such  manner 
^j^>uld  be  a^eed  upon  with  the  concurrence  of  his  trustees,  and  subject  to 
^-^*^i8t8  to  be  declared  in  any  settlement  to  be  made  on  the  marriage  of  his 
^^^^  in  case  none  should  be  declared  then  the  Annuities  should  go  as  his  son 
*^ci  by  will  api)oint,  and  the  testator  also  provided  that  in  case  his  son 
^'^ci  die  unmarried  or  having  been  married  without  leaving  issue  and  with- 
.  *^aving  exercised  the  power  of  appointment  thereby  given  to  him  then  a 
V^^y  of  the  Annuities  should  go  to  persons  named  in  the  will :  the  son  died 
"^^"nt  ever  having  been  married,  and  having  by  his  will  appointed  a  portion 
^^^  Annuities  to  two  of  his  brothers : — Held,  sustaining  this  appointment,  that 
^e  events  which  had  happened  the  son  had  a  power  of  appointment  over 
^  Ajmuities. 
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1852.  and  upon  further  trust,  after  the  application  of 

Bhiffiblb  *'^^^^'®^^  ^  thereinbefore  directed,  to  appropriate 

V.  set  apart  so  much  thereof  as  would  be  sufficient  to  £> 

Ck>yEirTBT.  chase  the  further  sum  of  20,000/.  41.  per  Cent.  B 


Annuities,  and  stand  and  be  possessed  of  and  ini 
in  the  same   Bank  Annuities  when  so  purchased 
aforesaid,  and  receive  the  dividends  interest  and  ann 
produce  thereof,  and  pay  apply  and  dispose  of  the 
during  the  life  of  his  son  John  Coventry  to  such 
or  persons  and  for  such  intents  and  purposes  and 
such  manner  as  his  said  son  should  from  time  to 
by  any  draft  note  order  or  writing  signed  by  him, 
not  by  way  of  anticipation,  direct  and  appoint^  and 
default  of  or  subject  to  any  such  direction  or  appoizB^' 
ment  pay  such  interest  dividends  and  annual  prodiL' 
into  the  proper  hands  of  his  said  son  for  his  sole 
and  benefit  during  his  lifetime  subject  to  the  pro' 
next  thereinafter  contained,   (being  a  proviso 
alienation  of  the  provisions  thereby  intended  to  be  m. 
for  his  said  son  or  any  part  thereof).    And  the 
further  declared  his  will  as   follows: — "Provided 
and  my  will  is  that  in  case  my  said  son  shall  at 
time  hereafter  marry  with  the  consent  of  my  said 
tees  or  the  trustee  for  the  time  being  of  this  my 
then   I   direct  that  the  said    last-mentioned  sum 
20,000/.  41,  per  Cent.  Bank  Annuities,  subject  ner^ 
theless  to  the  life  interest  of  my  said  son  of  and  in 
dividends  interest  and  yearly  proceeds  thereof,  shall 
settled  for  the  benefit  of  any  woman  with  whom  my  saiu 
son  shall  or  may  intermarry  and  the  issue  of  such  mar- 
riage in  such  manner  as  shall  be  agreed  upon  with  the 
concurrence  of  my  said  trustees  or  trustee  for  the  time 
being,  and  subject  to  the  trusts  to  be  declared  of  and 
concerning  the  said  Bank  Annuities  in  any  settlement 
to  be  made  on  the  marriage  of  my  said  son  or  in  case 
none  shall  be  declared  then  I  direct  that  the  same  Bank 

Annuities 
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uitieB  shall  go  imto  such  person  or  persons  for  such       1852. 
estates  and  interest  and  in  such  manner  in  all    ^^^graLD 
as  my  said  son  shall  by  his  last  will  and  testa-  «. 

^t  or  any  codicil  or  codicils  thereto  to  be  signed  and    Qowevtby. 
»^Siahed  by  him  in  the  presence  of  and  attested  by  two 
direct  or  appoint  and  be  paid  assigned  or 
«ferred  accordingly :  Provided  also  and  my  will  is 
in  case  my  said  son  shall  die  unmarried  or  having 
i.  married  without  leaving  issue  and  without  having 
cnsed  the  power  of  appointment  I  have  hereby  given 
m^  then  I  direct  that  the  trustees  or  trustee  for  the 
being  of  this  my  will  do  and  shall  stand  possessed 
interested  in  the  sum  of  10,000/.  4/.  per  Cent. 
Annuities,  part  of  the  said  sum  of  20,000/.  like 
xdties,  in  trust  for  all  my  children  now  bom  or  here- 
to be  bom,  other  than  and  except  my  son  Lord 
kurstj  who  shall  be  living  at  the  time  of  the  decease 
said  son  John  and  the  issue  of  any  of  my  children 
shall  happen  to  die  in  his  lifetime  leaving  issue,  to 
between  or  amongst  them  in  equal  propor- 
share  and  share  alike  if  more  than  one,  save  only 
€5xcept  that  the  issue  of  any  deceased  child  shall  take 
^^een  them  such  part  or  share  thereof  only  as  his  her 
eir  father  or  mother  if  living  would  have  taken  '* — 
a  declaration  as  to  the  time  of  vesting  of  the 
in  such  children  sons  and  daughters  respect- 
And  as  to  for  and  concerning  the  surplus  of  the 
ne  of  his  said  personal  estate,  after  making  such 
■='X)priations  thereout  as  were  thereinbefore  directed, 
^^d  testator  directed  that  the  trustees  or  trustee  for 
^^dme  being  of  his  will  should  stand  and  be  possessed 
^^%:id  interested  in  the  same,  upon  trust  that  they  or 
survivor  of  them  his  executors  administrators   or 
-^Eios  did  and  should  appropriate  and  set  apart  so  much 
^^^^ch  last-mentioned  surplus  as  would  be  sufficient  to 
"^t^  a  fund  for  the  payment  of  certain  annuities  there- 
inbefore 


554 


CASES  IN  CHANCERY. 


1852. 
Shxtfibld 

V, 


inbefore  given  to  his  wife  Lady  Coventry  and 

Lady  Ann  Margaret   Wright  (one  of  these  amuiitii^^ 

lapsed  by  the  death  of  the  annuitant  in  the 


PhTOBTOT^'  lifetime,   and  the  other  had  since  determined) :    ai 


after  making  the  several  appropriations  aforesaid^  upc 
further  trust  that  his  said  trustees  or  the  survivor 
them  his  executors   administrators  or  assigns 
stand  possessed  of  and  interested  in  such  surplus^ 
also  from  and  after  the  decease  of  both  or  either 
the  said  annuitants  of  and  in  the  fund  so  to  be 
priated  to  answer  and  satisfy  the  same^  in  trust  fiir 
children,  except  his  son  Lord  Deerhurst  and  his 
son  John,  and  the  issue  of  such  children  in 
shares  and  proportions  and  to  vest  and  become 
missible  at  such  ages  or  times  and  to  be  subject  to 
benefit  of  accruer  and  survivorship  as  he  had  th< 
inbefore  directed  with  respect  to  the  share  or 
of  such  children  and  their  issue  of  and  in  the  said 
of  10,000/.  4/.  per  Cent.   Bank  Annuities  thereini 
fore  directed  to  be  transferred  to  them  from  and 
the  decease  of  his  said  son  John. 

After  the  death  of  the  testator  and  the  institution, 
the  present  suit,  the  sum  of  20,000/.  4/.  per  Cent.  Ann 
ties  was  purchased  and  carried  over  in  trust  in  the  cau 
to  an  account  entitled  "  The  Account  of  the  Hono: 
John  Coventry,"  and  the  interest  and  di>ddends  of 
fund,  subsequently  converted  by  Act  of  Parliament 
into  Annuities  of  3/.  10^.  per  Cent,  and  afterwards 
3/.  5«.  per  Cent.  Reduced  Annuities,  were  paid  to  Ji 
Coventry  down  to  the  time  of  his  death. 


^ 


John  Coventry  died  on  the  24th  May  1852  withi 
ever  having  been  married,  but  having  made  his  will,  da^i^^*^ 
the  28th  October  1844,  whereby,  after  reciting  that    l^^ 
was  entitled  under  the  will  of  his  late  &ther  to  the  snxz? 

of 
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of  ^O^OOO/.  Zl.  10#.  per  Cents,  with  a  power  of  disposing        1852. 
of  t;Ia.^  same  hy  will^  but  subject  to  a  proviso  that  in  case  of    g^EFFiBLD 


his    drying  unmarried  10^000/.  part  thereof  should  be  paid  v, 

to  Vi-ig»  brothers  and  sisters  equally^  he  gave  and  appointed  Covxxtbt. 
ih^  «nun  of  4000/.^  part  of  that  portion  of  the  said  stock 
overMT  "^hich  he  had  power,  to  his  brother  the  Honourable 
Wit££^xm  James  Coventry  for  his  own  use  and  benefit, 
witilxovt  prejudice  to  his  interest  in  the  remaining  por- 
tioxi.  o€  the  sai^  stock :  and  he  gave  and  appomted  all  the 
'cncL^ie  and  remainder  of  the  said  portion  of  stock  unto 
hia  l:>Tt)ther  Thomas  Henry  Coventry  for  his  own  use  and 


Petition  on  which  the  order  now  appealed  from 
made  was  then  presented,  praying  for  the  transfer 
*^  t;]ae  present  Appellants  of  the  portions  of  the  20,000/. 
-**^axk  3/.  5*.  per  Cent.  Annuities  appointed  to  them  by 
^™^  ^will  of  John  Coventry,  This  Petition  came  on  to  be 
^^^■•^  before  the  Master  of  the  Rolls  on  the  2nd  August 
',  when  his  Honor  refused  to  direct  the  transfer 
I,  and  made  an  order,  declaring  that,  in  the  events 
Iiad  happened,  John  Coventry  had  no  power  of 
,^^t^^>iiitment  imder  the  testator's  will  over  any  part  of 
^  20,000/.  8/.  5*.  per  Cent.  Annuities.  The  object  of 
present  appeal  was  to  obtain  the  reversal  of  this 
ktion. 

^^Ir.  RoU,  Mr.  Elmsley,  and  Mr.  Leigh  Pemberton,  for 
^^  appeaL 

1?hey  submitted  that  John  Coventry  had  the  power 

^^  oich  he  had  exercised  in  favour  of  the  Appellants,  the 

^^ay  event  provided  for  by  his  father's  will  having  hap- 

^^eued,  namely,  no  trust  of  the  fund  being  declared ;  that 

^he  proviso  as  to  marriage  with  consent  and  trusts  to  be 

declared  in  that  case  was  not  the  only  matter  referred 

to  by  the  words,  "  or  in  case  none  shall  be  declared," 

but 
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1852.       but  that  the  event  of  dying  unmarried  was  also  reac 
Shbftisld    ^y  them ;  and  on  the  Lord  Justice  Knight  Bruce 

V,  ferring  to  the  case  of  Brown  v.  Higgs  (a)  as  being  ir" 

CovMrn^'  similar  to  the  present,  they  pointed  out  that  in 
instance  there  was  a  power  only,  whereas  here  it 
a  direct  trust. 


Mr.  Bethell  and  Mr.  W.  M.  James,  for  one  of  -tlie 
residuary  legatees  of  the  testator,  and  in  support  of  'time 
decision  of  the  Master  of  the  Bolls. 

They  contended  that  the  power  of  appointment  ^vras 
intended  to  be  given  only  in  the  event  of  John  Ckwenfry 
marrying  with  consent  of  the  trustees  and  no  tras'ts 
being  in  that  particular  case  declared ;  and  that  to  aa.7 
that  it  was  to  apply  to  the  case  of  no  trusts  being  de- 
clared generally,  was  inconsistent  with  the  clause  givixLg 
10,000/.  to  the  testator's  other  children  in  the  event  « 
John  Coventry  dying  unmarried.  In  answer  to  a  q' 
tion  put  by  the  Lord  Justice  Lord  Cranworth  as  to  w 
would  have  been  the  effect  of  the  son  marrying  with.^]^^ 
the  consent  of  the  trustees,  they  submitted  that 
the  son  would  not  have  had  any  power  to  appoint. 


Mr.  Follett  and  Mr.  Osborne  appeared  for  other 
ties  in  the  same  interest,  and  supported  the  order 
pealed  from. 

Mr.  Rolt  replied. 


The  Lord  Chancellor. 

In  this  case  it  seems  very  clear  that  the  testator 

tended  as  regards  the  20,000/.  to  make  it  a  portion 

his  yoimger  son  John,  with  certain  checks  in    co: 

quexx 

(a)  8  Ves.  561,  670. 


^ 
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I  as  one  may  suppose  of  want  of  providence  in        1852. 
sreon ;  for,  although  he  gives  him  a  life  interest,     g^^^^^ 
ifiilly  provides  that  he  shall  not  have  a  power  to  «. 

ate.  With  the  same  view,  and  there  being  no  u<^bhtbt!' 
:e  gift  of  the  property  sfter  the  death  of  John, 
Lea  the  foUowing  provision  in  case  he  marries  with 
t, — "  Provided  also  and  my  will  is  that  in  case 
d  son  shall  at  any  time  hereafter  marry  with  the 
b  of  my  said  trustees  or  the  trustee  for  the  time 
3f  this  my  will  then  I  direct  that  the  said  last- 
ned  sum  of  20,000/.  4/.  per  Cent.  Bank  Annui- 
bject  nevertheless  to  the  life  interest  of  my  said 
Guid  in  the  dividends  interest  and  yearly  proceeds 
\  shall  be  settled  for  the  benefit  of  any  woman 
horn  my  said  son  shall  or  may  intermarry  and  the 
f  such  marriage  in  such  manner  as  shall  be  agreed 
rith  the  concurrence  of  my  said  trustees  or  trustee 
J  time  being,'' — Stopping  at  these  words,  there  is 
ig  further  provided  for  than  a  marriage  with 
it,  and  a  direction  that  the  property  shall  then  be 
.  in  such  manner  as  might  be  agreed  on  with  the 
Tcnce  of  the  trustees.  Then  comes  a  sentence 
I  think  may  be  read  in  a  great  measure  as  an 
ndent  sentence, — "And  subject  to  the  trusts  to 
lared  of  and  concerning  the  said  Bank  Annuities 
r  settlement  to  be  made  on  the  marriage  of  my 
»n,  or  in  case  none  shall  be  declared,  then  I  direct 
le  same  Bank  Annuities  shall  go  imto  such  person 
sons  for  such  uses  estates  and  interests  and  in  such 
T  in  all  respects  as  my  said  son  shall  by  his  last  will " 
t.  The  meaning  is,  that  if  the  son  married  with 
isent  of  the  trustees,  a  certain  settlement  should  be 
ed,  but  subject  to  the  trusts  declared  by  such  set- 
it,  or  in  case  none  should  be  declared,  the  son  should 
t  it  by  his  will.  That  would  effect  every  intention 
this  testator  had  :   he  wished  to  put  such  a  check 

upon 
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1852.        upon  his  son  as  to  prevent  bis  anticipating^  and  to  ^ 

Sheffield     ^®^*  ^^  ^^^^  ^^^  woman  whom  his  son  married  shot^^ 
V.  enjoy  his,  the  testator's,  property  nnless   the 

CoYsnTBT.    concurred;  he  meant  also,  not  only  that  the  son's i 
should  take,  but  that  the  son's  power  of  dispositioi 
subject  to  the  issue  taking,  should  remain*    Althougl 
then,  I  agree  that  by  introducing  a  portion  of  the  ooi 
text,  the  view  of  the  Respondents  in  this  case  may 
supported,  yet  it  can  only  be  done  by  introducing 
explanatory  words  in  several  places.   For  instance,  befiiE-^ 

:  5^.^  these  words  ''  or  in  case  none  shall  be  declared,''  tta.^ 

words  ^^  or  upon  such  marriage"  must  be  inserted :  a^o 
again  in  the  gift  over,  ^'  or  having  been  married  wiihooL^ 
leaving  issue,"  the  words  "  or  having  married  with 
consent  as  aforesaid,  and  without  leaving  issue^"  thit 
without  leaving  issue  entitled  imder  the  settlement,  mi 
be  added,  for  the  case  provided  for  would  not  harmoni^^^ 
with  the  limitation  in  the  supposed  settlement :  it  is 
absolute  disposition  in  case  the  son  dies  having  marrii 
flaying  nothing  of  consent,  without  leaving  issue,  whic^^^ 
means  at  his  death,  whereas  the  settlement  would  pi 
vide  for  issue  which  had  died  in  his  lifetime.     If,  ha 
ever,  the  whole  context  is  taken,  I  see  no  difficulty  i 
t  he  case.    The  testator  says, — if  my  son  marries  wii 
the  consent  of  my  trustees,  let  there  be  a  settlemeni^ 
such  as  the  trustees  shall  agree  upon,  and  subject  to  thi 
trusts  created  by  that  settlement  my  son  shall  have 
power  to  appoint  by  will.    The  words  are,  "  subject  to 
the  trusts  to  be  declared  of  and  concerning  the  said 
Bank  Annuities  in  any  settlement  to  be  made  on  the 
marriage  of  my  son."     If  the  sentence  had  stopped  there 
it  would  be  a  gift  over  in  any  event :  in  case  he  did  not 
marry,  or  in  case  he  died  without  a  settlement,  in  either 
case  he  would  have  a  power  of  appointment  by  will. 
The  testator  intended  to  put  him  on  the  footing  of  a 
favourite  younger  son,  providing  what  should  be  done  if 

he 
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he  -MX^BmeA  with  consent^  but  not  providing  for  a  woman  1853. 

▼Iic3!xxi  he  might  marry  without  consent^  or  for  the  issue  a^^^""*^^ 

cf  sncadi  a  marriage.     The  testator  meant  that  it  should  v. 


depefnd  on  the  son's  own  testamentary  disposition  to    Covewtby^^ 


a  provision  for  his  wife  and  children  if  he  married 

without  consent^  and  if  he  married  with  consent^  and  the 

tnnflt  failed^  that  then  also  the  trust  fimd  should  become 

scLbject  to  his  disposition.     I  conceive  that  no  violence 

is   done  to  the  will  by  taking  that  view.     Looking  also 

at  "tlie  subsequent  words^  "  in  case  none  shall  be  declared/' 

it   l)eoomes  very  difficult  to  say  that  any  absolute  trust 

bad.  been  previously  imposed ;  because  although  the  terms 

cf  thewiUseem  to  favoura  settlement  in  case  of  marriage 

with  consent^  yet  the  finding  of  a  positive  disposition  that 

if  no  trust  is  declared  the  son  shall  have  power  of  dispos- 

• 

^  of  the  fund  by  will  appears  to  remove  the  imperative 
^nrection,  and  to  substitute  the  son's  own  will  in  place  of 
^1^  direction.  I  am  therefore  by  no  means  prepared  to 
^y  tliat  this  will  did  make  it  imperative  on  the  testator's 
"^  to  make  any  settlement  which  should  be  agreed  on 
^tti  the  concurrence  of  the  trustees  :  they  might  have 
^i^Bented  to  the  marriage  with  a  proper  person^  and  might 
^^^  have  agreed  to  a  settlement.  The  expression  is,  *'  in 
^^■^  none  shall  be  declared,"  the  word  "  none"  referring 

tie  trusts;  and  thus  the  testator  first  of  all  says,  that 
^  ^n  is  to  have  the  power  subject  to  the  trusts  to  be  de- 
^^^ed  concerning  the  Bank  Annuities  in  any  settlement 

^^  made  on  his  marriage  with  consent,  and  then  that 
is  to  have  this  power  though  he  married  with 
t. 


CO 


t  was  asked  by  one  of  the  Lords  Justices,  what  would 
ebeen  the  case  if  this  gentleman  had  married  without 
sent,  and  left  issue.  The  answer  necessarily  was,  to 
the  argument,  that  that  issue  would  not  have 
in  entitled,  that  the  son  would  have  had  no  power. 
Vol.  II.  0  0  D.  M.  G.   and 
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1852.        and  that  the  property  would  hare  gone  over.    T^Mmjb 

Sheffield    ^^^^  ^^*  ^^®  ^^^^  *^®  testator's  intention :  when    Mmc 
V.  himself  says  that  he  has  provided  for  this  son  above  liis 

CovBNTBY.  other  sons^  he  could  not  have  meant  to  cut  him  dcrvm 
to  a  life  interest^  and  to  leave  his  family  penniless. 
What  he  did  mean  was,  in  different  cases  that  wight 
arise,  to  provide  for  giving  him  a  testamentary  power 
over  the  property.  No  violence  will  be  done  to  th* 
words  '4n  case  none  shall  be  declared'^  by  treating 
them  as  an  independent  sentence,  and  reading  them 
thus, — ^'  If  my  son  marries  with  the  leave  of  the  trus- 
tees, then  there  shall  be  a  settlement  such  as  the  trus- 
tees approve  of,  and  subject  to  those  trusts  if  any  sxt 
declared,  or  if  none  are  declared — "  (applying  that  •• 
well  to  a  defect  or  a  want  of  a  declaration  of  trust  ia  * 
settlement  as  to  the  case  of  there  being  no  setdemeo-^ 
and  therefore  of  course  no  declaration  of  trust) — •* 
the  property  is  to  go  as  he  shall  appoint  by  will.'' 
is  this  construction  assisted  or  excluded  by  the 
that  follows, — Provided  also  and  my  will  is  that 
case  my  said  son  shall  die  unmarried  or  having 
married  without  leaving  issue  and  without  having 
cised  the  power  of  appointment  I  have  hereby  given 
him,"  then  I  leave  the  trustees  possessed  of  half 
sum  I  have  given  to  him.  K  this  is  to  be  read  as 
independent  proviso  it  is  very  difficult  to  explain 
sentence,  for  marriage  generally  had  not  been 
vided  for  but  only  marriage  with  consent,  and  the 
might  marry  without  consent.  K,  however,  as  I  ha' 
observed,  the  whole  context  is  taken,  and  each  part 
this  will  is  brought  to  bear  on  the  others,  there  is 
difficulty.  A  clause  of  this  sort  was  under  discussioiL 
yesterday  before  the  House  of  Lords,  in  the  case  of 
Wilson  V.  Eden,  where,  after  limitations  to  a  daughter 
for  life  and  to  her  first  and  other  sons  in  tail,  it  was 
provided,  ^'  that  if  it  shall  happen  that  my  said  daughter 

sball 
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leave  no  issue  male  of  her  body  living  at  her  deaths         1852. 

0  such  issue  male  as  shall  be  entitled  by  the  true  g^TIT^ 
oing  of  this  my  will  to  my  real  estates  hereby  limited  v. 
settled  as  aforesaid^  then  in  either  of  those  cases  I  c^vektbt!' 
the  estates  to  &c./^  granddaughters  living  at  this 

[hter's  death.  It  had  been  there  decided  by  the 
t  of  Exchequer  (a) ,  that  the  failure  of  issue  male 
ed  to  the  whole  sentence,  that  is,  to  the  disjunctive 
or  second  alternative;  but  the  Court  of  Queen^s 
ih  {b)  had  been  of  a  different  opinion,  and  had  read 
econd  clause  as  an  independent  clause,  and  had  thus 
that  the  gift  over  took  effect.  The  House  of  Lords, 
r  my  advice,  decided  in  favour  of  the  constniction  of 
^urt  of  Exchequer,  and  considered  that  the  whole 
e  was  to  be  taken  as  one,  that  both  events  were  go- 
3d  by  all  the  words  in  the  clause,  and  that  therefore 
illy  was  the  same  as  if  the  words  "  shall  have  no  such 

male  as  shall  be  entitled  "  had  been  "  shall  have 
Lch  issue  male  living  at  her  death  as  shall  be  enti- 
'  The  adoption  of  a  similar  mode  of  construction  in 
resent  case  would  enable  the  Court  without  any  diflS- 
,  not  as  a  regular  rule  of  construction  to  be  applied 
ery  will,  but  upon  the  context  of  this  will,  to  read 
clause  in  question  thus,  "Provided  also  and  my 
is  that  in  case  my  son  shall  die  unmarried  or 
ig  married  without  leaving  issue,  and  "  (making  the 
s  apply  to  both  alternatives)  "  without  having  exer- 

the  power  of  appointment  I  have  hereby  given  to 

1  give  10,000/.  over.''  That  renders  the  will  sen- 
throughout,  and  makes  the  two  clauses  harmonize 
each  other.  I  do  not  imdcrstand  the  groimd  on 
1  this  gentleman  executed  his  power  only  as  to 
K)/.,  but  I  suppose  a  doubt  having  been  raised  on 

the 

(a)  1  JExch.  Hep,  772;  see  11  Bear.  289. 
(b)  14  Jur,  616. 
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1852.        the  first  part  of  the  will^  it  was  considered  that  a  gift  I 
Sheffield    i^P^^^^^ion  arose  in  some  way  or  other  of  10,000/. 
10^000/.  only  was  given  over;  but  I  can  find  nothing 


V, 

CovBKTBY.     *^®  ^^  ^  justify  that  construction. 


The  conclusion  I  have  come  to,  and  in  which 
Lords  Justices  concur,  is  one  satisfactory  to  my 
mind,  though  I  say  this  with  the  greatest  deference  "fco 
the  learned  Judge  below^  for  whose  opinion  I  have  tbe 
liighcst  respect.  I  feel,  however,  that  in  coming  to  thus 
decision,  we  are  executing  the  intention  of  the  testatcsr 
as  manifested  on  the  face  of  the  will.  The  order  wiH 
therefore  be  reversed,  and  there  will  be  a  declaration,  thaiKfc 
in  the  event  which  has  happened  John  had  a  snflSciesit 
power  to  dispose  of  the  property^  and  that  it  was  well 
disposed  of  by  his  will. 


December  16.  jn  the  Matter  of  The  MONMOUTHSHIKB  A>aB 

GLAMORGANSHIRE  BANKING  C0MPA1«^» 
and  of  The  JOINT-STOCK  COMPANIES  WIN^^ 
ING-UP  ACTS,  1848  and  1849. 

CAPE'S  EXECUTOR'S  CASE. 

Before  The    PT^HIS  was  a  motion  by  way  of  appeal  on  behalf        " 
cellar  LoBD         Jolm  Ebenezer  Davies,  the  executor  of  John 


St.  Leon-     deceased,  to  discharcce  an  order  of  the  Master  of 
ABDs  and  ^y 

The  LoBDs     RoUs,  dated  the  29th  July  1852,  by  which  his  Honc:^ 

Justices,      j^g^  refused  a  motion  by  the  present  Appellant  to  dia^"^ 
ofsliaresina   charge  the  certificate  of  the  Master  charged  with  th^ 

ioint-stock  winding 

banking 

Comj)any,  Held  on  tlio  winding-up  of  the  Company,  to  be  liable  as  a  contribu- 
tory in  respect  of  debt.8  incurred  as  well  before  as  after  the  transfer,  thert 
being  no  provisions  in  the  deed  of  settlement  of  the  Company  in  any  way  limit- 
ing such  liability. 
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up  of  the  above  Company,  dated  the  12th  June  1852. 

^2,  placing  the  name  of  J.  E.  Dames  on  the  list  of  ^'n^^'"^ 

i^tnributories  as  the  representative  of  J,  Cape,  in  respect  Executob's 

3iie  hundred  and  five  shares  held  by  J,  Cape  as  trans-  ^^'^ 
S€  by  purchase^  and  an  order  of  the  same  date  making 
^. 

It  appeared  that  the  shares  in  question  had  been 
Lght  by  /.  Cape  at  different  times,  namely,  fifteen  on 

4th  October  1841,  thirty-five  on  the  28th  October 
si,  fifteen  on  the  30th  November  1841,  twenty  on  the 
December  1841,  and  the  remainder  on  the  8th 
Tember  1846 ;  and  that  on  occasion  of  each  of  these 
"ohases,  a  transfer  was  prepared  and  executed  ac- 
ding  to  the  form  and  to  the  effect  following : — '^  Mon- 
^hshire  and  Glamorganshire  Banking  Company. 
La  Indenture,  made  the  day  of  in 

year  of  our  Lord  18    ,  between 

assignor  of  the  shares  hereinafter  mentioned  of  the 
t  part,  John  Fraser  Manager  of  the  Monmouthshire 
I  Glamorganshire  Banking  Company  of  the  second 
"t,  the  assignee  of  the  same  shares  of  the 

c^  part,  and  Joseph  Beaumont  of  the  parish  of  Im- 
*th  in  the  coimty  of  Monmouth  Esquire  and  Jere- 
?^  Cairns  of  Newport  in  the  same  county  Esquire 
istces  on  behalf  of  the  Company  of  proprietors  of  the 
I  Banking  Company,)  of  the  fourth  part :  Witnesscth, 
t  the  said  assignor,  in  consideration  of  the  sum  of 
/.  sterling  to  him  paid  by  the  said  assignee,  doth, 
li  the  consent  and  approbation  of  the  general  board 
directors  of  the  said  Company,  testified  by  the  exe- 
•^on  of  these  presents  by  the  said  John  Fraser,  hereby 
^t  assign  and  transfer  unto  the  said  assignee  all 
096  shares  of  him  the  said  assignor  in  the  capital 
ock  of  the  said  Monmouthshire  and  Glamorganshire 
aoking  Company  now  standing  in  the  name  of  the  said 

assignor 
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1852.        assignor  in  the  books  of  the  said  Company^  aoC^ 
Cape's        dividends  benefit  and  advantage  accruing  fix)m  or 
ExBcuT0B*8    cident  to  the  same  shares,  to  hold  the  same  unto    "^ 

Ca8B«  ... 

said  assignee  his  executors  administrators  and  asai^ 
subject  to  the  covenants  and  stipulations  contained- 
the  deed  of  settlement  of  the  Company  bearing  d^ 
the  1st  August  1836;  and  the  said  assignor  doth  ^ 
himself  his  heirs  executors  and  administrators  covens 
with  the  said  assignee^  that,  subject  as  aforesaid,  the  sJ 
assignee  his  executors  administrators  and  assigns  slm 
henceforth  hold  and  enjoy  the  hereby  transferred  shaJ 
and  all  the  dividends  and  profits  thereof  without  a: 
interruption  from  the  said  assignor  or  any  other  per* 
whatever;  and  that  the  said  assignor  and  all  other  pa 
sons  claiming  under  him  shall,  on  the  request  and 
the  cost  of  the  said  assignee  his  executors  administa 
tors  or  assigns,  execute  to  him  or  them  any  fbrtfa 
reasonable  assurances  of  the  said  shares ;  and  the  as 
assignee  doth  for  himself  his  heirs  executors  and  ■ 
ministrators  covenant  with  the  said  trustees,  parti 
hereto,  that  the  said  assignee  his  executors  admini 
trators  and  assigns  will  observe  all  the  covenan 
articles  and  stipulations  contained  in  the  said  deed 
settlement  on  the  part  of  proprietors  of  shares  in  tl 
said  Company  to  be  performed,  as  fuUy  as  if  he  tl 
assignee  had  been  party  to  and  executed  the  same,  ai 
will,  whenever  required  by  the  general  board  of  directoi 
for  the  time  being  of  the  said  Company,  execute  tl 
said  deed  of  settlement  or  any  supplemental  deed  to  I 
prepared  under  the  authority  thereof  and  any  countei 
part  or  duplicate  of  the  same  respectively.  In  witne 
whereof,^^  &c. 

The  order  for  winding  up  the  Company  was  obtame 
on  the  13th  January  1852 ;  and  /.  Cape  being  dead,  th 
Master  placed  the  name  of  J,  E.  Davies,  as  his  execatoi 
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in  class  C.  of  the  list  of  contributories,  in  respect  of  the       1852. 
dMures,  and  peremptorily  ordered  a  caU  of  60/.  per  share      ^^j;;^ 
OQ  i;Iie  contribntories  named  in  that  class.    The  debts  of   Executob's 
the  Company  which  it  was  proposed  to  pay,  or  at  least  a        C^"' 
portion  of  them^  had  been  incurred  previously  to  the 
dates  of  some  of  the  transfers ;  and  J.  E.  Davies  con- 
tended that  his  liability  as  executor  was  limited  to  debts 
incurred  subsequently  to  the  transfers.     The  Master  of 
the  RoUs  having  agreed  with  the  Master^  the  present 
motioxx  was  made  in  the  first  instance  before  the  Lords 
Justices;  but  in  consequence  of  the  decision  of  Sander- 
ion^s  CTase  (a),  and  Dodffson's  Case  {b),  by  the  Lord  Jus- 
tice JFCmght  Bruce,  when  Vice-Chancellor,  the  matter 
was   reserved  for  discussion  before  the  full  Ctourt  of 
Appeal. 

The  Company,  whose  capital  was  500,000/.,  divided 
^^  25,000  shares  of  20/,  each,  was  formed  under  the 
provisions  of  the  Act  7  Geo.  4,  c.  46,  and  its  operations 
''^ere  carried  on  under  a  Deed  of  Settlement  dated  the  1st 
-^^^Ust  1836,  of  which  deed  the  following  are  the  clauses 
^^^red  to  in  the  argument  and  judgment  as  bearing  on 

®  point  in  question  between  the  parties. 

"^o.  9.  ''That  no  proprietor  shall  be  allowed  to  sell 
"/^^Sn    or  transfer  any  share,  or  to  vote  in  respect 
^^^"'^of  at  any  meeting  of  the  Company,  or  to  claim  any 


y^^end  or  bonus,  or  to  exercise  any  other  right  or 

'^^Vilege  imder  or  by  virtue  of  these  presents,  imtil  the 

.  ^^tint  of  any  call  or  calls  which  may  have  been  made 

^■^^spect  of  his  shares  shall  have  been  fully  paid  up  and 

^^fied  j  nor  shall  any  proprietor  be  entitled  to  vote  at 

^y  meeting  of  proprietors  whether  general  or  local  in 

^^pect  of  any  share  of  which  he  shall  not  have  been  the 

registered 
(a)  ^DeO.Sf  S.  66.  {b\  dDeG.^  8.S5, 
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1852.        registered  proprietor  for  the  space  of  three  calea^ 
Cape's        nionths  at  the  least  previous  to  such  meeting.'* 
Executob's 

No.  32.  '^  That  so  much  of  the  profits  of  this  Compa:: 
which  shall  be  made  for  the  period  ending  31st  Dm 
1836  as  the  directors  shall  in  their  discretion  dee 
expedient  shall  be  retained^  and  form  part  of  a  fund 
be  called  ^  The  Rcserv  ed  Surplus  Fund ;'  and  in  eac 
succeeding  year  during  the  continuance  of  this  Compan^ 
the  net  profits  which  shall  arise  and  accrue  to  the  Con 
pany^  after  setting  apart  such  proportion^  not  exoeedin 
one-fourth  part  of  the  said  net  profits^  as  the  directcc 
for  the  time  being  shall  think  requisite  (for  maintaiTiin 
the  said  surplus  ftmd)^  shall  be  divided  amongst  the  pre 
prietors  in  proportion  to  their  respective  shares ;  but  n 
such  part  of  the  said  net  profits  shall  be  set  apart  fc 
the  purpose  aforesaid^  if  by  reason  thereof  the  dividen 
to  be  made  for  the  current  year  would  be  reduced  to  lei 
than  4/.  per  cent,  per  annum  on  the  then  paid  up  capita 
of  the  Company;  and  the  surplus  fund  for  the  tine 
being  shall  be  carried  to  a  separate  account  in  the  book 
of  the  Company,  and  the  said  fund  is  hereby  declare 
to  be  as  well  a  resen'^ed  fund  of  capital  to  meet  an 
unforeseen  emergencies,  losses,  or  extraordinary  demanc 
upon  the  Company,  as  also  a  reserved  fund  of  profits  fc 
the  pmrpose  of  supplying  from  time  to  time  any  defi 
ciency  which,  from  unforeseen  circumstances  may  aria 
in  the  profits  of  any  year,  and  of  preventing,  as  fSur  a 
may  be,  a  fluctuation  in  the  amount  of  the  dividends  c 
successive  years;  and  the  said  surplus  fund  shall  an« 
may  be  applied  for  the  several  purposes  aforesaid  by  tL 
directors,  in  their  absolute  discretion ;  and  the  said  fon^ 
shall,  on  the  dissolution  of  the  Company,  belong  to  aitf 
be  divided  amongst  persons  then  entitled  to  the  capital 
in  the  same  shares  as  they  shall  be  entitled  to  such 

capitid.'^ 

No. 
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]Nb.  52.  ^'  That  it  shall  be  lawful  for  the  proprietors  in        1852. 
tiie  said  Company  or  their  legal  representatives^  whether      ^^c?C^ 
by    marriage  or  as  assignees  executors  administrators    Exbcutob's 
car  legatees,  from  the  day  of  the  date  hereof  to  sell  and  ^ 

transfer  all  or  any  of  the  shares  of  such  proprietors, 
subject  neyertheless  to  the  approbation  of  two  of  the 
^^Jf^ctors,  such  approbation  to  be  testified  by  the  execu- 
^ool  of  the  deed  of  transfer  of  such  shares  by  the  manager 
^'  ixt  case  of  his  absence  by  such  one  of  the  directors  of 
**^^   Company  as  shall  be  in  that  behalf  appointed  by  the 
^^^^^^■^d  of  directors ;  and  in  case  at  any  time  the  said 
***^^^^c*tors  shall  refuse  to  permit  any  transfer  of  shares  to  be 
''^^^^e,  then  and  in  every  such  case  the  Company  shall  pur- 
cti^^i^  the  shares  the  transfer  whereof  shall  be  so  refused 
**  ^v^ch  price  per  share  as  shall  be  equal  to  the  average 
of  the  last  ten  transfers,  and  which  shall  have  been 
in  the  register  of  the  said  Company  immediately 
5ding  such  refusal  as  sold  or  transferred.^' 


o.  54.  "  That  the  husband  of  any  female  proprietor,  or 
**^^  ^axecutor  administrator  or  legatee  of  any  deceased 
P^'^^I^xietor,  shall  not  as  such  be  a  proprietor  in  respect 
^    »iich  shares  as  shall  be  vested  in  him  in  any  of  the 

capacities  respectively;    but  any  such   hus- 
executor   administrator  or  legatee   shall  be    at 
to  dispose  of  such  shares  in  manner  and  subject 
^  tlxe  provisions  herein  expressed  and  contained,  or  at 
^^    option  to  become  a  proprietor  in  respect  of  such 
sl^^J^ea,  first  giving  notice  in  writing  at  the  banking- 
house  of  the  Company  at  Newport  of  such  his  desire,  in 
^bicli  notice  shall  be  expressed  the  name  and  place  of 
aoo^Q  of  the  person  giving  the  same,  and  the  name  of 
^"^  proprietors  in  whose  place  or  right  he  claims,  and 
tae  number  of  shares  in  respect  whereof  he  is  desirous  of 
^^^^^ming  a  proprietor;  whereupon,  and  upon  otherwise 
^^^^plying  with  the   provisions  herein  contained,   he 

shall 
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shares  not  made  coiifonnably  to  the  existing  regula-  1852. 

of  the  directors  shall  be  invalid  in  law  and  in  ^nT^T^ 

%  and  every  purchaser  or  transferee  of  shares  shall  Executob's 
in     x-^^spect  thereof,  if  required  by  the  directors  for  the 


being  either  expressly  or  by  a  general  regulation 

in     "t^^lxat  behalf,  execute  these  presents  or  some  deed  of 

acc^^^i«ion  to  be  prepared  by  the  directors  for  that  pur- 

po^t^^   whereby  he  may  enter  into  covenants  with  the 

trui^'b.ees  or  registered  officers  for  the  time  being  of  the 

Coxja  jiany  duly  to  observe  and  abide  by  the  stipulations 

prc>'VTsion8  and  regulations  for  the  time  being  affecting 

or  xi3.±ended  to  affect  holders  of  shares  in  this  Company^ 

provided  that  the  fees  payable  to  the  officers  of  the  Com- 

paKx^     for  preparing  registering  and  perfecting  every 

such   -transfer  shall  not,  exclusive  of  stamp  duties,  exceed 

"^   s^ams  following,  that  is  to  say,  for  any  number  of 

*™''^s  not  exceeding  twenty  the  sum  of  five  shillings, 

for    ^^Mxy  number  of  shares  exceeding  twenty  and  not  ex- 

^*®^ixig  fifty  the   sum  of  ten   shillings,   and  for  any 

^^^^^Itjer  of  shares  exceeding  fifty  the  sum  of  twenty 


o.  57.  ''That  every  person  who  being  a  purchaser 

ij  shares  in  the  capital  of  the  Company  shall  take  a 

Ter  or  assignment  of  such  shares,  and  shall  not 

'"^ously  to  such  purchase  have  executed  or  otherwise 

^^^^       ^^ed  to  these  presents,  and  every  person  who,  being 

husband  of  any  female  proprietor  or  the  executor 

inistrator  or  legatee  of  any  deceased  proprietor,  shall, 

^^otice  in  writing  as  aforesaid,  signify  to  the  directors 

^T^     the  time  being  his  desire  to  become  a  proprietor  of 

^     Company  in  respect  of  the  shares  vested  in  him  in 

^^  capacity,  and  shall  not  at  the  time  that  the  said 

^*es  vested  in  him  in  such  capacity  by  the  means 

^^'^^csaid  be  a  recognised  proprietor  in  the  Company 

^  ^'espect  of  any  other  shares  in  the  capital,  shall,  as  to 

aU 
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1852.  all    duties   obligations   claims   and  demands   upon      ^ 

^'"'X^'^^  against  him  in  respect  of  such  shares,  be  considered 

Executoe'b  proprietor  in  the  Company  from  the  time  of  the  shar-* 


Casb. 


being  so  purchased  by  or  being  so  vested  in  him  as  afor"* 
said,  but  as  to  all  profits  rights  and  privileges  beneiL  " 
and  advantages  to  arise  from  the  said  shares,  no 
person  shall  be  considered  a  proprietor  in  respect  of 
same  imtil  he  shall  have  executed  or  otherwise  accede 
to  these  presents/^ 

No.  60.  "  That  whenever,  by  any  means  whatsoev^s 
any  shares  in  the  capital  of  the  Company  shall  beconr" 
actually  forfeited  or  shall  be  duly  and  effectually  tnuL  a 
ferred  to  a  new  proprietor,  then  and  in  such  case  ar^ 
not  before,  the  responsibilities  of  the  previous  owner  ^ 
a  proprietor  in  the  Company  in  respect  of  such  shari^ 
shall  cease  and  determine;  and  such  pre^dous  own^ 
shall  be  exonerated  and  discharged  from  all  subseque^ 
claims  demands  and  obligations  in  respect  of  tk= 
same  shares,  and  from  all  future  observance  and  pe^ 
formance  of  the  covenants  conditions  stipulations  an-^ 
agreements  of  these  presents  in  respect  of  the  sam^ 
shares.^' 

No.  69.  "That  if  ever  the  losses  of  the  Company 
shall  have  absorbed  not  only  the  whole  of  the  fund  callei^ 
the  suri)lus  fund,  but  also  one-fourth  part  of  the  paid-  - 
up  capital  of  the  Company,  the  board  of  directors  for  th^ 
time  being  shall,  within  twenty  days  or  as  soon  aftc^ 
such  losses  being  incurred  as  tlie  said  board  possibly 
can,  and  they  are  hereby  required  to,  call  an  extraordinary* 
general  meeting  of  the  sliareholders  in  manner  hereinJ 
mentioned   and  lay  a  statement  of  the  affairs  of  the 
Company  before  sucli  meeting,  when  it  shall  be  lawful 
for  any  three  or  more  of  the  shareholders  of  such  meet- 
ing to  require  the  dissolution  of  the  Company,  and  the 

same 
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sanae    ahall  be  accordingly  dissolred  and  the  affairs        1852. 

th^MTGoi  wound  up  in  manner  hereinafter  mentioned,       Capb'b 

onJleisa  two-thirds  in  number  and  value  of  the  share-    Exkcutoe's 

holders  qualified  to  vote  as  aforesaid,  then  and  there 

pres'^xit,  shall  be  desirous  of  continuing  and  carrying  on 

tho   CZJompany,  which  they  shall  be  at  liberty  to  do  upon 

pujrc^lxasing  the  share  or  shares  of  the  persons  so  being 

desurous  of  withdrawing  from  the  Company  at  the  then 

estixxLAted  bona  fide  value  thereof,  (such  value  being  de- 

terxxxined  by  arbitration  as  aforesaid  if  any  difficulty 

exist;  respecting  the  same),  and  also  upon  indemnifying 

sttclx    retiring  shareholders  from  the  debts  and  engage- 

^^^Jci^ts  of  the  Company,  and  releasing  them  from  the 

<^^^iiants  clauses  and  i^greements  contained  in  these 

presents  or  in  any  subsisting  deed  of  settlement  of  the 

^^^*3apany,  provided  that  nothing  herein  contained  shall 

^*^^xid  or  be  construed  to  extend  to  release  such  retiring 

^'^^^^holders  from  bearing  and  paying  their  respective 

^^^^ortion  of  the  losses  of  the  Company  up  to  the  day 

^Xich  extraordinary  general  meeting. 


.  R.  Palmer  and  Mr.  JV.  D.  Letvis,  for  the  motion. 

-l^ey  contended,  that  in  the  absence  of  any  provisions 
'fclie  contrary  in  the  Deed  of  Settlement,  a  new  part- 
"^^^hip  must  be  considered  as  created  whenever  a  new 
came  into  the   concern,  that  is,  whenever  a 
er  of  shares  took  place,  and  consequently,  according 
,r^      '•vhe  ordinary  rules  of  partnership,  there  could  be  no 
*^ility  in  the  new  partner  or  transferee  for  any  debts 


^^"^^JTcd  before  he  became  a  member.  They  read  and 
^^^^Cmented  on  the  ninth,  fifty-second,  fifly-fifth,  fifly- 
^^^nth,  sixtieth  and  sixty-ninth  clauses  of  the  Deed 
^  Settlement,  and  also  the  form  of  the  transfer  above 
^^"^n,  and  insisted  that  they  contained  nothing  render- 
^^  an  incoming  partner  liable  for  the  previous  liabilities 

of 
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1852.  of  the  Company.     In  regard  to  authority  as 

^''q^^^  on  the  present  question,  they  submitted  that  Sander — 

Exscutob's  son's  Case  {a),  before  the  Viee-Chancellor  Knight  Brucej' 

Ca8B. 


Mr.  BetheU  and^Mr.  W,  M.  James,  for  the 
Manager,  and  in  support  of  the  deciaon  of  the 
of  the  Bolls. 

They  relied  on  BodgsorCs   Ca^e{b),  and  Croxtoni^ 
Case  [h)y  and  drew  the  attention  of  the  Court  to  the 
that  the  Company  was  formed  under  the  provisions 
the  Act  7  Geo.  4,  e.  46,  by  which  the  limit  of  th 
liabilities  of  the  partners  was  expressly  provided  for,  an< 
urged  that  this  fact  ought  to  be  carefully  kept  in  vie 
in  adjudicating  on  the  present  question.     They 


> 


'* 


was  in  favour  of  the  Appellant,  and  that  the  judgmentt^^t —  t 

in  Dodgson's  Case  {b),  proceeding  as  it  did  entirely  oi 

the  terms  of  the  Deed  of  Settlement,   was  really 

confirmation  of  the  previous  decision.     They  com] 

the  present  case  to  that  of  the  sale  of  a  lease,  in  whicl 

the   vendor's    right    to   an    indemnity   was    coi 

to  future  breaches  of  covenant.     In  support  and  iUns- 

tration  of  their  general  argument,  they  referred  to 

commented  on.  Holme's  Case  (c),  Shaw  v.  Fisher  (i 

Wynne  v.  Price  (e),  Humble  v.  Langston  (/),  Hawthon/. 

Case  [g) ;  and  they  distinguished  from  the  present, 

ton's  Case{h)i\ 


to  and  commented  on  the  thirty-second,  fifty-second^- 
fifty-fourth,  and  sixtieth  clauses  of  the  Deed,  and  reliei^::^ 
on  the  terms  of  the  last  of  these,  as  showing  that 
purchaser  was  to  take  '^  responsibilities''  as  weU  as  shares^ 

Mr. 

(a)  ^  DeO.Sc  8.  66.  (e)  Z  De  G.  Sf  8.  310. 

(h)  ZDeG.Sf  8,  85.  {/)  7  M.  Sf  W.  617. 

(c)  16  Jur.  803,    since  re-  (y)  I  Be    G.  ^  8.  S7l',  I 
ported  2  Be  G.  Mac,  ^  G.      Mac.  if  G.  49. 
113.  (A)  XBeG.  Mac.  Sr  G.  flOO. 

(d)  2BeG.^  8.  11. 


Ca8B. 
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1^.  jR.  Palmer  replied.  1852. 

J%e  LoED  Chancellor.  Executoe's 

€:  is  quite  clear  that  the  law  knows  no  difference  be- 
^m  a  common  partnership  of  two  people^  or  a  part- 
sliip  of  one  hundred.     This  Company  is  not  an  ordi- 
jr  partnership^  but  one  formed  under  the  Act  7  Geo. 
1-  46,  by  virtue  of  which,  though  the  public  officer 
^  can  be  sued,  yet  all  the  members  at  the  time  when 
L^gment  is  obtained  may  in  the  result  be  made  liable. 
5xre  is  therefore  a  great  difference  between  a  Company 
b.  as  this  taking  the  benefit  of  the  Winding-up  Act, 
L  -the  case  of  a  common  partnership  so  doing.    This, 
^ever,  does  not  exclude  from  consideration  the  pro- 
ons  of  the  deed  of  partnership ;  but  supposing  that  no- 
cig  there  concluded  the  matter  one  way  or  the  other> 
^Honld  consider  that  the  proper  construction  would 
'tliat  the  purchaser  buying  shares  was  to  take  them 
'they  stood,  subject  to  the  state  of  the  concern  at  the 
^  of  his  purchase. 

rhe  capital  in  this  Company  being  500,000/.,  divided 
o  25,000  shares  of  20/.  each,  it  is  in  effect  contended 
tixe  Appellant  that  any  purchaser  of  a  share  could 
•isl;  on  an  account  being  taken  as  at  the  time  of  his 
K^cliase,  in  order  to  ascertain,  in  the  case  of  any  call 
LUg  made  upon  him,  whether  that  call  was  justified 
tlie  state  of  the  account.     The  result,  if  the  con- 
^tion  at  the  bar  is  correct,  would  be,  that  an  account 
^li  as  I  have  stated  must  in  each  instance  be  taken 
Order  to  show  whether  the  call  made  was  required 
*   provide  for  past  liabilities,  or  for  future  wants.     No 
^^cem  could   possibly  go  on   upon  such  a  plan  as 
^^ ;  and  it  would  require,  therefore,  something  very 
*^^txg  in  the  Deed  to  induce  this  Court  to  say  that  a 
f^urchaser  did  not  take  the  shares  bought  by  him  sub- 
ject 


\ 
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1852.        ject  to  all  the  liabilities  at  the  time.     It  is  the  state        ^^ 
Cape's        solvency  of  a  Company  like  this   that  constitutes  t:^ 
Executob's    value  of  its  shares  in   the  market;   and  supposing 
man  to  buy  a  twenty  pounds   share  in    this  particr 
lar  concern^    he  would  apparently  buy  a  share  in 
capital  of  500,000/.,  but  if  at  the  time  there  was 
such  capital,  there  being  a  large  loss  ascertained 
written  off,  yet  he  could  not  complain,  for  the  price 
gave  would  be  proportionably  less  on  that  very  acoouum 
In  the  present  instance,  however,  there  is  a  reserr' 
fund,  and  in  this  it  is  admitted  that  the  purchaser  w 
have  his  right  to  share,  so  that,  to  this  extent, 
must  be  clearly  a  liability  to  share  also  in  the  deb 
If,  then,  the  case  depended  upon  the  simple  general 
independently  of  the  clauses  of  the  Deed,  my  opinion 
would  be  that  a  person  buying  a  share  in  the  Compaxmy 
must  also  take  a  share  in  its  debts  and  liabilities  as  1=^^ 
finds  them. 

As  to  the  clauses  of  the  Deed,  they  seem  to  me  to  fevo^'*"^ 
the  conclusion  I  have  just  expressed,  and  I  see  no  o: 
which  docs  not  do  so.     The  sixtieth  clause  is  the 
which  bears  mainly  on  the  question,  and  it  provides  tl^-^* 
whenever  any  shares  "  shall  be  duly  and  effectually  tncM^ 
ferred  to  a  new  proprietor,  then  and  in  such  case,  and  im-^ 
before,  the  responsibilities  of  the  previous  owner  as  a  pr^^^ 
prietor  in  tlie  Company  in  respect  of  such  shares  shall  cem^ 
and  dctermine.^^     Supposing  that  the  clause  had  stopp^^ 
here,  the  meaning  would  be  quite  clear;  the  word  "r^^^' 
sponsibilities  "  applies  in  the  only  way  in  which  it  comSMo 
apply,  namely,  that  the  pre\dous  owner,  while  he  wa*-    * 
proprietor,  had  incurred  liabilities  to  which  he  was  n<^ 
to  be  liable  on  a  transfer  being  effectually  made  to   ^ 
new  proprietor.     The  clause  then  proceeds  to  state  ihf^ 
''  such  previous  owner  shall  be  exonerated  and  dischargeu 
from  all  subsequent  claims  demands  and  obUgations  in 

respect 
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of  the  same  shares^  and  from  all  future  observ-        1852. 
id  performance  of  the  covenants  conditions  stipu-      ^"n^^JTC^ 
and  agreements  of  these  presents  in  respect  of    Executob's 
\e  shares/^     These  words  do  not,  I  think,  intro-  ^*' 

ny  difficulty :  the  language  used  is  perfectly 
e,  for  the  claims  and  demands  referred  to  may 
ther  out  of  previous  responsibilities  or  in  respect 
equent  contracts,  and  as  to  the  deed  of  partner- 
e  transferror  of  the  shares  is  discharged  from  all 
liability  for  the  observance  of  its  provisions.  It 
x)  be  observed,  that  by  the  fifty-seventh  clause  no 
is  to  be  considered  a  proprietor  until  he  shall  have 
d  or  acceded  to  the  partnership  deed.  When^ 
•e,  a  purchaser  executes  the  deed  of  transfer,  he 
s  bound  as  from  the  commencement  of  the  part- 
.  If  this  Court  was  to  hold  contrary  to  what  has 
M  in  the  Court  below,  a  blow  would  be  given  to 
kions  of  this  nature,  for  it  would  be  impossible 
ger  to  deal  with  shares  in  Joint  Stock  Companies^ 
manner  in  which  they  are  now  dealt  with. 

'  nothing  about  the  authorities  which  have  been 
1  to,  as  I  am  of  opinion  they  do  not  touch  the 
case.  Crouton's  Case  {a)  depended  upon  the 
lar  clauses  of  the  Deed,  and  I  thought  it  so  free 
3ubt,  that  I  did  not  call  on  the  coimsel  for  the 
dents.  The  present  case  is  also,  I  think,  not  open 
doubt,  and  I  have  given  my  opinion  upon  it  with 
icurrence  of  the  Lords  Justices,  who  agree  with 
t  the  appeal  must  be  dismissed,  and  with  costs, 
lot  said  anything  about  the  form  of  the  transfer, 
ippears  to  me  to  be  in  favour  of  the  view  which 
irt  has  taken. 

(a)  1  De  G.  Mae,  if  Q.  600. 
II.  P  P  D.  M.  G. 
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Dec,  IS. 

Before  The 

Lord  Chan' 

cellar  LOBD 

St.  Lsok- 

▲BDS  and 

TheLorde 

Justices, 

A  testator  by 
his  will  gave 
certain  an- 
nuities in  the 
following 
terms :  "  I 
desire  that 
mj  executors 
shall  pur- 
chase annui- 
ties for  each 


/. 


KERR  V.  THE  MIDDLESEX  HOSPITAL^ 

rPHIS  was  an  appeal  by  Eliza  Byrne,  one  of  the 
fendants  and  annuitants  under  the  will  of  S 
De  Courcy  Laffan,  from  the  decree  of  the  Master  of 
RoUs^  on  the  12th  June  1852,  whereby  it  was 
that,  according  to  the  true  construction  of  that 
the  annuity  thereby  bequeathed  to  the  Appellant 
determinable  upon  her  death.     The  following  are 
testamentary   instruments    under  which   the   questri^c^ 
arose. 


th< 


"  In  the  name  of  God,  Amen.     I,  Joseph  De  (ktuan^^ 
Laffan,  Baronet,  of  Otham  in  Kent,  England,  do  nui"^'* 
sisters,  E,  B,  this  my  last  will  and  testament,  revoking  and  annuUi^^? 
looz^  ^'  ^^  ^  former  testamentary  papers.   I  leave  all  my  ppoperfc^i 
each,  the  said  of  whatever  kind  it  may  be,  in  England  or  elsewhere   » 

^""Sha^d   ^^^^  I  »^^  ^®  possessed,  to  Thomas  Knox,  Earl    ^ 

Raufurly,  in  Ireland,  and  Charles  Kerr,  Esq.,  of  t^* 
house  oi  Fletcher,  Alexander,  §•  Co,,  of  King's  Arms  Yasr^i 
London,  and  Henry  Houndle,  Esq.,  of  the  Adjutai*^ 
General^s  OflBce,  Horse  Guards,  London,  to  have  BXid 
to  hold  the  same  in  trust  for  the  following  purposes.     ^ 
"  I  direct  my  leave    to   my   well-beloved    daughter-in-law,    Frafi^^ 
perty  a?  o"      Logier  (daughter  of  my  late  wife  and  Colonel  Mieka^^ 
to  be  sold,       Symes),  and  now  married  to  the  Rev.  Mr.  Logier^O^ 

duce  to  go  to    Lausanne  in  Switzerland,  the  sum  of  3000/.  sterling 
the  carrying  \iC^ 

out  of  the 

aforesaid  annuities  and  legacies  ;  and  should  the  produce  of  the  said  sale  oo^ 
be  found  sufficient  for  that  purpose,  I  desire  that  the  remainder  shall  be  mw^ 
up  from  my  personal  property ;"  and  he  directed  the  remainder  of  his  pflj 
sonal  property  "  after  the  above  annuities  and  all  legacies  have  been  paid  vA 
effected,"  to  oe  laid  out  *'  in  the  purchase  of  an  annual  income  in  the  3t  ^ 
Cent.  Consols,"  for  the  benefit  of  a  Hospital :  Hold,  dissentienU  Lord  JusuM 
Lord  Cranworth,  that  the  annuities  to  E,  B,  and  E.  F,  were  perpetoil 
annuities. 


in  me  Bri- 
tish Funds." 
After  giving 
other  annui- 
ties simplici' 
ter  and  lega- 
cies, the  tes- 
tator added. 


I 

I 
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old  the  same  independent  of  her  husband,  and  to  be 
difli;f^Ofled  of  by  her  will,  properly  signed  and  executed. 
I    X^^^re  to  her  lister,  Jane  Symes,  and  the  Rev.  Mr.  «. 

',  husband  of  the  aforesaid  Frances  Logier,  the    m;i^tobx 

of  1000/.  each.     I  desire  that  my  executors  shall     Hospital. 


piJur<Bhase  annuities  for  each  of  my  two  sisters,  viz.  Mrs. 

Eiijzr^i  Byrne,   of    Thurles,   Ireland,  and   Mrs.  Ellen 

F%tjzrgMMck,  of  Killenall,  Ireland,  of  100/.  a  year  each, 

ibe  said  annuities  to  be  purchased  in  the  British  funds. 

X  lo«.Te  50/.  a  year  to  my  niece  Mrs.  Catherine  Quinlan, 

living  at  Lough  near  Thurles,  Ireland,  to  hold  the 

independent  of  her  husband.     I  leave  25/.  a  year 

to  ecuih  of  my  nieces  EUen  and  Susan  Laffan,  and  also 

5^'.     a  year  to  Joseph  Laffan,  children  of    my  late 

bpother  John  Laffan.    I  leave  to* Charlotte   Cadogan, 

Maarohioness  of  Anglesea,  1000/.     I  leave  to  Isabella 

^^ition,  oi  Brailshawe,  England,  100/.  as  a  mark  of  my 

•fffecrfeionate  esteem.    I  leave  to  Dr.  Verity,  physician  to 

the  ^British  Embassy,  100/.  as  a  mark  of  my  friendship. 

I  durect  my  landed  property  at  Otham  to  be  sold  by 

""^^^tion,  and  the  produce  to  go  to  the  carrying  out  of 

^  aforesaid  annuities  and  legacies ;  and  should  the  pro- 

'"^^^  of  the  said  sale  not  be  found  sufficient  for  that 

J'^^Tose,  I  desire  that  the  remainder  shall  be  made  up 

°^m  my  personal  property.     I  direct  all  my  personal 

P^'^^lerty  in  the  funds  of  the  East  India  Company,  the 

^^  of  England,  the  Dutch  Funds,  the  Neapolitan 

"^^^ids,  the  French  Funds,  the  French  Lyons  Railway 

^^■^Jea,  the  Water  Company  of  New  York^  the  Erie 

^»^ial  Company  of  America,  to  be  sold.    After  the  above 

and  all  legacies  have  been  paid  and  effected,  I 

the  remainder  of  my  personal  property  shall  be 

'^^^  out  in  the  purchase  of  an  annual  income  in  the  3/. 

?^  Cent.  Consols  for  the  benefit  of  a  Cancer  Ward  in  the 

^^^iddlesex  Hospital  of  London.     I  leave  and  bequeath 

300/.  to  each  of  my  executors,  and  I  constitute  and 

P  P  2  appoint 
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1852.  appoint  the  above  said  Earl  of  Raufitrly,  Charles 

Kerb  ^^^  Henry  HoundUy  to  be  ray  executors  and  trustees^ 

V, 

MiDDLBSKx        ''  ^^^  ^^*  codicil  to  my  will,  made  and  signed  at  VS^ 


Hospital,     in  France y  and  which  is  now  in  the  hands  of  M 
Wise  JViler  of  Madrid. — T  leave  and  bequeath  to 
nephew,  Captain  R,  Laffan,  of  the  Royal  Engineers^ 
my  interest  and  property  in  the  East  India  Funds 
Stocks.     I  also  leave  to  the  same  Captain  R. 
aforesaid  my  estate  and  landed  property  in  Otham, 
I  leave  and  bequeath  50/.  a  year  to  Mrs. 
Quintan,  my  niece.     I  leave  and  bequeath  to 
Laffan,  my  nephew,  50/.  a  year  over  and  above  wi 
left  him  in  my  will." 

Mr.  Elmsley  and  Mr.  F.  Riddle,  for  the  Appellants 

The  gift  of  the  annuity  being  accompanied  witk. 
dedication  of  the  estate  which  was  to  produce  it  ^ 
present  case  the  landed  property  at  Otham  having 
directed  to  be  sold),  the  annuity  is  thus  rendered 
petual,  Stokes  v.  Heron  {a) ;   there  is  also  an 
additional  provision  out  of  the  personal  estate,  if 
produce  of  the  sale  of  the  real  estate  should  be  fouc^^^ 
insufficient ;  and  it  can  make  no  difference  on  the 
struction  of  this  gift,  that  by  the  codicil  the  0/te 
estate  is  subtracted  from  the  purpose  to  which  by  tb*-'^ 
will  it  was  devoted.     Though  there  are  no  words  ^^ 
limitation  in  this  gift,  yet  the  absence  of  such  w(»pS^ 
cannot  derogate  from  the  quantity  of  the  gift,  assuinin^^ 
that  the  dedication  of  a  particular  fund  for  the  paymca*^ 
of  an  annuity  will  make  it  perpetual. 

The  direction  for  the  investment  of  the  residue  fw  the 
purpose  of  buying  "  an  annual  income  in  the  3/.  per  Cent. 

Consols'' 
(a)  12  CI.  St  Fin.  161. 
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for  the  hospital  shows  that  the  annuity  there 

Tided  is  clearly  perpetual,  and  the  direction  to  pur- 

an  annuity  in  the  British  funds  can  receive  no  v. 

The 
T  construction.  Middlesex 

Hospital. 


[r.  Roupell  and  Mr.  Cairns,  contra. 

lere  is  a  marked  distinction  between  the  cases  where 

tli^      subject  of  the  gift  is  an  annuity  simpliciter,  and 

-frli^iMre  the  subject  of  the  gift  is  the  property  itself  which 

yiel<3[s  the  annuity.     It  is  clearly  established  that  in  the 

er  case  the   annuitant  only  takes  for  life.     The 

fact  that  an  annuity  is  directed  to  be  paid  out  of  a 

Particular  fimd  will  not  render  it  perpetual,  for  it  is  to 

l>^    pxesumed  that  some  property  of  the  testator  exists 

for  -fcte  purpose  of  satisfying  such  annuity  :  thus  in  the 

*^^s^   of  Wilson  V.  Maddison  {a),  the  annuity  was  from 

tne     interest  of  the  testator's  funded  property  in  the 

Baillc:  of  England,  and  it  was  held  only  to  be  a  charge  on 

that  property  for  the  life  of  the  legatee.     So  in  Innes  v. 

-"^^cAell  {b),  the  annuity  was  "  to  be  paid  out  of  my  genee 

™^  ^ffects'^  and  was  restricted  to  a  life  annuity.     Where, 

ho^wever,  the  dividends  which  are  the  fruit  of  the  fund 

^^^tined  to  secure  an  annuity  are  absolutely  given,  then 

^^     course  the   annuity  is  perpetual,   as  in   Rawlings 

^*      Jennings  \p),   Stretch    v.    Watkins  {d),   Clough    v. 

^^ime  (e) .     The  case  of  Stokes  v.  Heron  {/)  is  distin- 

^^^ishable  from  the  present,  as  in  that  case  the  gift  was  of 

^^  subject-matter  which  was  to  purchase  the  annuity ; 

^  the  face  of  this  will,  however,  it  is  not  property  which 

^  given,  but  simply  an  annuity,  which,  according  to  its 

^^Imical  meaning,  is  for  life  only. 

^  The  words  in  the  residuary  gift,  "  paid  and  effected,'^ 


are 


/ 


(a)  2Y.^a  a  a  372.  (d)  1  Mad,  263. 

i  {b)  6  Ves,  464.  {e)  2  Mad.  188. 

(r)  13  Ves.  39.  (/)  12  CI.  Sf  Fin.  161. 
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1852.        are  words  of  art^  and  more  applicable  to  the  pnidiaie 
a  goTemment  life  annuity  than  to  the  pnrchaae 


V.  consols;  it  is  also  a  circumstance  not  to  be  over] 

MiDDLBSEx    ^^^  whenever  the  testator  desires  to  give  gross  sums 
Hospital,     has  used  unequivocal  expressions  for  the  purpose. 

Mr.  Lloyd  and  Mr  Busk,  for  the  trustees. 

Mr.  Elmsletfy  in  reply. 

The  LoED  Justice  Lord  Cbanwoeth. 

In  this  case  I  do  not  concur  with  the  Lord  Cbax^' 
ceUor  and  Lord  Justice  Knight  Bnice,  and  it  is  arranff^ 
between  us  that  I^  as  the  junior  Judge^  should  state  txmJ 
reasons  first. 


The  question  is^  whether  or  not  a  certain  annuity 

by  the  will  of  this  testator  is  given  to  the  annuitant 

life^  or  whether  she  is  entitled  absolutely  to  the 

which  produces  the  annuity.    The  Master  of  the 

has  decided  that  she  is  entitled  to  a  life  annuity  odL^VT* 

The  Appellant  contends  that  it  is  a  gift  of  the  eorpit 

the  fund  in  perpetuity.     How  would  the  case  have 

if  there  had  been  no  direction  to  purchase  in  the  Brit 

funds^  as  if  the  testator  had  said, ''  I  desire  that  an  aniwi^^  _"^ 

should  be  purchased  of  100/."  ?     I  should  have  thoogl^^^ 

that  in  such  a  case  the  annuity  would  be  for  the  life' 

the   annuitant   only.     This  I  thought  was  settled 

Lord  Cottenham  in  the  case  oi Blewitt  v.  BxAerU\^ 

The  general  rule  there  laid  down  is,  that  the  gift 

an  annuity  simpHciter  is  for  life  only.     That  being  so, 

is  the  case  altered  by  what  follows,  'Hhe  said  annuifcy 

to  be  purchased  in  the  British  funds''  ?    That  direction 

does  not  appear  to  me  to  alter  the  case.     It  appein 

to 
(a)  Cr.  Sf  Ph.  274. 
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to  m^  that  the  direction  might  be  satisfied  by  the  pur- 
chase of  a  gOTemment  annuity^  which  is  authorized  by 
the  A.ot  of  Parliament.     It  is  true  that  the  Act  regu-  v, 

latin^     the  purchase  of  life  annuities  does  not  charge    ]^iddlb8sz 
them      upon  any  of  the  funds^  ordinarily  so  called,  but     Hospital. 
charges  them  upon  the  consolidated  fund  of  the  country. 
But  I    think  that  in  construing  a  will  like  this,  we  must 
understand  the  testator  to  have  used  the  expression, 
"Britiish   funds,"  in  the  popular   sense    of  "British 
Bec^u^ilnes,'^  and  to  have  meant  that  the  legatee  should 
have  Ixer  annuity  of  100/.  secured  to  her  by  the  British 
government,  as  contradistinguished  from  any  of  the  other 
fiuida  in  which,  it  seems,  he  had  property — such  as  the 
Batch  or  Neapolitan  funds.   Still,  although  this  is  the  in- 
*^^^tation  which  I  should  have  put  upon  this  will,  inde- 
P^'^dently  of  authority,  I  should  at  once  have  yielded  that 
^'P^^^on,  if  I  had  thought  that  it  was  adverse  to  decided 
^^^^,  and  more  particularly  if  it  was  adverse  to  the  case 
^^h  has  been  so  much  commented  upon,  and  which 
^^  lieard  by  the  present  Lord  Chancellor  when  he  held 
^    office  of  Lord  Chancellor  of  Ireland,  and  was  afker- 
^^^*'^,  for  all  material  purposes,  at  least  as  far  as  the  pre- 
^^'t  question  is  concerned,  confirmed  by  the  judgment 
^lie  House  of  Lords.     I  do  not,  however,  consider  that 
^^^liority  as  one  governing  the  present  case.     In  Stokes 
^*  -fferon  (a),  the  authority  to  which  I  am  referring,  the 
^^^^^nage  of  the  will  appears  to  me  to  have  been  mate- 
'^^Hjr  different  from  that  of  the  will  now  before  us.   The 
^^xi^est  was  thus  expressed :  "  My  will  is,  that  whatever 
^  "i^  possessed  of  or  in  any  way  entitled  to,  together  with 
^"^t;ever  property  my  wife  may  be  in  any  way  entitled 
to,  Hliall  produce  to  my  wife  an  annuity  of  lOOL  per 
flW^m, — ^to  each  of  my  daughters  lOOLper  annum,  for 
tbexKiselves  and  their  children.^^ 

Now 

(a)  12  CI.  cV  Fin.  161. 
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1852.  Now  with  reference  to  the  annuity  of  the  wife,  wl 

^"^^"^^      niy  Lord  Chancellor  of  Ireland  decided,  and  the 

V.  of  Lords  held  that  he  rightly  decided,  was  this,  that  th^ 

Thb 
Middlesex    ^^S^^  given  to  the  wife  was  such  an  amount  of 

Hospital,     pcrty  as  produced  100/.  a  year.     That  decision,  I  coik- 
ceive,  depends  upon  the  particular  language  which  I  hav 
read.     I  do  not  say  whether  I  should  have  put  the 
construction  upon  that  language,  independently  of  tliA-: 
authority.     I  rather  think   that  I  should.     But  it 
unnecessary  for  me  to  say  anything  on  that  point,  for 
yield  to  that  authority,  even  if  the  construction  was 
that  which  I  should  have  adopted.     But  the  direction 
the  present  case  is  to  purchase  an  annuity,  which 
be  only  a  gift  of  an  annuity,  according   to  the 
before  Lord  Hardwicke,  of  Savery  v.  Dyer  (a). 

The  view  which  I  have  taken  of  the  case  is  somev^ 
confirmed,  to  my  mind,  by  the  residuary  gift.     The 
duary  giil  is  to  the  Middlesex  Hospital,  and  is  thus 
pressed :  "  I  desire  the  remainder  of  my  personal  prop^^ 
shall  be  laid  out  in  the  purchase  of  an  annual  incom 
the  3/.  per  Cent.  Consols,"  not  saying  there  "  in  the  Bri 
fimds,'^   but  pointing  to  a  perpetual  fund.     It  see 
me  that  this  circumstance,  which  of  itself  would  h^ 
been  of  very  little  weight,  somewhat  tends  to  co 
the  view  that  I  have  taken. 


The  Lord  Justice  Knight  Bruce. 

I  am  not  sure  that  I  differ  from  the  Master  of 
Rolls  or  from  Lord  Cranworth  in  the  view  which  ei 
of  those  learned  Judges  has  taken  of  this  cause,  exce 
ing  ill  a  single  point,  namely,  the  applicability  to  it 
the  case  of  Heron  v.  Stokes  as  an  authority,  and  I 
ticularly  wish  to  guard  myself  from  being  understood 
intimating  how  I  should  have  been  disposed  to  dealwit^^ 

tb^ 

{a)  Amb,  130. 


)i 
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ihe  piresent  cause  if  that  of  Heron  v.  Stokes  had  not 
existed.  Heron  v.  Stokes,  so  far  as  material  in  this 
nstaixce,  had  the  concurrence  of  the  then  Lord  Chan-  v. 

n  Thb 

2ellor    of  Ireland  and  the  House  of  Lords;  audit  was    Middlesex 

beld  \>y  both,  (we  must  assume  the  opinion  of  the  House     Hospital. 

rf  Lords  to  have  been  so,  because  it  seems  to  have  been 

thus   expressed  by  every  noble  and  learned  Lord  who 

ipoke  in  the  House  upon  the  subject) — that  the  wife  of 

he  te&tator,  as  she  was  held  to  take  a  perpetual  annuity 

^der  the  will  and  codicil,  would  have  taken  a  perpetual 

'^uity  under   the  will    alone,  independently   of  the 

^^^il.     I  find  myself  unable  to  say,  if  that  conclusion 

**  ^ght,  as  it  must  be  taken  to  have  been,  that  this 

^y  does  not  also  take  absolutely  a  perpetual  annuity ; 

^^    "therefore,  upon  the  authority  of  Heron  v.  Stokes 

^P^ating  that,  I  do  not  mean  to  intimate  what  I  should 

*^^    held  if  that  case  had  not  existed),   I  feel  bound 

^  ^»y  that  this  lady  does  take  a  perpetual  annuity. 

The  Lord  Chancellor. 

^I*]iis  case  turns  upon  the  true  construction  of  this  tes- 
^^^^x's  will,  and  the  question  upon  it  is  to  be  governed  by 
'^  rules  of  law ;  those  rules  I  apprehend  admit  of  no 
^^-^l)t.  It  is  perfectly  settled  that  if  an  annuity  be 
^^^n  simpliciter,  that  is,  to  one  generally,  a  life  interest 
'^^^  passes.  It  is  equally,  I  believe,  undisputed,  that  if 
'  ^tnnuity  be  directed  to  be  provided  out  of  the  proceeds 
►Toperty,  or  out  of  property  generally,  if  an  annuity  is 
brought  into  existence  by  the  application  of  pro- 
^y,  and  that  amiuity  is  given  to  a  party  generally,  he 
*^A  take  the  property  appropriated  to  purchase  the  an- 
^^^'tiy,  and  therefore  the  annuity  in  perpetuity,  if  pur- 
^^^^ed.  In  the  case  of  Heron  v.  Stokes  (a),  it  was  much 
^^^^^^  difficult  to  construe  the  gift  as  a  perpetual  annuity. 

There 
<<»)  2  Dm,  Jf  War.  89 ;   -S'.  C.  on  appeal  13  CI.  ^  Fin,  161. 
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1852.       There  the  testator  says :  "  My  will  is^  that  whatever  I  d£ 
^^^^^     possessed  of  or  in  any  way  entitled  to,  tc^ether 

V,  whatever  property  my  wife  may  be  in  any  way  entitlec^^ 

MiDDLBSBx    ^^  ^hsll  produce  to  my  wife  an  annuity  of  100/.  pe. 

HospiT^.     annum — ^to  each  of  my  daughters  100/.  per  annum, 
themselves  and  their  children'^ — Might  not  that  mi 
one  of  two  things,  either  that  the  executors  should 
apart  so  much  of  the  property  as  would  produce  lOOL 
year,  or  that  they  should  purchase  the  annuity  out  of  ib 
proceeds  ?     Property  just  to  the  amount  that  would 
duce  100/.  a  year  could  not  well  be  set  apart,  bat 
much  money  as  would  purchase  the  exact  sum  of  lOM. 
year  might  easily  be  raised.    The  more  probable 
rational  construction  therefore  was,  as  I  thought,  that 
words  of  that  will  were  sufficient  to  create  a 
annuity,  and  I  suppose  upon  the  same  ground  (fixr 
other  was  mentioned)  the  House  of  Lords  arrived  a^ 
similar  conclusion. 


If  upon  this  will  I  find  an  intention  expressed, 
simply  to  give  an  annuity  to  the  Appellant  in  mere  wo^ 
of  donation,  but  that  an  annuity  is  to  be  purchased 
her,  and  that  purchase  is  to  be  made  out  of  the  corpus    ^ 
the  testator^B  property,  then  I  apprehend  it  is  an  anni 
which  is  to  exist  in  the  way  in  which  it  is  to  be  purcl 
namely,  generally  and  perpetually ;  whatever  sum  th^:*''^ 
fore  it  would  cost  to  produce  the  annuity  must  be  inv^^ 
ed  for  that  purpose,  or  the  annuitant  may  elect  to  t^^ 
such  principal  sum. 

I  wish  it  to  be  understood,  that  we  are  expressing  no 
opinion  against  the  decision  of  the  Master  of  the  Bdk 
upon  the  other  annuities  in  this  will,  which  may,  very 
probably,  be  considered  to  stand  upon  different  grounds. 
Our  attention  has  been  directed,  as  it  ought  to  have  been, 
only  to  the  particular  case  of  the  Appellant,  which  ha» 

been 
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selected  manifestly  from  the  whole  list  as  a  favour-        1852. 
to  bring  by  way  of  appeal  to  this  Court. 


V. 

•  The 

Le  testator  it  is  true  has  not  added  words  of  limitation    Middlesex 

.e  bequest  of  the  particular  annuity^  but  he  nowhere  Hospitix. 
e  course  of  his  will  adds  to  any  of  his  gifts  words  of 
ation,  and  it  is  only  with  reference  to  a  married 
an^  where  he  gives  her  3000/.,  ''  to  hold  the  same 
pendent  of  her  husband,  and  to  be  disposed  of  by 
vill,  properly  signed  and  executed/'  that  he  seems 
take  an  absolute  gift ;  for  even  in  the  devise  of  his 
^  property  to  be  sold,  he  uses  no  words  of  inherit- 
In  the  bequest  to  the  Hospital  he  says,  ''  I  desire 
ismainder  of  my  personal  property  shall  be  laid  out 
e  purchase  of  an  annual  income  in  the  3/.  per  Cent, 
ols  for  the  benefit  of  a  Cancer  Ward,'' .  using  no 
1^  of  perpetuity ;  in  fact,  in  no  one  instance  does  he 
''ords  of  limitation  or  perpetuity  in  favour  of  a  legatee. 
ixe  recent  statute  for  the  amendment  of  the  laws 
x^spect  to  wills  (a),  no  doubt,  when  a  testator  gives 
ouse,  the  legatee  takes  it  absolutely,  just  as  if  the 
tor  had  before  that  statute  given  a  chattel,  imless 
sift  is  restrained  by  the  context ;  and  that  authority 
Parliament  in  ^ving  effect  to  what  was  the  general 
ression  of  mankind,  ought  to  have  an  influence  in 
a  of  this  kind,  where  the  will  is  fairly  open  to  the  con- 
iction  that  the  absolute  interest  was  intended  to  pass. 

laving  given  certain  other  legacies,  the  testator  pro- 
Is :''  I  desire  that  my  executors  shall  purchase  annui- 
for  each  of  my  two  sisters,  viz.  Mrs.  Eliza  Byrne,  of 
rleSy  Ireland,  and  Mrs.  Ellen  Fitzpatrick,  of  Killenall, 
'and,  of  100/.  a  year  each,  the  said  annuities  to  be 
chased  in  the  British  funds."  It  is  to  be  observed 
t;  he  does  not  stop  there,  for  in  the  subsequent  part  of 

the 

(a)  1  VicL  c.  26. 
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the  will^  after  having  given  other  legacies  and  annuities, 
he  says  :  ^^  I  direct  my  landed  property  at  Otham  to 
V.  sold  by  auction,  and  the  produce  thereof  to  go  to  tin 

Middlesex    carrying  out  of  the  aforesaid  annuities  and  legacies. 


Hospital.     How  is  "  the  produce '^  to  go  to  the  carrying  out  of  thi 
aforesaid  annuities  and  legacies  ?     The  landed  property 
is  not  dedicated  out  of  the  annual  proceeds  to  pay  the  an.— 
nuities  and  the  legacies^  but  the  landed  property  withoiL* 
words  of  inheritance  is  to  be  sold,  and  the  produce  is '' 
go  to  the  carrying  out  of  the  aforesaid  annuities  and 
gacies."     What  is  meant  by  "carrying out  the  aforesaid 
annuities  and  legacies  ?"    The  testator  did  not  mean  tha^ 
there  was  to  be  a  continued  payment  of  the  annuities  oi^* 
of  the  rents  or  the  produce  of  the  property,  but  it  was  lii^ 
intention  that  a  certain  portion  of  the  proceeds  of  th^* 
property   should  be    applied  to  the  purchase  of 
anntdties  in  the  British  funds  and  to  the  payment 
the  legacies,  for  he  adds,  "  and  should  the  produce 
the  same  be  not  found  sufficient  for  that  purpose  ^' — ^tl 
is,  for  the  purpose  of  producing  the  annuities  and  the 
cies — "  I  desire  that  the  remainder  " — that  is,  the  moi^- 
wanted — "  shall  be  made  up  from  my  personal  propert^^"  ^ 
He  then  directs  all  his  personal  property,  which  he 
cifies,  to  be  sold,  and  converted  into  money,  and 
eludes,  "  After  the  above  annuities  and  all  legacies 
been  paid  and  effected,  I  desire  the  remainder  of  my 
sonal  property  shall  be  laid  out  in  the  purchase  of 
annual  income  in  the  3/.  per  Cent.  Consols  for  the  bei 
fit  of  a  Cancer  Ward  in  the  Middlesex  Hospital/^ 
effect  of  that  provision  is,  that  should  the  real  estate 
short  of  being  sufficient  to  pay  and  effect  the  annuities 
legacies,  that  is,  to  purchase  the  annuities  and  pay  the  1^^ 
gacies,  then  he  resorts  to  his  personal  estate;  and  in  tha^ 
case  so  much  is  to  be  taken  from  the  personal  property  20 
will  effect  the  annuities  and  pay  the  legacies.     The  words 
are  not  exactly  accurate  in  their  position,  but  the  sense 

is 
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is  manifest^  and  it  is  quite  immaterial  in  what  order  the 
words  come  in  such  a  sentence.  Then  follow  the  words, "  I 
desire  the  remainder  of  my  personal  property  shall  be  laid  «. 

out  in  the  purchase  of  an  annual  income/'     Has  the  tes-    Middlesex 
tator  not  thus  expressed,  as  clearly  as  could  be  expressed.     Hospital. 
an  intention  that  these  annuities  and  legacies  shall  be  all 
separated  from  the  corpus  of  his  property,  and  that  what 
remains  after  paying  the  legacies  and  effecting  the  annui- 
ties sixall  be  money  in  hand  to  invest  in  consols  ?     With- 
out eiixtering  into  the  consideration  of  the  question  as  to 
**^  piirchase  being  to  be  made  in  the  British  funds,  this 
18  a  c^se  in  which  the  testator  has  given  an  annuity  to  be 
porcbased  out  of  the  produce  of  his  estate,  and  the  rest  of 
™  eatate  is  to  be  applied  to  another  object ;  therefore  so 
Diuclx  of  the  produce  of  his  estate  is  in  this  view  aitoge- 
^^^  Out  off  from  the  rest  of  the  property,  and  dedicated 
^  tlx^  particular  purpose.     We  have  not  now  to  consider 
^^t  might  be  the  effect  in  law  of  particular  annuities  fall- 
^  ^^xxto  the  residue.   If,  however,  an  annuity  be  provided 
^  ^  particular  person  generally  by  investment  of  a  por- 
«c>tx  c>f  a  testator^s  estate,  I  hold  it  to  be  clear  law  that 
^"^  ^xinuitant  will  take  the  absolute  interest,  because  it 
^  ^^  effect  a  dedication  of  a  portion  of  the  corpus  of  the 
^^^tor^s  property  to  produce  the  particular  annuity. 

-booking  at  the  general  import  of  this  will,  I  do  not 
**  aU  feel  the  difl&culty  which  arises  or  is- supposed  to 
^'^^^  upon  the  direction  that  the  annuities  are  to  be 
Pux^cliased  in  the  British  funds.  It  is  in  the  first  place 
^  oe  observed,  that  here  there  is  not  a  simple  gift  of 
^'^  ^^nuity,  but  it  is  a  gift  by  way  of  direction  to  pur- 
"^^^e  the  annuity,  not  a  word  being  said  about  the 
^'^^^ity  being  for  life.  What  improbability  is  there, 
^"^^^  in  the  ordinary  case  where  an  annuity  is  directed  to 
"^  pixrchased  with  the  proceeds  of  a  testator's  property, 
^^   annuitant  is  to  take   the  annuity  as  purchased? 

And 
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1852.  And  surely  it  is  not  to  be  sappoeed^  because  the  teslito:^ 

^"^^^^  adds  his  desire  that  the  annuity  should  be  purchased  i 

V.  the  British  funds,  that  such  an  expression  means  thti 

M«/lL«  government  life  annuity  i«  to  be  purchased. 


Hospital. 


I  must  find  something  specific  on  the  &ce  of  ddiB* 
will  to  compel  the  Court  to  say  that  a  direction  to  ba^ 
an  annuity  in  the  British  funds  means  to  buy  a  go?eni— > 
ment  life  annuity  under  particular  Acts  of  Ptoliamflirt*. 
Those  Acts  of  Parliament  are  fenced  around  with 
sorts  of  difficulties,  and  I  cannot  in  the  &ce  of 
difficulties  impute  to  this  testator  any  such  intention; 
he  had  such  intention,  nothing  would  have  been  m<»e 
than  for  him  to  have  said,  "  buy  for  her  life,''  and  thcaai^* 
all  probability  he  would  have  added,  ''  in  the  govemmci^'* 
fiinds.''    What  is  the  meaning  of  the  expression  "  Briti^*^ 
funds  "  ?     What  is  the  nature  of  a  government  annuity  ^ 
The  Commissioners  for  the  Reduction  of  the  Natiot^^ 
Debt  are  authorized  to  take  stock  or  money  firom 
sons  willing  to  treat  with  them  for  the  purchase  o^ 
government  life  annuity,  and  if  money  is  taken,  t 
is  to  be  converted  into  British  stock.    The  stock  w 
obtained  goes  in  satisfaction  of  the  National  Debt, 
then  the  purchaser  is  to  have  an  annuity  secured  u 
the  Consolidated  Fund.     By  the  express  direction  of 
Act  of  Parliament,  British  funds  may  be  exchanged 
such  an  annuity,  but  it  cannot  therefore  be  predica' 
that  the  annuity  is  payable  out  of  British  funds,  in  C^ 
sense  used  by  this  testator.     The  expression,  "  BritJ 
funds,^'  does  not  mean  British  money :  it  means  t^ 
public  funds  of  this  country ;  and  as  the  testator  had 
funded  property  in  other  countries,  he  says  '' 
funds,''  and  not  foreign ;  but  the  word  "  fimds,"  in  co: 
mon  parlance,  and  according  to  its  natural  im 
means  the  fimds  of  England,  the   British  funds, 
however,  a  man  buys  a  life  annuity  of  the  govenimeiL'^^ 


e 


i 
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Iocs  not  buy  an  annuity  in  the  British  funds^  but  an        1862. 
iiity  payable  out  of  the  Consolidated  Fund.    Now  the 


solidated  Fund  is  money  raised  by  the  authority  of  v. 

Ixament  to  pay  the  British  funds  themselyes.  The  Middlssbx 
i»li  funds  are  nothing  but  perpetual  annuities  re-  Hospital. 
xia.ble;  and  the  very  money  out  of  which  this 
oity^  had  it  been  purchased^  would  have  been  payable, 
Id  have  been^  not  out  of  the  British  fimds^  the  pro- 
y  of  the  public  individually^  but  out  of  the  accumula- 
•  of  the  consolidated  fund  applicable  to  the  payment 
'lie  national  engagements.  The  two  things  are  so 
fly  contradistinguished  from  each  other^  that  I 
dot  consider  this  testator^  by  any  latitude  of  language^ 
Kitending,  by  the  direction  to  purchase  an  annuity  in 
^e  British  funds/^  an  equivalent  expression  to  the  pur- 
se of  a  government  life  annuity.  It  is  also  to  be  ob- 
^ed,  that  in  the  residuary  bequest  to  the  Hospital,  the 
^ator  does  not  direct  the  purchase  of  an  annual  income 
the  Hospital  in  the  British  funds,  but  he  designates 
investment  as  the  3/.  per  Cent.  Consols.  When,  how- 
^>  he  wanted  to  produce  a  particular  annuity,  he  says^ 
'^y  that  annuity  in  the  British  funds.^'  To  him  it 
i  indifferent  whether  it  was  bought  in  the  3/.,  4/., 
5/.  per  Cents,  because  when  bought  it  was  to  be  a 
t)etual  annuity,  and  the  corpus  which  was  to  pro- 
^  it  would  become  the  absolute  property  of  the 
Luitant. 

>  cannot  qualify  the  expression  of  my  opinion,  because 
•«  strongly  entertain  it,  but  I  need  not  say  that  I 
'^  made  these  observations  with  the  most  unfeigned 
pect  and  deference  for  the  opinion  entertained  by 
Ix)rd  Justice  Lord  Cranworth,  and  the  doubt  ex- 
^^■ed  by  my  Lord  Justice  Knight  Bruce,  If  the 
X>elhuit's  case  had  alone  been  brought  before  the 
^«ter  of  the  Bolls,  I  think  it  very  likely  he  would 

have 
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1852.  have  adopted  the  construction  arrived  at  by  this  Coart  9 

""■^^^^  I  desire  it,  however,  to  be  distinctly  understood  that  th^ 

9.  decision  of  this  Court  in  no  respect  affects  the  decino0> 

Middlesex  ^^  ^^  Master  of  the  Bolls,  except  in  the  case  of  tb^ 

Hospital,  particular  annuity  the  subject  of  this  appeal. 

The  costs  of  the  appeal  of  all  parties  will  come  oat 
the  residue,  because  it  is  a  question  raised  by 
testator. 


The  following  is  the  order  which  was  drawn  up. 

'^  Their  Lordships  do  order  that  the  order  on  ftnrther' 
directions    made   in  these  causes  by  his   Honor  the 
Master  of  the  Bolls,  dated  the  12th  day  of  Junt  1852, 
be  varied  so  far  as  it  declares  that,  according  to  the  true 
construction  of  the  will  of  Sir  Joseph  De  Courqf  Lafita^s 
Baronet,  deceased,  the  testator  in  the  pleadings  of  tbes^ 
causes  named,  the  annuity  thereby  bequeathed  to  th« 
Petitioner  Eliza  Byrne  was   determinable  upon  the 
death  of  the  annuitant.     And  their  Lordships  do  declare 
that  the  same  was  and  is  a  perpetual  annuity.    Aod 
their  Lordships  do  declare  that  the  sum  of  3333/.  6*.  ^* 
Bank  3/.  per  Cent.  Annuities  by  the  said  order  directed! 
to  be  carried  over  to  an  accoimt  to  be  entitled  'Th* 
Life  Annuity  Account  of  the  Defendant  Eliza  Byrf^' 
oupjht  to  be  dealt  with  accordingly.     And  it  is  ordered 
that  the  costs  of  all  parties  of  this  appeal  as  betwc^^ 
solicitor  and  client  be  borne  by  the  residuary  persoui** 
estate  of  the  said  testator,  and  be  accordingly  taxed  ^^ 
paid  and  included  in  the  costs  of  these  suits  which  ^ 
by  the  said  order  of  the  12th  day  oiJune  1852  dir^^ 
to  be  taxed  and  paid.     And  it  is  ordered  that  the  suiflOi 
20/.  deposited  with  the  registrar  on  setting  down  the 
said  petition  of  appeal  be  returned  to  the  Petitioner 
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e,  or  to  Mr.  Edward  NorriSj  her  solicitor.        1852. 
the  parties  are  to  be  at  liberty  to  apply  to 


the  Master  of  the  Bolls  as  they  may  be  v. 

Thb 


nence  of  the  above  declaration^  and  in  pur- 
e  liberty  reserved  in  the  order,  Eliza  Byrne 
he  15th  March  1853,  to  the  Master  of  the 
i  payment  out  to  her  of  the  sum  which  had 
I  over  to  the  life  annuity  account  in  her 
upon  that  occasion  his  Honor  granted  the 


9ih  March  1853  the  Defendant  and  an- 
m  Fitzpatrick,  who  had  not  appealed,  but 
to  whom  was  identical  with  that  to  Eliza 
snted  a  petition  to  the  Master  of  the  Bolls 
Qcnt  to  her  notwithstanding  the  decree,  of 
[  moneys  which  had  been  carried  over  to  the 
account  in  her  name. 

y  and  Mr.  Hiring  appeared  in  support  of 


er  of  the  Bolls  made  the  order. 


MiDDLBSBX 

Hospital. 


U  Q  D.  M.  o. 
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1852. 


COX  V.  DOLMAN* 

T^OBERT  KILBY  COX  by  his  will,  dated  the  17 
May  1820,  devised  and  bequeathed  all  his  fipeduJ 
copyhold,  and  leasehold  estates  unto  John  Webbe  Wak^^ 
and  John  Wright,  their  heirs,  executors,  administrator*"^ 
and  assigns,  according  to  the  respective  nature  ai»-^ 
tenure  thereof,  to  the  use  and  intent  that  his  son  Robe^^ 
Kilby  Cox,  and  his  the  said  testator's  daughters 
Mary  Cox  and  the  Plaintiflf  Mary  Ann  Cox  and 
respective  assigns,  should  and  might  respectively 
receive,  and  take  out  of  the  rents,  issues,  and  profiiB 
the  said  estates  one  clear  yearly  rent-charge  of  20C^- 
each,  during  their  joint  natural  lives ;  and  that  upooi 
decease  of  any  one  of  them,  the  two  survivors  of 
and  their  respective  assigns  might  have,  receive,  andi 
thereout   one  clear   yearly  rent-chai^   of  300/. 


Dec.  18. 

Before  The 
Lord  Chan- 
cellor LoBD 
St.  Leon- 
ards, and  The 
Lords  Jus" 
tices, 

A  testator 
devised  his 
real  estates 
to  trastees, 
upon  trust  to 
pay  certain 
annuities, 
which  were  to 
be  increased 
in  certain 
events,  and 
a  term  of 
ninety-nine 
years  was 
vested  in 
other  trus- 
tees, for  bet- 
ter securing  ♦  rpj^g  ^^use  was  heard  by  special  leave  before  the  LoidCh^^' 
Ind'TuVeit''  ^^^^'  *"^  *^®  ^'^  Justices  in  the  first  instance,  M  the  ^f*^^ 
thereto,  the  ^f  ^^®  K^Us.  before  whom  it  was  originally  brought,  felt  J""*!^ 
estates  were  embarrassed  by  the  decisions  of  Lord  Lyndhurst  and  J/nA  ^^^ 
limited  to  the   tenham,  in  the  cases  of  Young  v.  Lord  Waterpark,  16  !««' 

testator's  /^  g.   q^  gg  ^^  ffunter  v.  Nockolds,  1  Mac.  if  G.  640. 

sons  for  life,     v  /»  » 

with  divers  remainders  over.     The  first  tenant  for  life  entered  into 
session,  and  soon  afterwards  the  events  happened  by  which  the  annuities 


to  be  increased ;  the  orij^inal  annuities  were  regularly  paid,  but  no  payment  w^j^ 
made  in  respect  of  the  increased  annuities ;  after  the  death  of  the  tenant  for  "^^ 
and  much  more  than  six  years  after  the  period  when  such  increased  W^^f^-tf 
ouj^ht  to  have  been  made,  a  bill  was  filed  by  one  of  the  annuitants  to  have  the  ^^^u[ 
arrears  raised  out  of  the  estate  of  the  tenant  for  life,  and  by  sale  or  motipf^ 
the  term  :  Seld,  that  the  term  being  a  subsisting  term,  on  which  the  t^?**^^ 
might  obtain  possession,  the  case  was  within  the  saving  of  the  25th  ■^^"^'V^ 
the  Act  3  &  4  Will.  IV.  c.  27,  and  that  the  annuitant  was  not  barred  by  thcopT^ 
ation  of  the  42nd  section  of  that  Act  from  recovering  the  entire  arrears.     ^. 
The  abstract  question  determined  in  Hunler  v.  ffockol-ds^  1  Mae.  4*  ^'  ^*J^ 
is  unafiected  by  this  decision,  though  in  that  case,  as  in  tlds,  the  annuity ^f^? 
collaterally  secured  by  a  term  of  years,  a  circumstance  which  was  not  adTert*^ 
to  either  in  the  argument  or  judgment. 


a 
'I 
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their  joint  natural  lives ;  and  after  the  decease  of  1852. 
IT  of  them^  then  that  the  ultimiate  survivor  of  them, 
ixis  or  her  assigns,  might  have,  receive,  and  take 
out  one  clear  yearly  rent-charge  of  400/.  during 
>ir  her  natural  life;  and  the  testator  thereby  gave 
is  said  son  'and  daughters,  and  their  respective 
118,  such  and  the  same  powers  of  distress  and  entry 
•iiforcing  the  due  payment  of  the  said  rent-charges 
ectively,  as  were  usual  in  cases  of  non-payment  of 

reserved  on  common  demises ;  and  subject  thereto, 
ie  use  of  John  Webbe  Weston  and  James  Cugnoni, 
r  executors,  administrators  and  assigns,  for  the  term 
S  years,  upon  trust  for  better  securing  the  due  pay- 
it  of  the  said  rent-charges  respectively ;  and  from 

after  the  end  and  expiration,  or  other  sooner  de- 
lination  of  the  said  term  of  99  years,  and  in  the 
ntime  subject  thereto  and  to  the  trusts  thereof,  to 
use  of  his  the  testator's  eldest  son  Samuel  Cox  for 
and  from  and  after  his  decease  to  such  successive 

for  life  and  in  tail  as  were  therein  particularly  men- 
sd,  but  which  failed  to  take  effect  in  the  lifetime  of 
%dr;  and  after  and  subject  to  such  uses,  to  the  third 
every  other  son  of  the  testator's  nephew  as  should 
om  in  his  lifetime,  for  life,  with  remainder  to  their 
and  other  sons  respectively  in  tail;  and  he 
minted  his  sons  Samuel  Cox  and  Robert  Kilby  Cox 
utors  of  his  will.  By  a  codicil  dated  the  23rd 
'Act  1827,  the  testator  substituted  other  trustees 
iie  plf^»  of  those  named  in  the  will  of  the  devised 
*8,  and  of  the  term  of  99  years ;  and  he  thereby 

to  each  of  his  daughters,  Alicia  Mary  Cox  and 
"y  Ann  Cox,  one  further  annual  sum  or  yearly  rent- 
ge  of  lOOZ.,  to  be  issuing  out  of  and  charged  and 
geable  upon  all  and  every  his  freehold,  copyhold, 
leasehold  estates,  to  be  raised  by  the  trustees  of  the 
1  of  99  years;    and  he  thereby  declared  that  his 

Q  Q  2  daughters 
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(laughters  and  trustees  should  have  the  same  powenii> 
remedies  for  recovering  and  compelling  payment  thotf 
v.  of  respectively^  as  in  his  will  were  mentioned  and  es 

pressed  respecting  the  rcnt-chai^es  of  200/.  thoeb 
respectively  given  to  his  said  daughters ;  and  after  th 
decease  of  either  of  them  the  testator  thereby  gir 
to  the  survivor  of  them  and  her  assigns  for  her  life,  th 
additional  annuity  of  100/.,  t&ereby  given  to  such  one  c 
his  daughters  as  should  first  depart  this  life,  with  ih 
same  powers  and  authorities  as  were  thereinbefore  give 
for  the  recovery  thereof,  and  to  be  secured  to  them  e 
the  other  annuities  were  secured.  And  the  testate 
thereby  declared  that  the  annuities  so  thereby  gife 
for  his  said  daughters  as  aforesaid,  should  be  om 
and  above  and  besides  all  other  annuities  or  beq[neft- 
given  to  them  respectively  by  the  will ;  and  he  thei* 
by  appointed  Alicia  Mary  Cox  to  be  his  execotn- 
jointly  with  his  two  sons  Samuel  Cox  and  Robert  Eld 
Cox. 

The  testator  died  on  the  1st  Febmmy  1829,  and  !■ 
son  Samuel  Cox  entered  into  possession  of  the  estate 
Robert  Kilby  Cox  the  son  died  without  issue  on  the  4t 
February  1833,  and  A.  M.  Cox  the  daughter  on  tfc 
30th  September  1838.  Samuel  Cox  died  on  the  I8t 
April  1851,  whereupon  R,  Snead  Cox,  the  third  son  ^ 
the  testator's  nephew,  became  tenant  for  life,  and  entere 
into  possession  of  the  estates.  From  the  period  ^ 
the  death  of  R.  K.  Cox  down  to  the  death  of  S.  Owjtb 
Plaintiff  Mary  Ann  Cox  had  only  received  the  annitf 
rent-charge  of  300/. ;  no  payment  in  respect  of  the  rC 
creased  annuities  to  which  the  plaintiff  became  entitle 
imder  the  codicil,  after  the  deaths  of  R.  K,  Cox  and  ^ 
M.  Cox,  was  ever  made.  The  bill,  which  was  filed  ontb 
2nd  July  1852,  stated  that  the  Plaintiff  was  in  tot^ 

ignorance  of  her  rights  until  after  the  death  of  S.  Ci^ 

and 


It.    -f^^  Palmer  and  Mr.  A,  Cooke,  for  the  Plaintiff. 

^^    ^^xxthority  of  Young  v.  Lord  Waterpark  {a),  decided 

8^^     Xr.  Shadwell,  and  affirmed  by  Lord  Lyndhursty 

flir^ortly  in  favour  of  the  claim.     It  may  be  said  that 

\^  C5i^e  was  decided  on  the  40th  section  of  the  Act  3  & 

i»  Vf^.  IV,  c.  27,  but  there  is  no  distinction  in  principle 

between  the  40th  and  the  42nd  sections  of  that  Act.   The 

t®^^  of  the  authority  of  Young  v.  Lord  Waterpark  is, 

that  wlxere  there  is  a  trust,  whether  for  raising  portions 

^'""^^  the  40th  section,  or  annuities  imder  the  42nd 

y^J  "Word  ''rent^'  including  annuities  by  the  interpre- 

^^^  clause),  such  a  case  will  fall  directly  within  the 

^  J^^  and  operation  of  the  25  th  section  (i).     No  question 

^^*d  have  arisen  here  except  for  the  decision  in  Hunter 

'  ^ockolds  {c) ;  but  the  judgment  of  Lord  Cottenham  in 

^  case  did  not  touch  the  point  now  raised,  and  there 

^  Question,  as  argued,  turned  not  upon  the  fact  that  a 

^^t  term  was  subsisting  which  would  have  brought 

^  Case  within  the  savins  of  the  25th  section  of  the  3  & 

4to^ 

'^11.  IV.  c.  27,  but  upon  the  effect  to  be  given  to  the 

^^"^nal  covenant  of  the  grantor  of  the  annuity  imder 

the 

(«)  13  Sim,  204 ;  S.   C.  on  (b)  Sugdens  Real  Property 

^PM,  15  Law,  •/;,  Chanc,  N.      Statutes,  pp.  104,  106. 
^»  63.  (c)  1  Mac.  ^  G.  640. 
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uidxioir  sought  to  charge  the  whole  of  such  arrears,  firom        1852. 
Ae  respective  deaths  of  R.  K.  Cox  and  A.  M.  Cox  in 
^33  and  1838,  on  the  assets  of  S,  Cox,  and  out  of  the 
cruing*  and  future  rents  and  profits,  and  to  raise  the 
He  by  sale  or  mortgage  of  the  term. 

^he  I>efendants,  the  executors  of  S.  Cox,  by  their  an- 
r  stibimtted  that  the  claim  of  the  Plaintiff  ought  to  be 
ted  -fccD  the  recovery  of  the  arrears  during  six  years  next 
r  to  -fclie  filing  of  the  bill,  and  they  claimed  the  benefit 
le   Sti^itute  of  Limitations,  3  &  4  WUl.  IV.  c.  27. 


Dolman. 
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the  42nd  section  of  that  statute,  taken  together  iritt^ 
the  8rd  section  of  the  subsequent  Act,  3  &  4  Will.  Vf,c^^ 
V,  42.     Lord  Cottenham,  in  that  case,  only  reversed  Sir./^ 

Wiffram's  decision,  so  £eu:  as  it  was  based  upon  the  p^* — 
yious  authority  of  the  same  Judge  in  Du  Vigier  v.  Let  (a^  ^ 
to  the  effect  that  under  those  two  statutes  taken  tc^ether**^ 
twenty  years^  arrears  might  be  recovered ;  and  it  is  to 
observed  that  the  case  of  Young  v.  Lord  Wdterpark{i 
was  not  cited. 

[7%e  Lord  Chancellor. — I  do  not  think  the  authonfc^^ 
of  Hunter  v.  Nockolds  can  be  quoted  against  thai 
Young  v.  Lord  Waterpark,'] 


Mr.  Campbell  and  Mr.  Bagshawe^  jun.^  fcnr  the 
cutors  of  S,  CoXy  contrh. 

On  the  true  construction  of  the  42nd  section,  no 
than  six  years'  arrears  of  the  annuity  are  recoverahW-** 
Where  by  the  law  as  it  stood  before  the  Act  8  4        ^ 
WilL  IV.  c.  27,  there  was  a  legal  bar.  Courts  of  qui—  ^^ 
considered  that  equitable  rights  ought  to  be  bound  ^^7 
the  same  limitations ;  by  the  24th  section,  however,      ^ 
that  Act,  there  is  an  express  statutory  provision  applyi*^^ 
a  similar  bar  to  suits  in  equity.     The  first  23  secticrxa* 
apply  to  legal  estates,  and  the  24th  would  have  dear!/ 
embraced  the  present  case  but  for  the   25th  sectioiif 
which  excepts  the  case  of  express  trusts ;  but  that,  iB 
effect,  only  revives  the  old  law,  and  was  intended  to  fc 
confined   to   questions  between  cestuis  que  trust  ^     I  -p 
trustees  in  possession.  I  ^ 

[Lord  Justice  Knight  Bruce. — According  to  f^ 
argument,  the  trustees,  if  they  should  obtain  posseesion, 
would  be  trustees  for  part  only  of  the  annuities  and  not 

for  the  wholc.l 

[The 

(a)  2  ffare,  326. 
(b)  13  Sim.  204 ;  S.  C.  on  appeal,  16  Z.  J.  Ckane.  ^:  S,,  63. 


h'  - 
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Lord  Chancellor. — If  you  can  show  that  the        1852. 
years  is  barred^  then  you  can  protect  yourself; 
admitted  that  the  term  is  valid  and  subsisting^ 
trustees  therefore  may  bring  ejectment.] 

I  Justice  Lord  Cranworth. — On  what  trusts 
e  trustees  hold  if  in  possession  ?] 

X)uld  only  recover  six  years'  arrears  under  the 
;tion.  The  question  in  Young  v.  Lord  Water- 
ras  not  identical  with  the  present ;  it  arose  under 
section^  whereas  the  present  arises  under  the 
iw  y.  BagweU  {b)  :  in  the  former  case  the  ques* 
,  whether  the  whole  sum  was  recoverable^  and 
ither  the  rents  beyond  six  years^  contrary  to  the 
provision  of  the  42nd  section :  in  the  former 
there  had  been  part  payment. 

jord  Chancellor. — So  there  has  been  here.] 

joper  and  Mr.  Withaniy  for  R.  Snead  Cox,  the 
r  life  in  possession. 

Try,  for  the  trustees  of  the  term. 

at  calling  for  a  reply, 

Lord  Chancellor. 

>int  is  clearly  settled  on  the  authority  of  Young 
Vaterpark  {a),  and  on  principle  there  is  no  dis- 
between  that  case  and  the  present.  The  legal 
;re  remains  imdisturbcd,  and  the  parties  who 
;  estate  may  at  once  recover  possession ;  as  long 
ght  remains  in  them,  the  claim  which  is  asserted 

by 

f».  204 ;    S.  C.  on  appeal,  15  L.  J.  Chanc,  N,  8„  63. 
(h)  4  Dm,  ^  War.  398  ;  see  p.  409. 
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by  the  Plaintiff  is  not  barred  by  the  statute, 
the  trustees^  haying  the  rights  execute  the  tnnt 
taking  possession,  the  right  of  the  cestui  que  trutt  immi 
diately  accrues,  and  she  is  entitled  to  the  full  benefit 
the  trust.     Here  the  only  question  is,  whether 
can  be  an  independent  bar  to  prevent  these 
firom  raising  the  arrears  when  it  is  admitted  that 
is  an  undisputed  trust.    There  is  another 
which  is  not  to  be  overlooked,  viz.  that  the  greater 
of  these  annuities  have  all  along  been  paid,  and  hs^ 
only  not  been  paid  in  full,  through  the  neglect 
the  trustees,  who  have  fedled  to  execute  their 
to  the  full  extent ;   moreover  there  can  be  no  doubt  Inn 
that  the  person  in  possession  of  the  estates  was  % 
of  and  held  them  subject  to  the  trust.     There  is  bk 
ground  whatever  to  impeach  the  decision  in  Yoimg 
Lord  Waterpark  (a).    The  report  of  that  case, 
does  not  distinctly  show  that  there  was  a  sul 
term  on  which  the  trustees  could  have  recovered, 
that  is  admitted,  all  difficulty  as  to  the  propriety  of 
decision  vanishes. 


T. 


There  must  be  a  declaration  that  the  Plaintiff  is  en^ 
tied  to  the  whole  of  the  arrears  claimed  by  the  bill,  to 
paid  out  of  the  assets  of  the  tenant  for  life  up  to  the 
of  his  death,  and  since  his  death  by  the  present 
for  life. 


The  Lords  Justices  concurred. 


(a)  13  Sim.  204 ;  S.  C.  on  appeal,  15  Z.  J.  Chanc,  N.  S.M 
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Feb.  12,  Sf  13. 

Nov,  15. 

MYERS  V.  PERIGAL.  ^l\ 

iT^HlE  appeal  in  this  case  was  originally  brought  before    J^^^^P^ 

Hiord  Truro,  on  the  12th  February  1851,  by  the  De-    cellor  Lobd 

fendaxi-ts,  who  are  the  representatives  of  four  charitable         '^^^^' 

socieldes,  from  so  much  of  a  decree  of  the  Vice-Chancellor  Bequest  of 

Shad%aeU  as  declared  that  the  bequest  of  certain  shares  ?^®V^  * 

^  .      .  lomt-stock 

Ml  trie  Durham  and  Northumberland  District  Bank  was  bank,  the 
iiot  a  legal  bequest  within  the  Statute  of  Mortmain.  The  ^^^  ^^^^^ 
^^^*^  t^efore  the  Vice-Chancellor  is  reported  in  the  16th  by  its  deed 

^™.     of  Mr.  Simons'  Reports,  p.  533.  personal  es- 

tate, and 

"*-*Xe  appeal  was  fuUy  argued  before  Lord  Truro  on  the  sisted  of 

^^^1^  ^ndl4thofFeArMaryl851,andonthel5thJV(wew*er  ^^^^^^^^ 

'^  J>  the  case  was  placed  in  his  Lordship^s  paper  for  judg-  estates  and 

"•^t:.    On  that  occasion  he  made  the  following  observa-  ™«^morU 

^^^  : — I  have  considered  this  case,  and  am  now  prepared  gage  of  free- 

^  ^^  Ve  my  judgment  upon  it ;  but  as  so  much  property  has  j^^^i^j'  and  " 

"•-^te  become  invested  in  Joint-Stock  Companies,  and  leasehold 
B*     -i^^i^  .       t    n  1  .  1   1         tit*        heredita- 

le  question  before  me  is  one  which  has  already  often  ments,  held 

Ml  and  led  to  conflicting  decisions,  and  is  likely  fre-  ^?Jj^  ^? 

^^^^^tly  to  recur,  it  is  extremely  important  to  put  the  Statute  of 

^^'^^^^tion  in  a  course  for  a  final  decision  by  having  the      obMsrva- 

^Vnion  of  a  Court  of  law  on  its  construction.  tions  of  Lord 

Truro  upon 
joint-stock 

The  cases  bearing  upon  the  point  seem  to  divide  them-  ^^™P?.^jf  ^ 

^Ives  into  three  classes;  first,  those  of  Companies  which  by  charter, 

^  corporations,  but  corporations  of  the  peculiar  nature  j*^^^^ 

that  upon  the  dis- 
tinction in 


effect  between  a  provision  by  deed  or  statute  constituting  a  joint-stock  company, 

deemed  personal  estate ;  ana  semble  per 
there  is  nothing  in  the  Statute  of  Mortmain,  from  which  it  istol)e  inferred  that 


whereby  its  assets  are  to  be  deemed  personal  estate ;  and  semble  per  eundem,  that 


partnerships,  consisting  of  niunerous  individuals  and  possessing  real  estate,  are 
to  be  exempt  from  its  operation. 
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Mtbbb 

V, 

Fbbigal. 


that  each  indiTidual  is  entitled  to  a  oertainproportkimi^ 
part  of  the  profits  resulting  from  the  corporate  property"  * 
with  regard  to  these^  there  have  been  decisions  that  ib.*^ 
shares  in  the  corporate  property  are  not  within  the  Mort^^ — 
main  Act.  I  may  mention  as  an  example  the  case 
Bliffh  v.  Brent  {a),  which  related  to  the  Chelsea 
Works^  where  it  was  held  that  the  shares  in  that  Cobl 
pany  were  personalty  and  passed  under  the  old  law  hj 
unattested  will ;  they  were  not  considered  as  an  ini 
in  land  within  the  Mortmain  Act^  because  it  ap; 
that  the  language  of  the  charter  of  incorporation 
much  more  suitable  to  personal  than  to  real  estate;  ani 
the  Court  held  that  the  interest  of  the  corporation 
an  interest  only  in  the  surplus  profits^  and  that  the 
was  merely  the  instrument  whereby  the  joint  stod 
money  was  made  to  produce  profits.  There  is  certainl 
a  distinction  between  such  corporations  and  ordimr 
corporations^  in  so  far  as  that^  generally  speaking; 


bers  of  a  corporation  have  no  specific  share  or  interest  i 
the  profits  of  the  corporate  property^  and  cannot 
their  interest  in  the  corporate  property;  but  in 
tions  of  the  former  sort  each  corporator  has  a 
and  distinct    assignable    interest  to  the  extent  of 
shares.     The  question^   however,  as  to  the  interest 
such  a  corporator  is  quite  distinct  from  that  which  oomi 
under  consideration  in  this  case. 


A  second  class  is  that  of  Joint- Stock  Companies  est^-- 
blished  by  deed,  but  not  incorporated  either  by  charter  cir 
Act  of  Parliament,  and  the  only  distinction  between  such 
Companies  and  Companies  established  by  Act  of  Parli** 
ment  is,  that  in  the  latter  case  the  agreement  or  contract 
of  partnership  takes  the  form  of  law  under  the  authority 

of  the  Legislature.     I  particularly  refer  to  those  Acts  of 

ParHamcnt 

(a)  2  Y.St  C,  268. 
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arliament  which  establish  Joint-Stock  Companies^  and 
hich  contain  a  clause  that  the  interests  of  the  sharehold- 
s  shall  be  deemed  personal  estate.  When  that  clause  is 
Kibodied  in  an  Act  of  Parliament^  of  course  its  enactments 
•e  legally  bindings  whatever  may  be  their  eflfect,  but  when 
^e  aame  clause  is  contained  in  a  deed  of  partnership  it 
^y  not  have  the  same  effect  at  all^  because  parties  can- 
>t  agree  among  themselves  to  alter  the  legal  character 
'  Hxcndents  attached  to  a  certain  description  of  property; 
'^  this  appears  to  be  the  only  distinction  between  Com- 
^^^8  constituted  by  deed^  and  Companies  constituted 
-A^ct  of  Parliament. 


1852. 
Mtbbs 

V. 

Fbbioal. 


le  third  class  comprise  Joint-Stock  Companies  esta- 
^-^^  by  Act  of  Parliament^  but  as  the  present  is  not  one 
LOse  cases  we  need  not  further  consider  what  is  the 
of  a  Joint-Stock  Company  so  established.  The  pre- 
is  a  Joint-Stock  Company  established  by  deed^  not 
connected  with  statute  law^  except  imder  the 
^^val  Act  for  regulating  Banking  Companies^  and  ap- 
"^x^g  in  respects  quite  irrelevant  to  the  question  now 


me. 


the  decision  to  which  I  have  referred,  the  pecu- 
*  nature  of  this  property  being  the  subscriptions  of 
•^tuerous  individuals,  was  remarked  upon,  and  had 
^^tne  share  in  influencing  the  conclusion  that  was 
^'ine  to ;  but  I  have  been  unable  to  discover  what  those 
peculiar  incidents  are  which  have  any  bearing  on  the 
^tiestion.  Is  there  any  difference,  in  its  legal  character- 
Utics,  between  a  partnership  of  a  himdred  or  a  thousand, 
and  a  partnership  of  two  or  three  ?  I  am  not  aware  that 
the  law  varies  according  to  the  number  of  members  of  a 
partnership.  What  then  is  the  difference  between  a 
Joint-Stock  Company  established  by  deed  and  an  ordi- 
nary partnership  ? 

It 
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It  was  said  that  the  L^islatuie^  at  the  time  of 
the  Mortmain  Act^  could  not  have  contemplated  this 
V,  scription  of  property.    Why  not  ?     It  might  not  hKU 

contemplated  these  large  partnerships;  but  the  law 
applicable  to  partnerships  was  understood^  and  if  ther^^ 
had  been  anything  in  the  nature  of  a  partnership^ 
ought  to  have  had  any  influence  in  the  determination  o: 
its  character,  I  think  it  would  have  been  noticed.  If 
am  correct  in  my  impression^  the  present  is  an 
partnership  with  all  its  legal  incidents^  though  attendec^3. 
with  some  difficulties  of  arrangement  arisingfirom  thennnk.. — 
bers  of  which  it  is  composed ;  and  it  appears  to  me  tha^—^ 
there  is  nothing  in  the  Statute  of  Mortmain,  from  which  L 


is  to  be  inferred  that  that  statute  has  no  application 
cases  like  the  present.  I  would  further  remark,  that, 
rally  speaking,  the  decisions  upon  an  Act  of 
which  are  the  most  proximate  to  the  period  of  its  beoomins 
law  are  most  likely  to  correspond  with  the  spirit  and  i 
tention  of  the  Act.  Within  seven  years  after  the  paann 


of  the  Mortmain  Act,  the  case  of  The  Attomey-Gi 
V.  Lord  Weymouth  {a)  was  decided.     There  a  testator 
directed  his  estates  to  be  sold,  and  out  of  the  proceeds 
the  estates,  certain  sums  to  be  given  to  charities.  A  qi 
tion  arose,  whether  that  devise  was  within  the  Mo: 
Act.    I  think  the  judgment  of  the  Lord  Chancellor  Lo"c^ 
Hardvncke  is  very  important,  and  bears  strongly  on  tiae 
present  case.    He  there  remarks  :  "  It  is  insisted  that  tlie 
true  intention  of  the  Act  was,  according  to  its  title,  tore- 
strain  the  disposition  of  lands,  whereby  they  became  in^ 
lienable,  and  this  was  the  only  intention  of  the  Act.  But 
I  think  the  intent  of  the  Act  is  taken  up  much  too  short, 
for  the  title  is  no  part  of  the  Act,  and  has  often  been  de- 
termined not  to  be  so ;  nor  ought  it  to  be  taken  into  con- 
sideration in  the  construction  of  this  Act,  for  originally 

there 

(a)  Amb.  20;  see  p.  22. 


■^ 


» 


-V   iJi 


CASES   IN   CHANCERY.  603 

ere  no  titles  to  the  Acts^  but  only  a  petition  and 
g's  answer,  and  the  Judges  thereupon  drew  up 


T  t:X:fc.e  Speaker,  after  the  Act  is  passed,  mentions  the 
*>  SL:x::^d  puts  the  question  upon  it;  therefore  the  mean- 
^liis  Act  is  not  to  be  inferred  from  the  title,  but 
consider  the  Act  itself.  It  first  takes  notice, 
and  aUcnations  of  lands  in  mortmain  are  pro- 
»it^i<3.  by  divers  wholesome  laws,  as  prejudicial  to  the 
^^^^■^^^^OTi  utility ;  and  then  it  proceeds,  that  nevertheless 
•^  X^tiIdUc  mischief  has  greatly  increased  by  many  large 
ttdxxxxprovident  alienations  or  dispositions,  made  by  lan- 
i^^lxirig  or  dying  persons,  or  by  other  persons  to  uses 
7^^^  (charitable)  to  take  place  after  their  deaths,  to  the 
*^^Tison  of  their  lawful  heirs.  The  reason  of  this 
^^^"te  was  to  hinder  gifts  by  dying  persons,  out  of  a  pre- 
or  mistaken  notion  of  religion,  as  thinking  it 
t  be  for  the  benefit  of  their  souls  to  give  their  lands 
^^Oarities  which  they  paid  no  regard  to  in  their  life- 
^^^  ;  and  therefore  the  Act  of  Parliament  has  not  ab- 
^^tiely  prohibited  the  disposition  of  land  to  charitable 
but  left  it  to  be  done  by  deed,  executed  a  year 
the  death  of  the  grantor,  and  enrolled  within  six 
^^'^ths  after  execution,  though  this  will  render  them 
^^^^ally  unalienable;  but  the  Legislature  blended  the 
^^^  inconveniences  together,  the  acts  of  languishing  and 
^Ving  persons,  and  the  disherison  of  heirs.'' 

I  may  here  observe,  that  it  will  be  found  by  referring 
^  Magna  Charta,  and  to  7  Edw.  1,  st.  2,  c.  I,  that  there 
lad  been  a  constant  conflict  between  the  Legislature 
and  religious  bodies,  the  Legislature  trying  to  prevent 
alienation  under  the  influence  of  impressions  that  are 
more  cogent  when  a  man  is  about  to  leave  the  world 
than  during  the  vigour  of  his  life,  and  the  aim  of  the 

statute 


into  form,  and  then  added  the  title ;  and  the  v. 

dc=»«s  not  pass  the  same  forms  as  the  rest  of  the  Act, 
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statute  being  to  prevent  the  diBheriaon  of  hem  vaoikf^ 

such  circnmstanceB^  and  constant  attempts  berngmal^^ 

V,  by  religious  bodies  to  evade  its  operation.    Thatnur 

BBiGAL.     account  for  the  generality  of  the  words  in  the  preamU* 


to  the  9  Geo,  II.  c.  36^  which  appears  framed 

to  prevent  evasion.     It  will  oftentimes  happen^  firom  thi 

imperfection   of  language^  that  it  cannot  be 

to  repress  a  general  evil  effectually  without  its  some 

times  embracing  cases  beyond  which  the  evil 

Thus^  in  order  to  prevent  fraud  in  the  Excise  and  CustuuiiM    : 

there  are  many  regulations^  the  infraction  of  which  ofteiu 

times  fixes  with  penalties  persons  whose  disobedie 

unconnected  with  a  fraudulent  object.     But  as 

Tenterden  has  said^  such  regulations  are  general,  to 

a  great  object  which  could  not  otherwise  be  secured, 

they  must  be  generally  obeyed.    So  it  will  happen  that 

effect  a  general  object  the  Legislature  uses  language 

krge  and  comprehensive,  with  a  view  to  secure 

object  which  is  deemed  to  be  important,  though  in 

so  cases  not  precisely  within  the  object  may  be 

The  first  duty  of  the  Court  is  to  look  at  the  language 

the  Act,  to  see  its  plain  meaning;  and  though  the 

ticular  case  may  not  come  within  the  object,  yet  if 

comes  distinctly  within  the  meaning  of  the 

the  Court  may  sometimes  be  compelled  to  give  effect 

that  which  the  language  imports,  and  by  such 

tion  to  include  objects  not  within  the  frdl  intenticm 

the  Act.     It  appears  that  originally  Magna  Charta, 

commented  upon  by  Lord  Coke  in  2nd  Institute,  page 

and  the  Statute  of  Edw.  I.,  point  only  at  some  of  ih.' 

reasons  which  it  is  to  be  inferred  existed  for  passing 

Act  of  9  Geo,  II. ;  but  they  also  point  to  others  ▼! 

have  ceased  to  be  of  importance,  such  as  gifts  in  mort?^ 

main,  having  the  effect  of  depriving  lords  of  their  k»y 

and  the  Crown  of  escheats.    The  9  Geo,  U.,  hoireter, 

points  at  the  evil  caused  by  the  disherison  of  heift 

but 
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but  do^  not  of  course  take  notice  of  those  other  reasons 
whida^  since  the  alteration  has  taken  place  in  the  feudal 
nata:iri^    and  tenure  of  property,  have  ceased  to  operate.  v, 

Ano'C^Ix^^  reason  is  added,  which  may  have  been  within      -P^w^ai*- 
the  ixx'i^cntion  of  the  former  Acts ;  namely,  the  circum- 
of  advantage  being  taken  of  languishing  or  dying 


It   X'^xnains  to  be  considered  whether  there  is  any  dif- 

fgret^cj^  in  fact  between  this  Banking  Company  and  an 

ocdiixstry  partnership.     It  appears  that  the  Company 

cair^^d  on  their  concerns  through  the  agency  of  their 

toccstoxs,  and  were  empowered  to  invest  their  capital  in 

the  purchase  of  land  or  by  way  of  mortgage,  and  in 

^*^^>^ia  other  modes;  and  it  further  appears  that  the 

g^^^x-al  body  had  the  control  of  the  whole  concern,  at 

°ieeting8  called  in  a  particular  manner.     Now  the  land 

^^^  "the  mortgages  and  all  other  property  which  the  part- 

^^i^txip  possessed,  were  always  subject  to  the  disposition  of 

^^  general  body  of  proprietors,  and  in  the  meantime  to 

^    disposition  and  control  of  what  may  be  called  the 

™^^aging  partners,  or  in  other  words  the  directors.     It 

^  Extremely  important,  before  this  case  can  be  deter- 

^^^^d,  to  consider,  in  the  first  place,  whether  a  partner- 

I^    so  formed  and  carried  on,  is  in  any  manner  dif- 

number  of  persons.     In  the  next  place,  what  is  the 
^'**"  of  the  Company  having  the  complete  control  of  this 


P'^*^I>erty .    Suppose  its  deed  of  incorporation  had  provided 
^*  tte  produce  of  the  land  which  the  Company  pos- 


should  form  a  distinct  fund,  and  be  divided  among 

^  ^liareholders,  would  that  have  imported  an  interest, 

^■^^^1^^  or  incumbrance  on  the  land,  or  made  any  dif- 

*®^^^iice  in  principle  from  the  system  which  actually  pre- 

^^iled,  whereby  the  profit  of  the  land  was  thrown  into 

a  fund 
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Mtsrs 

V, 
PXSIGAL. 


a  fund  formed  partly  of  profits  from  land^  partly 
interest  on  mortgages,  and  partly  of  banking  profits? 


Since  the  passing  of  the  Mortmain  Act  many 
have  occurred  on  the  construction  of  that  Act  of  Pftr 
liament,  and  various  views  have  been  taken  of  it 
the  case  of  Hilton  v.  Giraud  {a),  decided  by  Vice-chan- 
cellor Knight  Bruce ^  the  question  arose  on  shares^ 
of  which  were  in  Companies  which  were  corporationi^^ 
incorporated  by  charter  or  Act  of  Parliament, 
some  in  Companies  which  were  not  incorporated, 
they  were  all  treated  as  standing  on  the  same  footbigi.^ 
as  being  not  within  the  Act,  and  the  o1 
of  the  learned  Judge  are  general  and  applicable  to 
Companies,  whether  incorporated  or  not.  In  other 
also,  the  distinction  has  not  even  been  adverted  to. 


I  am  prepared,  as  I  have  already  stated^  to  give  m; 
judgment  now^  but  it  is  much  better  that  I  shod* 
not  express  my  views  on  the  question,  if  either  of  flfc-' 
parties  desire  the  opinion  of  a  Court  of  law,  and  if  the; 
do  they  are  entitled  to  have  it,  as  the  case  is  one  wc 
deserving  of  such  consideration.  [Mr.  JVethereU,  o" 
behalf  of  the  four  charitable  societies,  elected  to  hai 
a  case  for  the  opinion  of  a  Court  of  law.]  The  ol 
scrvations  I  have  made  have  been  with  a  view  of 
ing  the  attention  of  the  bar  to  some  matters  whic===" 
have  not  been  remarked  upon  in  the  ai^ument.  I  wi  — ^ 
mention  two  cases  which  are  worthy  of  being  consic 
but  being  imder  a  totally  different  head  of  law,  theyntf-— — / 
not  have  attracted  attention.  One  is  the  case  oi 
V.  Brovm  (i).  There  several  persons  formed  a 
ship  for  a  fulling-mill ;  thirty-five  of  the  number  daiic^ 
ed  to  vote  for  the  county  in  respect  of  their  interest  L:^ 


(a)  IDeG.Sf  8,  183. 


(h)  7  Man.  Sf  Gr.  198. 


le  following  is  the  case  which  was  stated  for  the 
on  of  the  Court  of  Common  Pleas  : — 

mothy  Myer9  deceased^  by  his  will^  dated  the  24th 
>f  June  1844^  didy  executed  and  attested  (amongst 
•  things),  directed  his  executors  to  convert  into 
jy  all  the  residue  of  his  personal  estate,  except  his 
8  in  the  Durham  and  Northumberland  District  Bank 
iwcastle,  and  to  invest  the  proceeds  in  government 
)L.  II.  R  R  D.  M.  G.    securities, 


Pbbigjll. 


CASES  IN  CHANCERY.  607 

Jling-mill.  The  partnership  was  established  by  1852. 
i^rhereby  it  was  agreed  that  the  property  should  be  "^"m^"^^^ 
id  personal  estate.  The  question  came  on  in  the  _  v. 
of  an  appeal  from  the  decision  of  the  revising  bar- 
\rho  had  held  that  the  partners  in  the  mill  were 
ad  to  vote,  and  the  Court  of  Common  Pleas  affirm- 
lat  decision.  There  is  also  another  case  which 
irs  to  me  to  be  very  relevant  and  important,  where 
in  brewers  possessed  considerable  property  in  the 
i  of  houses,  and  one  of  the  partners  in  the  brewery 
is  share  in  the  partnership  to  charitable  uses.  The 
3  was  held  to  be  within  the  Mortmain  Act.  It  is 
rtant  to  consider  what  distinction  can  be  established 
Lnciple  between  those  two  cases  and  the  present.  I 
considered  all  the  cases  which  have  been  cited,  and 
mlarly  the  decisions  of  Lord  Langdale  and  the  Yice- 
cellor  Knight  Bruce,  inasmuch  as  those  are  the 
ipal  decisions  in  opposition  to  the  previous  current 
:liority.  I  have  attended  with  great  respect  to  the 
niTig  on  which  those  decisions  are  founded,  but  on 
liole  I  think  it  right  that  this  case  should  be  sub- 
d  to  a  Court  of  law,  and  I  have  little  doubt  but  that 
al  matters  relating  to  the  important  question  before 
rill  be  more  fully  considered  hereafter  than  they 
hitherto  been. 
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8ecurities,  aad  to  pay  the  dividends  aririBg  therefrom, 
and  the  dividends  arising  from  his  said  shares  in  the  Jhtr^ 
ham  BnANorthumberland  District  Bank,  unto  his  wife  Am99 
MyersioT  her  life,  andfrom  and  after  her  decease  to  selland 
convert  into  money  his  said  bank  shares,  and  invest  th^ 
same  in  government  securities,  which,  with' the  govera- 
ment  securites  thereinbefore  directed  to  be  purdmaeS^^ 
he  directed  to  stand  in  his  name  for  ever,  and  the  pro* 
ceeds  thereof  to  be  from  time  to  time  received  by  the 
following  Societies,  namely :  The  Society  for  promotm^s 
Christian  Knowledge,  The  Society  for  propagating  tli.iC5 
Gospel  in  Foreign  Parts,  The  Church  Missionary 
ciety,  and  The  Church  Building  Society. 


The  testator  died  on  the  4th  of  February  1845,  leavim^ 

his  said  wife,  now  his  widow,  the  Plaintiflf  in  this  suit,  hixxi 

surviving.     The  testator  was,  at  the  time  of  making  hi* 

will  and  of  his  death,  entitled  to  560  shares  in  the  Duy- 

ham  and  Northumberland  District  Bank  at  Newcoiik, 

his  will  mentioned,  which  is  a  bank  established  and 

ried  on  in  conformity  with  the  provisions  of  an  Act  of  PaX*- 

liament  passed  in  the  7th  year  of  the  reign  of  his  late  M^^ 

jesty  King  George  IV.,  intituled,  "  An  Act  for  thebett^' 

regulating  Copartnerships  of  certain  Bankers  in  Engl<m^j 

and  for  amending  so  much  of  an  Act  of  the  39th  ai*^ 

40th  Years  of  the  Reign  of  his  late  Majesty  King  Georgf^ 

III.,  intituled, '  An  Act  for  regulating  an  Agreement  witil* 

the  Governor  and  Company  of  the  Bank  of  England  ft>^ 

advancing  the  Sum  of  3,000,000/.  towards  the  Supply  ^^ 

the  Service  of  the  Year  1800,  as  relates  to  the  same;' ''  a*^ 

by  and  under  a  deed  of  settlement  dated  the  1st  day  c^^ 

July  1836,  whereby  it  is  (amongst  other  things)  provide^ 

that  they  the  said  several  persons  parties  thereto,  all  ot 

whom  were  distinguished  by  the  title  of  proprietors  att« 

the  several  other  persons  who,  for  the  time  being,  should 

become  and  be  the  proprietors  of  shares  in  the  capital  oi 

the 
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said  Company^  should  constitute  and  form  an  associa- 
public  joint-stock  copartnership  to  be  called  and 


sliould  be  called,  "  The  Northumberland  and  Dur-  v. 

I>istrict  Banking  Company/'  to  be  managed  and 
noted  under  and  subject  to  the  several  rules,  regu- 
As^  provisions,  and  agreements  thereinafter  con- 
ed ;  and  that  they,  the  said  several  parties  thereto, 
iild  and  would,  firom  time  to  time  and  at  all  times,  so 
g  as  they  should  respectively  continue  and  remain 
mbers  thereof,  promote  and  advance  the  interests  and 
*perity  of  the  same  to  the  utmost  of  their  power  re- 
^vely,  and  the  said  Company  should  have  continu- 
^  tmtil  the  same  should  be  dissolved  under  or  in  pur- 
^nce  of  the  provisions  in  that  behalf  thereinafter  con- 
ned. That  the  original  capital  or  joint  stock  of  the 
^  Company  for  carrying  on  the  same  should  consist 
•^  sum  of  500,000/.  sterling,  and  should  be  divided 
^  5O,000  shares  of  the  amount  of  10/.  each  share,  but 
iht  be  increased  under  the  power  for  that  purpose 
^nafter  contained  by  additional  shares,  in  such  man- 
*  ^  thereinafter  expressed ;  and  the  shares  which,  at 
'  date  of  the  said  indenture,  had  not  been  taken  or 
^^cribed  for,  and  also  those  which  might  thereafter  be 
^ted,  as  thereinafter  provided,  should  be  allotted  and 
^buted  and  disposed  of  to  such  persons,  in  such  man- 
%  and  on  such  terms  and  conditions  in  every  respect 
^te  directors  of  the  said  copartnership  bank  for  the 
^^  being  should  deem  most  conducive  to  the  benefit 
"  advantage  of  the  Company.  That  the  business  of 
'  Company  thereby  established  should  be  exclusively 
^fined  to  such  as  was  usually  carried  on  under  the 
^  banking,  including  the  issuing  of  notes  of  hand  or 
^  notes,  lending  money  on  cash  or  other  accounts,  or 
^  real,  leasehold,  or  personal  security,  bills  of  ex- 
^*ige,  promissory  notes,  or  letters  of  credit,  advancing 
^^^ey  on  the  deposit  of  title  deeds,  goods,  wares,  and 

R  R  2  merchandize. 
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1852.  merchandize^  discounting  bills  of  exchange  or  promino 
notes  payable  at  or  after  sights  after  date^  or  ondemai 
borrowing  or  taking  up  money  on  receipt  bilk^  prom 
sory  notcs^  or  other  obligations^  including  also  purduM 
investments,  dealings,  or  sales  in  or  upon  the  govei 
ment  or  public  funds  of  Great  Britain,  Navy  or  Exd 
quer  Bilis,  India  Bonds,  Bank  or  East  India  Sto 
shares  of  the  stock  of  their  own  copartnership,  or  of  1 
stock  of  the  Bank  of  Enffland,  or  annuities  for  one 
more  life  or  lives  or  of  any  other  description,  and  a 
including  all  other  business  and  transactions  usual 
banking  establishments,  and  consistent  with  the  li 
then  or  thereafter  to  be  in  force  concerning  Joint-Stc 
Banking  Companies  and  banking  copartnerships,  audi 
business  of  the  Company  should  be  so  conducted  as  i 
to  contravene  any  of  the  provisions  of  the  said  redl 
Act ;  provided  always,  that  the  funds  of  the  said  Co 
pany  should  not  in  any  instance  be  invested  in  the  stoe 
funds,  or  loans,  of  any  foreign  country,  or  in  the  p 
chase  of  land  or  other  real  estate,  except  as  thereinaf 
mentioned,  articles  of  merchandize,  mining  concenis, 
other  real  adventures.  That  no  benefit  of  survivoisl 
should  arise  or  take  place  amongst  the  shareholden 
the  said  copartnership  bank,  and  all  the  property  of 
Company,  as  between  the  shareholders  thereof,  and 
between  the  respective  real  and  personal  representati^ 
should  always  be  considered  and  deemed  to  be  perso 
estate,  so  that  each  and  every  of  the  shareholders  shou 
as  between  and  amongst  themselves,  have  a  diati 
and  separate  right  to  his  shares  in  the  capital 
joint  stock  of  the  Company,  and  the  same  should 
vested  in  him  to  all  intents  and  purposes,  and  subject 
his  disposition  by  deed  or  will,  or  in  cases  of  intestacy 
trnnsmissible  to  his  personal  representatives  as  part 
his  personal  estate,  and  distributed  accordingly,  butu 
der  and  subject  to  such  provisions  in  the  deed  of  «ttl 
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^ei^^   sii^  should  for  the  time  being  affect  such  shares^  and 

Jgo  t:o    Jiis  proportion  of  profits  and  losses  as  next  there- 

fli»ft^^r     mentioned.     That  each  shareholder  should  be 

etx^^^d  to  and  interested  in  the  profits,  and  be  liable  and 

soSoj^ot;  to  the  losses  of  the  Company  in  proportion  to  his 

f^atff^s  in  the  capital  fund  or  joint  stock  thereof.     That 

^tcvxoiisly  to  the  meeting  of  the  Company,  to  be  held  in 

l^c  xxionth  of  July  1837,  as  thereinafter  provided,  and 

previously  to  the  meeting  to  be  held  in  January  in  the 

next  and  every  subsequent  year  daring  the  continuance 

of  the  Company,  the  directors  should  determine  upon 

^ch  dividend  out  of  the  clear  profits  of  the  Company  as 

™^  in   their  judgment  should  think  fit.     That  the 

"^^ctors  should,  within  twenty-one  days  next  after  every 

•'^^t  meeting  at  which  any  dividend  should  have  been 

•'^^ounced  by  them  or  any  bonus  should  have  been  de- 

^^«iined,  cause  the  same  dividend  and  bonus  respectively 

to  l>e  divided  amongst  and  paid  to  the  shareholders  re- 

■P^^^tively  according  and  in  proportion  to  the  number  of 

respective  shares,  at  such  time  and  in  such  manner 

le  directors  should  think  fit.   That  it  should  and  might 

"®  lawful  for  the  directors  for  the  time  being  of  the  said 

^^^cipany,  and  they  were  thereby  authorized  and  em- 

P^'^^^red  to  provide  in  Newcastle-upon-Tyney  and  in  such 

^^^'^T  towns  and  places  as  they  might  think  fit,  such 

y^^^es,  o£Gices,  or  premises  as  they  should  firom  time  to 

^^^  deem  requisite  or  expedient  for  carrying  on  and 

^aging  the  business  affairs  and  concerns  of  the  Com- 

r,  upon  such  terms  and  stipulations,  and  in  such  man- 

''^^     as  they  might  deem  advisable ;  and  such  directors 

^Stit  for  those  purposes,  with  and  out  of  the  funds  of  the 

^"^^^pany,  purchase  in  fee-simple  or  for  any  other  estate, 

w  ^^.^j^e  a  lease  of  at  a  yearly  or  other  rent  or  otherwise, 

^y^  Louses,  buildings,  or  premises,  or  in  the  like  man- 

^^     purchase    or  take  a  lease  of  any  land  and  erect 

*^   build  any  houses  or  buildings  thereon,  and  keep 

such 
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1852.  such  houses  or  buildings  in  repair  for  the  pnrpoK 
aforesaid^  and  fit  up^  adapts  and  furnish  the  same  foril 
use  and  purposes  of  the  Company^  and  at  the  expem 
thereof^  and  the  same  lands,  houses,  and  buildings,  ( 
any  of  them  respectively,  or  any  part  thereof,  should  ( 
might,  from  time  to  time  and  at  all  times  afterward 
sell  again,  exchange,  convey,  assign,  demise,  let,  < 
otherwise  dispose  of  or  deal  with,  for  the  benefit  of  tl 
Company ;  and  that  such  lands,  houses,  and  buildings  i 
purchased  as  aforesaid,  should  for  the  purposes  of  ti 
said  deed  be  deemed  personal  estate  and  part  of  tl 
capital  of  the  Company,  and  from  time  to  time  include 
in  the  valuation  of  capital,  and  should  be  vested  in  tra 
tees  for  that  purpose  appointed  on  behalf  of  the  Con 
pany,  on  such  trusts  as  would  efiectually  secure  tl 
object  and  intention  of  the  said  deed  in  relation  theiet 
That  as  to  such  of  the  funds  and  capital  or  property « 
the  Company  for  the  time  being  in  the  hands  of  tl 
Company  as  should  not  be  employed  or  appear  neoessai 
to  be  employed  in  the  ordinary  business  thereof,  ti 
directors  for  the  time  being  should,  so  far  as  they  ccmT- 
niently  could,  accumulate  the  same  at  interest,  and  fi 
that  purpose  might  from  time  to  time  lay  out  and  inve 
the  same,  either  in  the  names  of  the  trustees  tat  H 
time  being  of  the  Company  or  of  such  other  persons  - 
they  the  same  directors  might  appoint,  in  or  upon  son 
or  one  of  the  parliamentary  stocks  or  public  fimds 
Great  Britain,  or  in  Navy  or  Exchequer  bills,  or  in  InS 
bonds,  or  Bank  or  East  India  stock,  or  on  mcnrtgage,  * 
purchase  of  freehold,  copyhold,  or  leasehold  lands,  teiH 
ments,  and  hereditaments  in  Great  Britain,  or  in  it 
purchase  of  stock  in  this  Company,  or  of  annuities  fot 
one  or  more  life  or  lives,  or  of  any  other  descripticm, « 
they  might  think  proper;  and  any  board  of  direcUm, 
when  they  should  deem  it  expedient,  might  caujse  an; 
of  the  fimds  or  property  so  by  this  article  authorised  t 
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^  iaid  out  and  invetsted  as  aforesaid^  to  be  disposed  of^ 

in,  or  otherwise  converted  into  money,  and  the 

arising  thereby  to  be  again  laid  out  and  invested 

upon  any  of  the  stocks  or  securities  as  aforesaid, 

firom  time  to  time  as  occasion  might  require. 

general  board  of  directors  should  also  appoint 

more  proper  persons  to  be  trustees  of  the  said 

bank,  in  whose  names  or  in  the  names  of 

one  of  whom  all  grants,  conyeyanccs,  and  assur- 

fitn^^es    <3f  property  in  favour  or  for  the  use  of  the  same 

copa^xrtxiership,  and  all  instruments  and  assurances  for  the 

^^^''^^^■^'ty  or  for  the  indemnity  thereof,  and  of  the  direc- 

tors,    officers,  property,  capital,  stock,  and  effects  thereof 

shovxl^  be  made  and  taken.     That  all  securities,  invest- 

™^^'^,  and  purchases,  which  in  pursuance  of  the  said 

"^  ^^ture  should  be  taken  or  made  by  or  in  the  names 

^•Ixe  said  present  or  any  future  trustees  or  any  other 

P^^'i^On  or  persons,  in  trust  for  or  on  accoimt  of  the  Com- 

^^^^^j  and  all  monies  and  other  property,  estates  and 

^ot;g  thereby  secured  or  therein  invested  or  accruing 

^^^fpom,  should  be  imder  the  control  and  subject  to 

^  Order  and  disposition  of  the  board  of  directors  of  the 

^^    copartnership  bank  for  the  time  being;  and  every 

y^^^  or  direction  made  in  writing  by  the  said  board  of 

^^^^ctors  touching  the  disposition  of  and  dealing  with  the 

**^*^e  securities,  investments,  and  purchases  respectively, 

^^Oxild  be  obligatory  on  and  observed  by  the  said  trus- 

*^^^  or  trustee,  and  should  be  a  justification  to  them,  and 

•^^^^  and  their  and  his  indemnity,  in  acting  in  obedience 

^  Buch  order  or  direction  \  and  all  such  trustees  should, 

^lien  required  by  the  said  board  of  directors,  sign,  seal, 

^  execute,  and  should  be  bound  to  sign,  seal,  and 

execute,  at  the  expense  of  the  Company,  such  decla- 

Aition  of  trust  of  the  estates,  securities,  monies,  and 

effects   purchased,   taken,   holdcn,   or  possessed  of  or 

vested 
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vested  in  them  respectively  on  behalf  of  the  Company^ 
as  such  board  of  directors  or  their  counsel  should  fioiiiM 
V.  time  to  time  devise  or  require.     That  if  in  pursnanees: 

of  any  of  the  powers  contained  in  the  said  indenture,^ 
the  Company  thereby  established  should  be  dissol^ed,^ 
the  said  board  of  directors  should  with  all  convenient^ 
speed  wind  up^  settle^  and  bring  to  a  final  rest  anfl 
balance  the  accounts  and  affairs  of  the  Company ;  aofl 
for  giving  effect  to  such  winding  up  and  settlement^  baB 
for  no  other  [purpose,  the  Company  and  the  powers  (r=* 
the  directors,  and  the  election  of  new  directors  to  supply 
vacancies,  should  be  held  to  be  subsisting  and 
tinning,  anything  thereinbefore  contained  to  the 
trary  notwithstanding;    and  such   of  the  fimds  vk^m 
property  of  the  Company  as  should  not  then  consist  oj 
money,  and  so  much  of  the  capital  and  profits  of  itte 
Company  as  should  remain  after  answering  the  daiixi^ 
and  demands  thereon,  should  be  paid  to  and  distributed 
amongst  the  shareholders  existing  at  the  time  of  tbe 
dissolution,  and  their  respective  executors,  administra- 
tors, or  assigns,  in  the  proportions  in  which  they  should 
then  be  respectively  entitled  thereto.     The  property 
of  the  said  bank  consists  amongst  other  things  of  cer- 
tain freehold  and  copyhold  hereditaments,  and  money 
due  on  mortgage  of  freehold,  or  copyhold,  or  leasehold 
hereditaments. 

The  question  in  the  case  was,  whether  the  bequest  of 
the  testator's  shares  in  the  Durham  and  NorihumberkB^ 
District  Bank,  from  and  after  the  decease  of  his  wife 
Ann  Myers y  was  a  legal  bequest  within  the  Act  9  Geo- 
II.  c.  36,  intituled  "  An  Act  to  restrain  the  Disposition 
of  Lands,  whereby  the  same  became  inalienable/'  refer- 
ence being  had  to  the  deed  of  settlement  of  the  saidDw- 

ham  and  Northumberland  District  Bank. 

The 
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e  further  hearing  of  the  appeal  was  ordered  to  stand 
until  after  the  Judges  had  delivered  their  certificate. 
Judges  of  the  Court  of  Common  Pleas  made  the  v, 

Uo^wing  certificate  (a) : — 


^^  This  case  has  been  argued  before  us  by  counsel.  We 
L-v^  considered  it,  and  are  of  opinion  that  the  said  be- 
L^^^'t;,  made  by  the  said  will  of  the  said  testator,  Timothy 
^s,  of  his  the  said  testator^s  shares  in  the  Durham 
Northumberland  District  Bank,  from  and  after  the 
of  his  wife  Ann  Myers,  in  his  will  named,  is  a 
bequest  within  the  statute  of  the  9th  year  of  the  reign 
>^  Xing  George  II.,  intituled  '  An  Act  to  restrain  the  Dis- 
Y^^^ition  of  Lands,  whereby  the  same  became  inalienable.* 

''John  Jervis. 

"C.  Cresswell. 

''Edward  Vaughan  Williams. 

"  T.  N.  Talfourd." 

The  case  now  came  on  before  the  Lord  Chancellor 
Lord  St,  Leonards f  on  the  certificate  of  the  Court  of 
Common  Pleas.  Two  questions  were  presented  to  the 
Court.  First,  whether  the  shares  were  legally  given  to 
the  charities ;  and  Secondly,  whether,  assuming  they 
were  not  legaUy  given,  certain  subsequent  calls  which 
had  been  made  on  the  shares  were  payable  out  of  the 
shares  themselves,  or  out  of  the  general  residue. 

Mr.  Craig  and  Mr.  Wetherell,  for  the  charities,  asked 
for  a  decree  in  conformity  with  the  certificate. 

Mr.  Elmsley  and  Mr.  Faber,  for  the  Plaintifi^,  the 
widow  of  the  testator,  contra. 

The  question  turns  on  the  3rd  section  of  the  Statute 
of  Mortmain,  9  Geo.  II.  c.  36,  which  declares  that  "  all 
gifts,  grants,  conveyances,  appointments,  assurances,  and 

settlements 

(a)  1 1  a  B.  Rep,  90. 
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settlements  whatsoever^  of  any  lands^  tenements^  or  otbi 
hereditaments^  or  of  any  estate  or  interest  therein,  or  < 
V*  any  charge  or  other  incumbrance  affecting  or  to  aSe 

lands/'  &c.,  shall  be  absolutely  void.  It  having  b« 
ascertained  that  the  property  of  the  Bank,  at  the  te 
tator's  death,  consisted  among  other  things  of  fireeho 
and  copyhold  hereditaments,  and  money  due  on  moi 
gage  of  freehold,  copyhold,  and  leasehold  hereditamen] 
the  bequest  of  any  share  or  interest  in  such  bank  deu 
savours  so  much  of  realty  as  to  be  within  the  operatii 
of  the  Statute  of  Mortmain,  and  therefore  void.  Sm 
being  the  legal  conclusion  from  the  &cts,  no  provision 
the  deed  constituting  the  partnership  can  alter  tl 
nature  of  the  property,  The  King  v.  The  Dock  Cm 
party  of  Hull  (a),  in  which  case  the  Company  had  bong 
lands  for  their  docks,  and  their  shares  were  by  the 
act  of  incorporation  declared  to  be  personal  estate,  ai 
exemption  was  on  that  account  claimed  fix>m  the  po 
rate;  the  Court  held,  that  as  between  the  heir  ai 
the  executor  it  was  to  be  considered  personal  propert 
but  that  the  Legislature  did  not  intend  to  alter  tl 
nature  of  it  in  any  other  respect.  It  is  immateri 
whether  the  declaration  is  made  by  statute,  or  by  dee 
or  by  will,  the  nature  and  incidents  of  the  estate  cann^ 
be  altered :  Flint  v.  Warren  {b),  Baxter  v.  Broum(c 
On  the  same  principle  real  estate  forming  part  of  pai 
nership  property,  and  as  such  in  equity  considered  pe 
sonal  estate,  is  exempt  from  probate  duty,  Ctutance 
Bradshaw  {d).  So  money  arising  from  the  sale  of  re 
estate  conveyed  to  trustees  for  the  payment  of  debt 
though  the  estate  was  not  sold  tUl  after  the  death  of  tli 
debtor,  was  held  not  subject  to  probate  duty,  Matio 
V.  Swift  {e).     So  where  partners  had  agreed  amon 

themsdvc 

(a)  1  T.  R.  219.  (d)  4  Hare,  315. 

{b)  14.  Sim,  651.  (c)  8  Beav.  368. 

(c)  1  M.Sf  Gr.  108. 


"^   sold  for  the  purpose  of  being  given  to  a  charity, 

®     Xogacy  is  void,  Page  v.  Leapingwell  {b) ;  there  can 

'■^^^   diflFerence  where  the  property  forms  part  of  part- 

,  r^^^P  assets.     It  is  also  clear  that  but  for  the  pro- 

in  this  deed  declaring  the  shares  to  be  personal 

the  bequest  would  be  within  the  statute ;  but  it 

"^Xy  is  not  competent  for  persons  by  any  arrangement 

^^g  themselves  to  contravene  an  express  statutory 

*     ^^"^xnent.      All    the    earlier    authorities   show    that 

^*^~  of  Equity  have  been  desirous  to  carry  out  the 

don  of  the  Mortmain  Act  to  the  letter :  thus  the 

benefit 
(a)  1  M,if  Gr,  198.  (h)  18  Ves.  463. 
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th€3xx3Lselve8  that  their  interest  in  certain  freehold  estate        1852. 

wa^      'fco  be  considered  personal  estate,  such  declaration 

belxi^-  for  a  collateral  purpose  did  not  prevent  their  right 

to  ^v^ote  in  respect  of  such  freehold  interest,  Bdxter  v. 

Br^c^'mi^^n  (a),  the  Court  observing,  page  215,  '^  We  think 

the        generality  of  these  words    must    necessarily  be 

Uici>i.'t:^d  by  the  subject-matter  of  the  trusts  declared  by 

the   d^sed,  and  that  they  can  extend  no  further  than  the 

obj^cst  and  purposes  of  the  deed  require;  and  further, 

we  tilxink  it  may  be  considered  as  a  very  doubtful  ques- 

tioEi.     ^whether  the  private  agreement  of  parties,  or  any 

autli.oxity  short  of  that  of  an  Act  of  Parliament,  can 

depx-i-v-e  the  owners  of  the  freehold  of  the  right  of  voting 

for   ^   xnember  of  Parliament,  which  is  a  right  inherent 

m  t:li.^  owners  of  the  freehold,  not  for  their  own  benefit, 

but   fV>T  that  of  the  community  of  which  they  form  a 

P*'*^-"*^     The  argument  of  the  Appellants  must  go  to 

the   ^:x.treme  length  of  asserting  that  the  Company  has 

no  ^st:ate  or  interest  in  lands  whatever.    We  submit  that 

for    ^  Very  other  purpose  than  that  defined  by  the  deed, 

the      x-igbt  remains  unaffected,  and  that  it  is  a  purpose 

wholly  collateral  to  the  deed,  whether  or  not  the  shares 

"^  '^^^  not  within  the  Statute  of  Mortmain.     Nothing  is 

oett:^j«  settled  than  that  whenever  real  estate  is  directed 


secured  on  poor  rates.  Finch  v.  Squire  (rf) ;  ani 
ebares,  though  declared  personal  estate  and  tr 
sible  as  such,  Totalintonv.  Tomiinton{e).  Thefi 
which  at  all  impugned  these  authorities,  was 
T^  Attorney-General  v.  Giles,  decided  by  Lord 
ham,  when  Master  of  the  Bolls,  in  1835,  She^ori 
of  Mortmain,  pp.  366,  987,  when  he  held  that  i 
India  stock  to  a  charity  was  not  void ;  but  the 
Judge  there  states  that  bank  stock  would  be  mor 
to  be  affected  by  the  Statute  of  Mortmain.  In  t 
sequent  cases  of  March  v.  The  Attomey-Gtnet 
Sparling  y.  Parker  {g),  and  Walker  v.  MUne  (A 
Longdate  followed  the  authority  of  7%e  Attorney-' 
V.  GUea,  which  seems  also  to  have  been  followed 
Vice-Chancellor  Knight  Bruce,  in  the  cases  of  E 
Giraud  (t),  and  Ashton  t.  Zord  Longdate  {k). 
be  observed  that  in  almost  all  these  cases  the  Cm 
were  incorporated  Companies,  and  formed  with 
to  an  existence  in  perpetuum,  where  the  real  est 
only  for  the  purposes  of  trade. 

Mr.  Renahaw,  for  the  next  of  kin,  refeired 
Attorney-General  v.  Jones  {/). 

Mr.  Teed  and  Mr.  W.  Hughes,  for  the  Execute 

(a)  Amb.  367.  (g)  9  Beat>.  dfia 

(b)  4  Vet.  430,  n.  (h)  II  Btav.  &07. 
(el  4  Feg.  612.  (>)  IZhO.irS.m 
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yR«  LoBD  Chancellor^  without  calling  for  a  reply —        1852. 

TThere  is  no  doubt  that  wherever  anything  savouring 
of    :r>ealty  is  given  by  will  to  a  charity,  the  legacy  is 
dn  the  prohibition  of  the  Statute  of  Mortmain.    The 


'W'ojrds   of  the  Act  are  very  explicit,  and  include  all 
Ix^reditaments  corporeal  or  incorporeal  whatsoever.'' 


<€ 


e  cases  of  Neffus  v.  Coulter  (a),  and  TTie  Attorney- 

V.  Jones  (i),  to  which  I  have  been  referred  by  the 

"'^^pondents,  are  dear  enough.    In  the  former  case,  the 

to  lay  mooring-chains  in  the  Thames  was  construed 

c  such  an  interest  in  real  estate  as  to  be  within  the 

^l^^ict^tion  of  the  statute.     In  the  latter  case,  the  profits 

ing  from  the  tolls  of  a  lighthouse  were  held  to  be 

property.     Some  of  the  authorities  cited  have  gone 

^  ^  ^^^-^aiderable  lengths^  as  for  instance  the  case  of  Knapp  v. 

iams  (c) ,  where  there  waS  the  bequest  of  sums  secured 

mortgage  of  turnpike  tolls ;  but  in  that  case  it  is 

observed  there  was  an  actual  assignment  of  the 

property  on  which  the  tolls  were  secured :  there  was 

*^^^^"fore  something  more  than  mere  savouring  of  realty. 

li  respect  to  the  cases  more  like  the  present,  it  is 

^)6sible  to  deny  that  the  current  of  modem  decisions 

inst  the  older  cases,  and  that  while  there  is  to  be 


^^^^^^^vered  an  inclination  formerly  to  carry  the  provi- 


-fi  of  the  Act  beyond  the  intention  of  the  Legisla- 

the  tendency  of  modem   decisions  has  been  the 

way.     My  inclination  is  neither  to  the  one  side 

to  the  other.     I  desire  to  give  such  a  construction 

le  statute  as  shall  satisfy  its  terms,  and  meet  the  in- 

'ion  of  the  Legislature.     The  question  before  me  is, 

^  ^^  ther  the  Legislature  did  or  did  not  intend  to  strike  at 

■crests  of  this  nature.     If  wc  look  at  the  intention  of 

the 

^«*)  Ami.  307.        (h)  1  Mac.  4*  G,  574.        (c)  4  Yes,  430,  n. 
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1852.        the  purchaser  of  these  shares^  it  is  obvious  that  he  no 
more  intended  to  buy  an  interest  in  any  real  estate, 
which  might  form  part  of  the  partnership  property^  than 
to  buy  a  portion  of  the  real  estate  for  his  own  use.    By 
the  very  construction  of  the  partnership  deed  such  real 
estate  would  have  gone  to  his  personal  representatives, 
and  his  real  representative  could  not  have  taken  any 
portion  of  the  estate  by  descent.     Undoubtedly,  as 
put  in  the  argument,  a  state  of  circumstances  migb 
arise  in  which  one  man  might  either  be  the  survivor 
the  purchaser  of  the  interests  of  his  partners  in 
Company,  and  thus  become  the  possessor  of  the  rea 
estate ;  but  assuming  such  a  result,  he  would  take  it  ii 
a  new  light,  he  would  find  himself  owner  of  real  estate^ 


and  being  the  owner,  he  might  of  course  elect  to  retain  i — 
as  real  estate.    The  Respondents  are  under  the  neoesa* 
of  admitting  that  real  property  purchased  for  the  pur- 
pose of  carrying  on  a  trade  woidd  not  fall  within  th< 
statute.     But  why  not  ?     Take  the  case  of  a  Dock  Com 
pany;  the  dock  itself  is  constructed  upon  real  estai 
that  remains  realty  while  the  partnership  remains,  h 
it  is  not  denied  at  the  bar  that  the  buildings  and  offi 
of  the  Company  would  not  be  real  estate  within  th^ 
Statute  of  Mortmain ;  and  the  reason  simply  is,  that  th- 
subject  is  of  itself  a  necessary  incident  to  the  trad* 
Suppose  this  very  Company  had  bought  real  estate  f( 
the  purpose  of  its  trade,  just  as  they  might  have  bough 
a  ship :  it  surely  would  have  been  competent  for  them 
have  done  so. 

The  true  way  to  test  it  would  be,  to  assume  that  th 
is  real  estate  of  the  Company  vested  in  the  proper  pe 
sons  under  the  provisions  of  the  partnership  deed.  Coul 
any  of  the  partners  enter  upon  the  lands,  or  claim  an-^ 
portion  of  the  real  estate  for  his  private  purposes?  Or 

th 


— ) 

-t 


e  oases  of  Custance  v.  Bradshaw  (a),  and  Maison  v. 

i/i  {b),  on  the  non-liability  of  real  property  to  probate 

;    and  TTie  King  v.  The  Dock  Company  of  Hull  (c), 

the  rateability  of  docks  to  poor  rates,  though  the 

f  es  of  the  Company  creating  the  docks  were  de- 

^d  personalty  by  their  Act  of  incorporation,  are  not  in 

it: :  it  is  quite  obvious  that  no  agreement  among  the 

xbers  of  a  partnership  as  to  the  quality  in  which  they 

:o  hold  and  enjoy  land  can  affect  its  rateability,  or 

ant  an  imposition  of,  or  an  exemption  from,  a  rate. 

I  is  liable,  as  stock  in  trade  is  liable,  for  poor  rate, 

t  that  stock  in  trade  is  annually  exempted  from 

^lability.     The  cases  on  the  probate  duty  have  still 

less 

Hare,  315.        (6)  8  Beav,  368.        (c)  1  T.  R,  219. 
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was  a  house  upon  the  land,  could  any  two  or  more 
members  enter  into  the  occupation  of  such  house  ? 
prehend  they  clearly  could  not ;  they  would  have  no  v. 

^3n  VT  OAT, 

t  to  step  upon  the  land ;  their  whole  interest  in  the 
perty  of  the  Company  is  with  reference  to  the  shares 
ht,  which  represent  their  proportions  of  the  pro- 
No  incumbrancer  of  an  individual  member  of  the 
pany  would  have  any  such  right.  In  short,  a 
has  no  higher  interest  in  the  real  estate  of  the 
pany  than  that  of  an  ordinary  partner  seeking  his 
of  the  profits  out  of  whatever  property  those  profits 
be  found  to  have  resulted.  K  he  die  at  one 
urr^icular  time,  he  will  leave  the  same  interest  in 
^^  partnership  property,  although  that  may  consist  of 
estate  at  one  period  and  not  at  another.  The 
of  the  partnership  property  can  neither  alter  its 
^^t:xnation  nor  the  quantum  of  a  member^s  interest, 
all  principle,  therefore,  I  think  it  is  perfectly  clear 
this  bequest  is  not  within  the  statute. 


I 
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1852. 
Mtbbs 

V. 

Pbbioal. 
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less  application.     A  more  difficult  question  aiiaeBfro 
the  consideration  of  the  decision  in  Baxter  v.  BrwD%  (i 
I  have  some  difficulty  in  reconciling  that  case  with 
later  authorities ;  but  looking  at  the  Act  of  PailiMncc:^ 
regulating  the  qualification  to  vote,  it  gives  the 
right  to  vote  in  respect  of  an  equitable  interest  as 
the  legal  ownership ;  and  the  decision,  therefore,  oo^^ 
amounted  to  this,  that  the  right  to  vote  being  confancM 
by  Act  of  Parliament  could  not  be  taken  away  except  b^ 
Act  of  Parliament.     If  such  was  not  the  effect  of  thiafl 
decision,  it  is  undistinguishable  &om  the  later  dedaa^ 
of  the  same  Court,  which  has  now  certified  that  this 
does  not  fall  within  the  Statute  of  Mortmain.    I 
consequently  relieved  from  the  weight  of  the  antiian^ 
of  Baxter  v.  Brown  (a).     I  must  say  I  think  tiie  cmf^ 
Walker  v.  Milne  (b)    went  further  than  the  jtietoAg 
because  there  part  of  the  property  being  canal  boodi^ 
there  was  an  actual  assignment  of  '^  the  undertaking 
and  all  and  singular  the  rates,'^  &c.     I  am  not,  hnr- 
ever,  called  upon  to  express  any  opinion  upon  that  cut* 
I  have  only  to  consider  whether  this   testator,  88 » 
partner  in  the  bank,  had  such  an  interest  as  wooU 
deprive  him  of  the  power  of  disposing  of  it  in  the 
manner  he  has  done.     My  opinion  is,  he  had  not  sock 
an  interest,  and  that  the  certificate  of  the  Court  of 
Common  Pleas  is  correct.     The  judgment,  therefore,  of 
the  Vice-Chancellor  must  be  reversed ;  the  costs  will  be 
paid  out  of  the  residue,  and  as  that  residue  consists  of 
realty  and  personalty,  the  costs  must  be  borne  rateably. 


(a)  1  M.Sf  Gt.  198. 


(h)  II  Beav.  507. 
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1862. 


STUMP  V.  GABY.  Dec.  ll. 

IIS  was  an  appeal  by  the  Plaintiff  James  White    Before  Hke 

Stump,  suing  in  formi  pauperis,  from  the  decision    ^^^^^ 

le  Vice-Chancellor  Lord  Cranworth  allowing  a  plea     St.  Leok- 

le  Plaintiff's  biU.  ^^®' 

Theplamtiff 
iie  Bill  was  filed  on  the  2nd  January  1851  by  /.  W.  claimed  as 

^  '  neir-at-law 

np,  against  Edward  Gaby,  Mary  Ann  Gaby,  and  of  ^.,  who, 

mas  Alexander,  and  certain  other  parties  whom  the  ^eeed,  when 
ntiff  alleged  were  heirs  in  coparcenary  with  him  of  i^  very  cm- 

Ayliffe  White,    The  bill  in  substance  stated  that  cumstances, 
iffe  White,  by  his  will  bearing  date  the  2nd  September  J^f^^^le^^ 
0,  devised  the  estates  which  were  the  subject  of  the  conveyance 

to  his  eldest  son  Henry  Boswell  White  for  life,  with  torl^xKiU 
ainder  to  Ayliffe  White  the  son  of  the  said  H.  B.  after  stating 
ite  for  life,  with  remainder  to  the  first  and  other  sons  the'part  of 
!.  White  the  grandson  in  tail  male,  with  remainder  to  *1>®  Defend- 

Aiits  \irho 

second  and  other  sons  of  Henry  Boswell  White  in  tail  claimed  nn- 

5,  with  remainder  to  the  testator's  second  and  third  ^?J^  the  soli- 

ator,  tnat^. 

.  Francis  and  John  White  successively  for  their  re-  had  confirm- 

tive  lives,  with  remainder  to  their  first  and  other  sons  tt^^^r»TuZ 
'  veyance  by 

essively  in  tail  male,  with  remainder  to  the  testator's  his  will, 
right  heirs.     The  bill  stated  that  Henry  Boswell  he  had  died 

te  died  in  1774,  leaving  his  son  Ayliffe  White  the  intestate  as  to 

.  ...  the  premises 

dson  of  the  testator,  his  only  child  him  surviving,  in  question, 

thzt  Ayliffe  White  the  grandson  entered  into  posses-  ?f^?I^^ 

tnat  tne  coH" 

of  the  estate,  and  continued  in  such  possession  until  veyance  and 

1  .     any  testa- 

mentary  dis- 

ion  by  him  in  confirmation  thereof  mi^ht  be  declared  nnll  and  void.    Plea, 

A.  by  will,  after  reciting  the  probability  of  the  conveyance  being  disputed, 

ratified  and  confirmed  it,  allowed. 

Burning  that  the  conveyance  was  voidable,  the  interest  which  remained  in 

fter  its  execution  was  not  a  right  of  entry  under  the  old  law,  but  an  equit- 

estate  which  was  clearly  devisable. 

OL.  II.  S  S  D.  M.  O. 
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his  death  without  issue  in  1826.    The  bill  allied 
upon  the  decease  of  J.  White  the  grandson  without  i 
Elizabeth  Salisbury  the  wife  of  John  WUHns  and 
of  the  Defendant  John  Clark  WUHns ^  and  Mary  de  Ijy\ 
the  wife  oi  Joseph  Stump  and  mother  of  the  Plaintiff^ 
the  Defendant  Ann  Sutton  the  wife  of  John  Suiton, 
Sophia  the  wife  oiJohnHenly  and  mother  of  the 
ant  Robert  John  Henly,  and  Harriet  the  wife  of 
Bailey  and  mother  of  the  Defendant  Sydenham 
Bailey  were  the  only  surviving  great  grandchildren 
the  said  testator  Ayliffe  White  (the  grandfather)  and 
right  heirs  in  coparcenary;  and  that  Mary  de 
Stump  was  under  coverture  at  the  death  of  ^.  WHU 
grandson^  and  remained  so  until  the  22nd  May  1841. 

The  Bill  stated  that  the  Defendants  Edward  Get^j» 
Mary  Ann  Craby,  and  Thomas  Alexander  were 
in  the  actual  possession  or  in  the  receipt  of  the 
and  profits  of  the  premises  in  question^  and  had  ff^^ 
possession  of  the  title-deeds^  and  pretended  thit^^ 
White  the  grandson  had  executed  during  his  lifetiD^^ 
some  assurance  or  assurances  whereby^  for  a  suffideB-' 
consideration^  he  conveyed  the  inheritance  of  or  in 
premises  to  or  in  such  manner  as  that  the  same  or 
part  or  parts  thereof  were  then  vested  in  the  Defendant^*' 
E.  Gaby,  M.  A.  Gaby,  and  T.  Alexander,  or  some 
one  of  them  for  an  estate  of  inheritance,  and  that 
confirmed  such  conveyance  or  assurance  by  some 
mentary  disposition ;  whereas  the  Plaintiff  charged  tk^ 
contrary,  and  that  no  interest  in  the  premises  or  «^y 
part  thereof  passed  by  any  instrument  executed  by  ^  • 
White  (the  grandson)  during  his  lifetime  which  extendi 
beyond  his  life. 

The  Bill  charged  that  A.  White  (the  grandson)  ^ 

during  his  life  in  very  embarrassed  circumstances^  **" 

in 
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pjriflon  or  under  arrest  for  debt^  and  that  one  Ra^h       1852. 
Gaby  (then  deceased)  daring  the  lifetime  of  A. 
the  grandson^  acted  as  his  attorney  or  solici- 
oir,      and  that   whilst  acting    in    such   capacity^    and 
^VS-'^g  advantage  of  the  embarrassments  of  A.  White 
^he      grandson,  and  of  his  being  under  arrest,  obtain- 
ed   finm  him  a  deed  of  assignment  or  other  assur- 
ance  of  his  interest  in  the  premises,  upon  an  express 
tmart;  or  confidence,  and  for  a  wholly  inadequate  con- 
nderation,  and  that  under  colour  of  such  assignment  or 
other  assurance,  upon  such  trust  or  confidence  Ralph 
Haic  Gaby  entered  into  the  receipt  of  the  rents  and 
profits  of  the  premises,  and  that  the  Defendants  E. 
Oaby,  M.  A,  Gaby,  and  T.  Alexander  daim  through 
and  under  12.  H,  Gaby,  and  by  virtue  of  the  said  assign- 
ii^cnt  or  other  assurance,  and  that  they  are  de  facto 
tniatees  of  the  premises  for  the  benefit  of  the  Plaintiff 
^*^  the  other  coparceners. 

^Che  Bill  charged  that  the  Defendants  E.  Gaby,  M.  A. 

^^^^^f^i  and  T.  Alexander  pretended  that  A.  White  the 

f^'^^iiiidson  had  some  estate,  right,  or  interest  in  the  here- 

**^ments  devised  by  the  will  of  A.  White  the  grand- 

^*4ler,  which  he  had  power  to  dispose  of  by  will,  and 

'^^  he  did  so  dispose  thereof;  whereas  the  Plaintiff 

Gorged  that  the  said  A.  White  the  grandson  died  in- 

^'fcate  as  to  any  interest  he  might  have  had  therein, 

^  that  upon  his  death,  the  interest,  if  any,  which  he 

1  therein,  devolved  upon  the  Plaintiff's  mother  and 

•  said  other  coparceners,  as  the  co-heiresses  at  law  of 

said  A.  White  the  grandson. 

?he  Bill  prayed  inter  alia  that  the  rights  of  the  Plain- 
under  the  will  of  A.  White  the  grandfather  might 
\scertained  and  declared,  and  that  any  deed  or  deeds 
?h  might  appear  to  have  been  executed  by  A,  White 

S  S  2  the 
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1852.  the  grandson  in  manner  therein  charged^  and  a 
mentarjr  disposition  by  A,  White  the  grandaoi 
firmation  thereof^  might  be  declared  null  an^ 
against  the  Plaintiff,  and  that  the  Defendants 
M.  A,  Gaby,  and  T,  Alexander  might  be  decree 
up  possession  of  the  premises  to  the  Plaintiff, 
with  all  deeds  and  muniments  of  title  relating 

To  this  Bill  the  Defendant  T.  Alexander  put  h 

lowing  Plea  in  bar : — ^That  after  the  decease  of  ^€ 

well  White,  Ayliffe  White  the  grandson  duly  made 

lished  his  last  will  dated  the  22nd  September  1811 

it,  so  &r  as  it  is  material  to  state  it,  after  disposii 

tain  portionsof  his  real  estates  not  nowin  questioi 

and  devised  all  the  rest,  residue,  and  remainder  c 

and  personal  estate  whatsoever  and  wheresoever 

wife  Hester  Maria  White,  subject  to  the  payme 

debts  and  funeral  expenses,  to  hold  to  her,  fa 

executors,  administrators,  and  assigns  for  everj 

ing  to  the  respective  natures  and  qualities  there 

afterwards  the  said  Ayliffe  White  the  grands 

made  and  published  a  codicil  to  his  said  will  d 

17th  March  1820,  and  thereby  gave   and  de 

the  words  and  figures  following,  that  is  to  say :  " 

as  some  time  in  the  year  of  our  Lord  1812,  I 

conveyed  to  Ralph  Hale  Gaby,  Nathan  Ather 

William   Whitworth,   the  reversion  in  fee  of 

messuages,  farms,  lands,  and  hereditaments  in  ^ 

St.  Michael,  in  the  county  of  Wilts,  expectant 

come  into  possession  on  my  decease  without  su< 

subject  to  an  annuity  of  150/.  to  my  wife;  ai 

joined  in  granting  and  confirming  to  the  sait 

Hale  Gaby  the  reversion  in  fee  of  my  farm  the 

occupation  of  Joseph  Stump,  which  I  had  befi 

vcved  to  the  said  Nathan  Atherton.     And  wher 

Wilkins,  who  intermarried  with  one  of  the  fi 
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'Henry  Whiter  has  thought  proper  to  threaten  that  such        1852. 
conveyances  shall  be  disputed.    Now  in  order  to  pre- 
Ten-t  all  dispute^  I  hereby  rati^  and  confirm  the  con- 
vejranices  made  to  them  the  said  Ralph  Hale  Gaby, 
NatJk^i^^  Atherton,  and  William  Whitworth,  of  the  said 
estates  and  hereditaments^  subject  to  the  annuity  afore- 
said i^^    and  for  further  assurance  and  confirmation,  sub- 
ject   tjo   the  annuity  the  testator  gave  and  devised  the 
same    estates  to  the  said  R.  H.  Gaby,  N.  Atherton,  and 
W,  ^^hitworth  absolutely.     The  Plea  concluded  by  stat- 
ing tliat  the  said  A.  White  the  grandson  died  without 
haviixg  revoked  or  altered  his  said  will,  save  by  the  said 
<5odicil,  and  without  having  revoked  or  altered  his  said 
codieil,  and  that  he  left  the  said  Heater  Maria  White, 
^^t^hHale  Gaby,  Nathan  Atherton,  WiUiam  WhUwarth, 
"d  ^ohn  Smith,  him  surviving. 

^■^e  Vice-Chancellor  having   allowed  this  plea  the 
•*^*^intiff  appealed. 

Sir   W,  Page  Wood  and  Mr.  Cottrell,  in  support  of 
^'^^  appeal. 

^JSie  plea  is  defective  in  matter  of  form  as  not  covering 

^^^*y  possible  view  of  the  Plaintiff's  case.     The  bill 

l^^^^irges  that  A.  White  the  grandson  had  no  devisable 

"^'^^^rest  in  the  premises ;  the  plea  ought  to  have  stated 

^^t;  he  had  in  him  the  estate  at  the  time  of  his  death. 

^^  submit  that  the  conveyance  was  fraudulently  ob- 

^^^^^ed,  and  if  we  are  entitled  to  set  it  aside,  we  shall 

*^^^  be  entitled  to  set  aside  the  will.    The  plea  also 

^^M&Tit  to  have  answered  the  allegation  in  the  bill  that  A. 

He  the  grandson  had  executed  the  conveyance  to  his 

solicitor  under  duress.     On  the  pleadings,  therefore, 

'^^^ust  be  assumed  that  the  conveyance  was,  as  the  bill 

•l^^ges,  fraudulently  obtained,  and  though  not  absolutely 

-^oid^  yet  was  voidable.     Even  if  it  had  been  set  aside  in 

the 
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the  lifetime  oiA.  White  the  grandson^  a  deyise  of  the  ^ 
tates^  or  rather  of  the  mere  right  of  entiy^  would  not  ha..r 
operated  to  pass  such  estates  without  a  reconyeyanoe;  iS 
under  the  law  as  it  stood  at  the  time  when  A.  WhiU  tl 
grandson  made  his  will  he  had  no  devisable  interest  in  tl 
premises.  In  the  case  of  Cave  ▼.  HoJford  (a).  Lord  CSli 
JusticeJSyra  observes  on  this  head,  ''By  construction iq^ 
the  statute  a  will  can  operate  only  upon  the  estate  tl 
testator  had  at  the  time  he  executed  it ;  therefore^ 
pleading  it  must  be  stated  that  the  party  was  seised,  tla 
he  afterwards  devised,  and  that  he  died  so  seised.  If  ti] 
estate,  therefore,  comes  back  with  modifications  of  tJ 
whole  interest,  or  he  takes  back  an  estate  by  purchase  ti 
will  cannot  operate  upon  the  new  estate,  totally  ind 
pendentof  the  law  of  revocation:  it  is  not  the  same  eita 
strictly  speaking/'  So  in  the  case  of  the^^^omqf-GKeney 
V.  Vigor  (6),  where  a  person  had  exchanged  his  lands  1 
others,  the  title  to  which  proved  bad,  it  was  held  ill 
his  will  did  not  operate  upon  his  own  lands  which  a^ 
his  death  were  restored  to  his  heir.  In  that  case  Lc 
Eldon  observes :  ''  Suppose  there  was  a  republicatiois^ 
the  will  after  the  disseisin  and  before  re-entry,  that  ^ 
publication  would  not  pass  the  estate,  for  the  same  r^ 
son,  that  if  at  the  date  of  the  will  he  had  nothing  bimr 
right  of  entry,  that  will  would  not  pass  it.  The  opiaJ 
of  Lord  Holty  who  was  as  great  a  lawyer  as  ever  sat 
Westminster  Hall,  was,  that  if  he  had  not  entered  '^ 
will  would  continue  revoked,  because  at  his  death 
had  nothing  but  a  right  of  entry.''  The  oonveyaC3 
itself  being  voidable  by  reason  of  the  alleged  fraud,  ^ 
not  susceptible  of  being  confirmed  by  a  simple  inst^ 
ment,  as  the  will  here  set  up,  which  was  evidently  C^ 
tained  by  the  solicitor  exerting  the  same  undue  i 
fluence ;  and  to  use  the  language  of  the  Court,  in  ^ 
old  case  was,  "  a  contrivance  only  to  double-hatch  tl 

cheat' 
(a)  3  Ves.  650 ;  see  p.  664.  (h)  8  I  e#.  256 ;  see  p.  *3^ 


'.  Bethell  and  Mr.  J.  F.  Prior,  who  appeared  for 
the  -ArCespondents,  were  not  called  upon. 

7%e  LoKD  Chancellor. 

I  ^liink  the  question  raised  on  this  appeal  as  to  the 
effecrb  of  a  dcTise  after  a  voidable  contract  is  concluded 
by  ^^xthority.     Here  the  case  set  up  by  the  bill  is,  that 
a  p^X'son  under  whom  the  Plaintiff  claims  executed  a  con- 
'veyaxice  to  his  attorney  which  could  be  set  aside  on 
eqxixtiable  grounds.    The  plea  in  answer  says  (and  it  ap- 
P®^*^  to  me  completely  to  cover  the  charge  on  which  the 
equx-ty  of  the  bill  is  founded),  the  person  under  whom  you 
(the  ^Plaintiff)  claim  having  the  reversion  in  fee,  and  whose 
aee^  you  seek  to  set  aside,  has  himself  confirmed  that  deed 
^  Revising  the  estate  to  the  person  iB^ho  took  under  the 
^«^.    The  PlaintiflF  has  endeavoiired,  in  the  argument, 
^^eet  the  plea  by  contending,  first,  that,  under  the  law 
^^  stood  at  the  date  of  the  transaction  in  question,  it 
Xiot  competent  for  a  person  to  devise  a  right  of  entry, 
that  this  was  a  mere  right  of  entry,  but  it  has  to  be 
^•Iblished  that  this  was  a  mere  right  of  entry ;  and, 
^^ndly,  that  the  confirmation  was  of  no  avail,  because 
"^as  not  shown  that  the  person  confirming  was  made 
^^'^  of  all  the  circumstances  under  which  the  fraud 
^^^^iated  and  of  his  right  to  have  the  former  voidable  in- 
strument 

Ka)  2  Vern.  121.  (c)  2  J5.  (J"  -B.  304. 

{h)  IB.SfB,  330.  (d)  3  B.  C.  C.  117. 
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che&t:''   Wiseman  v.  Beake{a).    Under  such  drcum-        1852. 

8tao.ces  a  Court  of  equity  imposes  an  obligation  on  the 

par^y  deriving  a  benefit  from  the  instrument  of  con- 

ffiEiation,  to  show  by  the  clearest  evidence  that  the  act 

of  ocmfinnation  was  done  with  all  the  deliberation  that 

oaglt^t  to  attend  a  transaction,  the  effect  of  which  is  to 

ratLQ^  that  which  in  justice  ought  never  to  have  taken 

plac^  :   Roche  v.  (yBrien  (A),  Dunbar  v.  Tredennick  (c), 

Craw^^e  v.  Ballard  (d). 
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1852.  strament  set  aside.  With  respect  to  the  first  point, 
am  clearly  of  opinion  that  this  was  not  a  right  of  entrs 
the  whole  legal  fee-simple  passed  by  the  conveyanoe;  1S 
person,  therefore,  who  executed  that  conTcyance  codZ 
have  had  no  right  of  entry ;  whether  the  deed  was  or  um 
such  as  could  be  maintained  in  a  Court  of  equity  is  nam 
ther  question,  but  there  was  no  legal  remedy,  for  tl 
case  is  not  put  as  one  of  such  gross  fraud  as  that  tl 
conveyance  was,  on  the  face  of  it,  void  at  law. 

I  do  not  deny  that  a  deed  may  be  so  fraudulent  as 
be  set  aside  at  law ;  this,  however,  is  not  such  a  caa^ 
but  I  will  assume  that  the  conveyance  might  have  be^ 
set  aside  in  equity  for  fraud :  what  then  is  the  interest 
a  party  in  an  estate  which  he  has  conveyed  to  his  attcz 
ney  under  circumstances  which  would  give  a  ri^t 
this  Court  to  have  the  conveyance  set  aside  ?  In  t;l 
view  of  this  Court  he  remains  the  owner,  subject  to  t^^ 
repayment  of  the  money  which  has  been  advanced  1 
the  attorney,  and  the  consequence  is  that  he  may  deri 
the  estate,  not  as  a  legal  estate,  but  as  an  equitable  ^ 
tate,  wholly  irrespective  of  all  question  as  to  any  rigl: 
of  entry  or  action,  leaving  the  conveyance  to  have  itsf^ 
operation  at  law,  but  looking  at  the  equitable  right  to  h^ 
it  set  aside  in  this  Court.  The  testator  therefore  hac3 
devisable  interest.  My  strong  impression  is  that  tft: 
very  point  is  concluded  upon  authority,  but  if  not  I  m 
ready  to  make  an  authority  on  the  present  occasion,  a^ 
to  decide  that,  assuming  the  conveyance  to  have  be^ 
voidable,  the  grantor  had  an  equitable  estate  which  S 
might  have  devised,and  that  being  so  he  has  in  the  clears 
terms  devised  the  estate,  and  thereby  prevented  tB 
descent  to  his  heir-at-law.  I  give  no  opinion  as  to  wli  ^ 
would  have  been  the  case  if  he  had  not  devised  the  estate 

A  conveyance  by  a  client  to  his  attorney  may  or  not  b 

gOOP 


beyond  dispute  that  a  man  may^  if  lie  pleases^ 

'^^f?'^  '  ''°'^^^''  conveyance  J  and  if  a  dient,  dealing 

^"^^^-■^     liis  solicitor^  executes  a  voidable  instrument^  and 

*"^^*^^ards   chooses    to   confirm  it  by  will,   he  clearly 

^*^"-       The  difference  between  the  confirmation  of  such 

*^  ^^■^^^trument  by  a  contract  between  the  same  parties, 

*^^  ^  testamentary  disposition  is,  that  where  a  client  deals 

^'"^^x    an  attorney,  and  the  latter  commits  what  may  be 

^^'^^^dered  a  fraud  in  this  Court,  and  then  induces  the 

^^^^^t  to  confirm  that  dealing,  the  attorney  has  to  show 

^^^^   the  confirmation  was  made  by  the  client  with  a  full 

^^^^^ledge  of  his  rights  to  set  aside  the  conveyance. 

A  ii^rve  nothing  to  do  with  such  case,  nor  do  I  wish  to 

^^^^*x*b  the  decisions  on  that  head ;  but  here  there  was 

^^0  ^xich  dealing,  the  party  was  disposing  of  his  own  pro- 

P^*-y  by  will  in  favour  of  a  person  with  whom  he  had 

pterv-^Q^y  jjggjj  dealing,  and  it  was  equally  competent 

'^^   *^m  to  have  disposed  of  the  same  property  in  favour 

ot  ^^^  Qther  individual. 

It 
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in  this  Court ;  it  is  certainly  good  at  law  unless  there        1852. 
is  is's:lo1i  gross  fraud  as  that  a  jury  would  find  that  there  was 
no  ^i^^cd  at  all  executed;  but  a  deed  properly  executed  from 
a  C3U.^iit  to  his  solicitor  is  prima  facie  good  and  can  only 
be  iKKipeached  in  this  Court  on  equitable  groimds.     Nqw 

the  conveyance  to  be  impeachable,  the  grantor, 
himself  to  the  very  case,  expressly  refers  in 
th^  c^odidl  to  the  possible  dispute  by  a  member  of  the 
famxly,  and  says,  "In  order  to  prevent  all  dispute,  I 
her<el>y  ratify  and  confirm  the  conveyances,"  Slc,  It  was, 
ho^«ir^>/'er,  said  that  there  was  something  in  the  old  Sta- 
tute of  Wills  which  prevented  that  confirmation,  and 
^**  "tie  testator  had  not  an  estate  in  him  at  the  date  of 
hi»  ^^rill  for  that  will  to  operate  upon,  but  I  have  already 
^^^■■^^ssed  my  opinion  that  he  had  the  equitable  and 
*"®x^ec€i)re  a  devisable  estate. 
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1852.  It  was  a  testamentary  act,  it  was  not  a  matter  < 

tract,  and  the  will  therefore  is  the  guide  under  whi 
Court  must  act ;  the  testator  has  devised  the  estate 
press  terms,  and  my  opinion  is,  that  if  he  had  not 
vised  it,  but  had  simply  said,  referring  to  the  prior  o 
ance,  "  I  confirm  it,''  that  alone  would  have  been  i 
confirmation.  I  have  no  doubt  as  to  the  propr 
the  decision  of  the  Court  below,  and  if  this  wac 
pauper  case,  I  should  dismiss  the  appeal  with  cost 


^"^  26.  ENTHOVEN  v.  COBB. 

Before  The  mHIS  was  an  appeal  firom  the  decision  of  Vice- 

LoBDs  Jus-  JL                         '^^ 

TICS8.  cellor  Parker,  refusing  a  motion  for  the  prod 

The  attorney  of  documents  so  far  as  regarded  a  copy  of  a  case, 

tiffs  in  an  ac-  ^^  opinions  thereon,  which  was  admitted  to  be 

tion  commu-  Defendant's  custody, 
mcated  to  the 

another  ao-  ^®  material  facts  are  stated  in  the  report 

tion  against  the  Vice-Chancellor,   in  the  5th  Volume   of  IS 

the  some  De« 

fendant  and  -^^  Ge^  §•-  Smal€?8  Reports,  p.  597. 

involving 

the  same    ^  '^®  ^^  ^^  ^^®  ^^^  discovery  in  aid  of  the  defe 

question,  a  an  action  brought  by  the  Defendant  in  equity  for  i 

case  and  opi-  ,.                       o        ^                                     x     ^ 

nion  taken  on  alleged  to  have  been  lent  on  the  security  of  c 

H^^^^tiff  ^^  debentures,  the  question  in  the  action  being  whetl 

tiie  former  money  was  not  paid  upon  a  purchase  of  the 

permission  to  instead  of  being  advanced  as  a  loan.     According 

copy  it.    The  statements  in  the  answer,  and  of  an  affidavit  in  c 

Defendant  in  ..        ,     ,i_           ^-        ^-i                     j        •   •          • 

the  actions  ^^^  ^  ^^^  motion,  the  case  and  opunons  in  qn 

filed  a  bill  of  Jiad  been  taken  on  behalf  of  two  ladies  named . 

discovery 

against  the  who  had  advanced  money  upon  other  bonds  of  thi 

h    **^  ^  ^^^^  *^^  under  similar  circumstances,  and  who  ha 

case  and  opi-  brought  against  the  Plaintiff  in  equity  an  action  in 

nion  had  been 

lent:  Held, 

that  they  could  not  be  compelled  to  produce  the  copy  which  they  had  nu 
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aa   appeal  was  still  pending  in  the  House  of  Lords,  and  1852. 

the  <^wkjse  and  opinions  had  been  lent  by  the  solicitor  of  Enthovkh 

the  Aif  isses  Hoyle  to  the  solicitor  of  the  present  Defend-  v. 
ants,    ^th  permission  to  copy  it,  in  pursuance  of  which 


don  the  copy  of  the  case  and  opinions  in  question 
haA  been  made. 


•  Wigram  and  Mr.  Rawlinson,  for  the  Appellants. 

circumstances  of  this  case  do  not  bring  it  within 
anjr  of  the  authorities  affording  protection  from  discovery. 
The  dcxnunent  does  not  contain  any  statement  of  the  ipre- 
scat  UDefendants^  case.  It  was  not  submitted  to  counsel 
for  ti^^m,  nor  was  the  opinion  taken  on  their  behalf.  At 
^^  'i^i-^most  it  is  analogous  to  a  communication  between 
*^*^  c^o-Defendants.  Such  a  communication  has  never 
"®^^>^  lield  to  be  privileged.  It  is  not  contended  that  any 
'®*'^^rf.C2tion  was  placed  by  the  Misses  Hoyle  or  their 
^^^^'tor  upon  the  present  Defendants  as  to  the  use 
'^"-^<^lx  they  were  to  make  of  the  case,  nor  that  the  pre- 
^^^^"^  X)efendants  have  entered  into  any  engagement  in- 
^"^^-^istent  with  their  producing  the  case  in  this  suit. 


Ley  referred  to  Desboroughv.  Rawlins  (a),  Greenough 

^*  ^^€L8kell{b)y  Whitbready.  Gumey  (c),  Storey  y.  Lord 

^^^^T'ge  Lennox  (rf),  Goodall  v.  Little  (e),  Glyn  v.  Caul^ 

^^^  (/),  Greenlaw  v.  King  (g),  Spenceley  v.  Schulen- 

^"^A  (A),  Sawyer  v.  Birchmore  (i),  JBalguy  v.  Broad- 

^'^'^^^t  [k)y  Holmes  v.  Baddeley  (/),  Curling  y.  Perring  (w), 

^^'^kkurst  V.  Lowten  {n). 

Mr. 

Co)  3  MyL  Sf  Or.  515.  (^)  1  Beav,  137. 

il)  1  Myl  Sf  K,  98.  (A)  7  East,  367. 

(c)  Tmtnge,  541.  (i)  3  MifL  Sf  K.  572. 

(rf)  1  Keeii,  341 ;  1  Myh  Sf  (k)  1  Sim,  N.  8.  111. 

Or.  525,  685.  (I)  1  Phil.  478. 

{e)  1  Sim,  N.  8. 155.  (m)  2  MyL  ^  K,  880. 

(/)  3  Mac.  Sf  G.  463.  (n)  2  Swanst  194. 
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Enthoybn 

V, 
COBB^ 


Mr.  Matins  and  Mr.  Karslake,  for  the  Defendants^ 
were  not  called  npon. 

The  Lord  Justice  Knight  Bruce. 
The  document  in  question  is  a  copy  of  a  case  and  of  the 
opinion  of  counsel  upon  it^  taken  on  behalf  of  two  ladies 
of  the  name  of  Hoy le,  who  clahned  to  be  creditors  of  a  per- 
son of  the.  name  of  Enikoven.  These  ladies  sued  him  at 
law^  and  obtained^  as  I  imderstand^  a  verdict  or  judgment 
or  both  against  him^  the  effect  of  which  is  suspended 
by  a  bill  of  exceptions  now  before  the  House  of  Liords; 
so  that  the  possible  effect  of  the  writ  of  error  may  be  a 
venire  de  novo,  in  which  case  the  matter  in  dispute 
would  have  to  be  tried  again.  It  appears  ,that  Messrs. 
Cobb,  who  are  the  Defendants  on  the  present  reooid, 
also  claim  to  be  creditors  of  Mr.  Enihoven,  the  same 
gentleman^  and  are  suing  him  or  intending  to  sue 
him  at  law.  In  aid  of  his  defence  and  for  the  purpose 
of  discovery  this  bill  is  filed;  but  the  circumstances 
under  which  Messrs.  Cobb  claim  to  be  creditors^  if  not 
identical  with  those  imder  which  the  ladies  claiin  to  be 
creditors,  are  very  similar,  and  connected  with  them  as 
I  imderstand ;  so  much  so,  that  the  ladies  have  through 
their  solicitor  taken  the  opinion  of  counsel,  and  com- 
municated that  case  and  that  opinion  to  the  solicitor  of 
Messrs.  Cobb  as  having  a  common  cause  substantially  with 
them  against  Mr.  Enthoven,  their  common  object  of 
pursuit.  Now  the  first  question  is,  for  what  purpose, 
with  what  view,  upon  the  materials  before  us,  we  ought  to 
infer  that  the  case  and  opinion  were  communicated  with 
permission  to  copy  them.  In  my  opinion,  the  just  and 
inevitable  inference  is,  that  the  communication  was 
not  made  for  the  purpose  of  allowing  unlimited  publica- 
tion and  use,  but  was  made  in  confidence  for  the  limited 
and  restricted  purpose  of  assisting  them  in  that  claim 
which  was,  for  every  substantial  purpose,  common  with 

that 
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that  of  the  ladies^  whose  solicitor  lent  it  to  them.     I        1852. 
infer,  therefore,  from  the  materials  before  the  Court,    Enthoven 
that   it  would   be  an    unjust  and    unlawful    act    on  v. 

the  part  of  the  present  Defendants  to  allow  that  case 
and  opinion,  or  a  copy  of  it  which  is  the  same  thing,  to 
be  published,  or  even  to  be  communicated  in  any 
manner,  except  for  the  purpose  of  the  defence.  I  con- 
sider that  these  ladies  had  and  still  have  a  material  in- 
terest in  the  document,  the  production  of  which  to  their 
own  adversary  is  sought  by  this  application.  Without 
entering  into  other  questions  which,  with  propriety  and 
ability,  have  been  discussed  upon  this  motion,  it  is 
sufficient  for  me  to  be  satisfied  that  the  interest  of  the 
ladies,  their  rights  with  respect  to  these  documents,  and 
the  limited  purposes  for  which  the  documents  were 
communicated,  do  of  themselves  preclude  all  right  on 
the  part  of  the  Plaintiff  to  the  production  of  the  docu- 
ments or  discovery  of  their  contents.  We  agree  entirely 
with  the  decision  of  the  Vice-Chancellor. 

The  Lord  Justice  Lord  Cranworth. 

The  authorities  which  have  been  cited  are  beside  this 
question.  In  those  cases  the  question  has  been  between 
the  Plaintiff  and  the  Defendant.  In  this  case  the 
Defendant  has  no  right  as  between  himself  and  a  third 
person  to  produce  the  documents. 
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JuUf  20.      In  the  Matter  of  THE  JOINT-STOCK  COMPAM^^I- 

WINDING-UP  ACTS,  1848  and  1849; 

AND  OF 

THE  GREAT   WESTERN  EXTENSION   ATMCV 
SPHERIC  RAILWAY  COMPANY. 


Before  Tke 
LoBDS  Jus- 
tices. 

Under  an  . 
order  for 
winding  up  a 
Company 
under  the 
Joint-stock 
Companies 
Winding-up 
Acts,  the 
Master  has 
no  jurisdic- 
tion to  admit 
a  claim  of  a 
creditor  of 
some  mem- 
bers only  of 
the  Associa- 
tion directed 
to  be  wound 
up,  although 
the  debt  may 
have  been 
contracted 
for  the  pur- 
poses or  the 
Association. 


WRYGHTE'S  CASE. 

rr^HIS  was  an  appeal  firom  a  decision  of  the  Maato 
charged  with  the  execution  of  the  order  for  winding 
up  the  above  Company.    By  the  decision  in  question  the 
Master  had  disallowed  two  claims  of  2000/.  and  5001. 
against  certain  contributories  being  directors  of  the  Com- 
pany.   The  appeal  was  heard  by  their  Lordships  with- 
out being  first  brought  before  the  Yice-ChanceUoir  Par- 
her,  their  Lordships  on  account  of  the  pressure  of  busi- 
ness in  the  Vice-Chancellor's  court  having  consented  to 
hear  original  motions. 

Some  of  the  circumstances  of  the  case  are  stated  in 
the  report  upon  a  former  appeal  from  the  Master  on  a 
different  question^  in  5  De  Gex  ^  Smale,  244. 

The  following  are  the  facts  material  to  the  present 
question: — 

In  October  1845,  some  of  the  directors  of  the  Ghneat 
Western  Extension  Atmospheric  Railway  Company  de- 
termined upon  borrowing  from  the  Tring,  Reading,  and 
Basingstoke  Railway  Company  a  sum  of  2000/.  On  the 
23rd  of  October  1845  a  meeting  of.  the  directors  of  the 
latter  Company  was  held,  at  which  a  resolution  was 
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that  2000/.  should  be  lent  and  advanced  to  the        1852. 
rs  of  the  former  Company  upon  their  personal    -r^T^^^^'g 
^nsibility^  for  a  time  not  exceeding  three  months,  at        Case. 
^    ^K*mte  of  5/.  per  centum  per  annum  :  and  the  soUcitor 
lc  former  Company  was  authorized  to  carry  into 
an  arrangement  for  completing  the  loan. 


le  advance  was  accordingly  made  upon  a  memoran- 
being  signed  by  twelve  of  the  directors  of  the  At- 
^^^«pheric  Company,  in  the  following  terms : — 

"  Great  Western  Extension  Railway  Company. 

•'To  G.  P.  HiU,  Esq.  "  October  27,  1845. 

''  In  consideration  of  your  lending  and  advancing  to 
lUy  the  undersigned,  the  sum  of  2000/.,  we  hereby 
jointly  and  severally  guarantee  to  you  the  repayment  of 
the  same,  with  interest  at  5/.  per  cent,  per  annum, 
within  three  months  firom  the  date  hereof.^' 

A  further  loan  of  500/.  was  afterwards  made  by  the 
directors  of  the  TVing,  Reading,  and  Basingstoke  Rail- 
way Company  upon  auother  memorandum  being  signed 
by  ten  of  the  directors  of  the  Atmospheric  Company, 
and  delivered  to  the  solicitors  of  the  other  Company : — 

'^  Great  Western  Extension  Atmospheric 
Railway  Company. 

''  To  Mr.  G.  P.  Hill. 
'^  In  consideration  of  your  advancing  and  lending  to 
us  500/.  we  hereby  jointly  and  severally  promise  and  un- 
dertake to  repay  to  you  that  sum,  with  5/.  per  cent,  in- 
terest, on  the  1st  day  o{  February  next. — Dated  the  24th 
November  1845.'* 

Orders  had  been  /nade,  under  the  Winding-up  Acts, 
for  winding  up  both  Companies,  and  imder  that  for 

winding  up 
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1852.        -winding  up  the  Atmospheric  Company  the  official 
-^^^^^^^g    nager  of  the  other  Company  carried  in  claims  for  tl 
Case.         2000/.  and  the  500/.     The  former  claim  was  in  the  fi 
lowing  terms  :— 

^'  The  said  fV.  C.  IVryghte,  as  such  official  manager 
aforesaid^  claims  of  the  following  parties^  as  oontriV 
tories  in  the  above-mentioned  Great  Western  Ext&: 
^  sion  Atmospheric  Railway  Company^  that  is  to  say^  [1 

nine  persons  who  signed  the  first  guarantee]  being 
persons  who  signed  the  guarantee  of  the  4th  of  Octob^^w 
1845^  and  who  have  been  settled  on  the  list  of  contri1> 
tories  of  the  said  Company  as  contributories  thereof, 
sum  of  2000/.  with  interest  thereon  &om  the  24th 
October  1845,  until  payment  for  money  lent  and 
vanced  on  the  said  24th  of  October  1845,  by  the 
tors  of  the  Tring,  Reading,  and  Basingstoke  Raili 
Company,  to  and  for  the  use  of  the  Great  Western 
tension  Atmospheric  Railway  Company,  of  which 
pany  the  said  several  persons  were  then  directors.^ 


» 


The  other  claim  was  similarly  framed. 

Mr.  Daniel  and  Mr.  Roxburgh,  for  the  Appellant. 

These  claims,  whicli  were  originally  made  against  t^ 
whole  Company,  were  afterwards  only  tendered  again: 
the  directors  who  signed  the  guarantees.  The  c 
was  carried  in  on  the  authority  of  Lloyd's  case  (a), 
Carrick's  case  {b) . 


\_The  Lord  Justice  Lord  Cranworth. — All  that 
decided  in  Lloyd's  case  and  Carrick's  case  was  this,  th- 
where  an  attempt  is  made  to  prove  against  the  whc^» 
body  of  contributories  a  debt  which  has  been  con 


(a)  1  Sim,  N,  S,  248.  (b)  1  Sim.  N.  S.  505. 
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one  of  tliem^  it  is  necessary^  before  the  debt  can  be        1853. 


Wbyohte's 


x^ted^  to  show  that  it  was  authorized  to  be  contract- 
either  expressly  or  impliedly,  by  the  whole  body.  I  Cask. 
never  decided  that,  under  a  winding-up  order,  a 
or  claim  can  be  proved  against  some  out  of  a  body 
tributories,  unless  the  debt  has  been  contracted  so 
l)ind  the  whole.] 


I^  ^nhe  Lord  Justice  Knioht  Bruce. — This  attempt 
ixiding  up  a  Company  jointly  and  severally  is 
it;]iing  new.] 


ess  such  a  course  can  be  adopted,  the  affairs  of  a 
'>3ci^pany  like  the  present  cannot  be  wound  up  consist- 
^^y  ^vrith  the  decisions  in  Cornells  case  {a)  and  Lloyd's 
*^  C^)-  As  it  is  not  disputed  that  the  Company  have 
^  "tlie  benefit  of  this  advance,  they  must  be  liable  to 
*P^y  it,  although  the  immediate  claim  may  be  against 
^^  ^lirectors. 

TTie  Lord  Justice  Knight  Bruce. 

"*^e  Company  or  Association  in  this  case  directed  to  be 
^^^^^^d  up  is  the  Great  Western  Extension  Atmospheric 
way  Company :  of  which  it  seems  that  the  other 
pany  now  claiming  did  at  one  time  suppose  them- 
^"^8  to  be  creditors.  They  may  or  may  not  have 
so;  that  question  is  not  before  us.  The  ques- 
raised  before  us  is,  whether,  under  the  order  in 
^  present  case,  the  Master  could  take  cognisance  of 
^^^mand  not  alleged  to  be  due  from  the  Association 
"^^^^rted  to  be  wound  up,  but  from  some  and  only  some 
^Le  persons  who  happened  to  be  members  of  it. 
opinion  is,  that  the  Master  had  no  jurisdiction  to 

enter 
<a)  1  Sim,  N.  S.  605.  (b)  1  Sim.  N.  S.  248. 

^OL.  II.  T  T  D.  O.  M. 
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Wbyohtb's 

Cabi* 


enter  into  such  a  matter.    It  has  been  said  to  be  ootm^ 
venient  and  just  that  he  should  have  the  juriadu 
inasmuch  sa  in  this  particular  instance  the  monej  L 
respect  of  which  the  claim  is  made  was  applied  for  ik« 
purposes  of  the  Company.    That  circumstance  can  mak:* 
no  difference  in  the  principle  or  in  the  rights  of  tlM 
parties.    The  purpose  for  which  the  money  was 
plied  is  immaterial.     K  such  a  demand  is  to  be  aA-- 
mitted,  the  private  debts  of  every  individual  ooiitribi:^^ 
tory  might  be  brought  under  the  order. 


The  Lord  Justice  Lord  Cranworth. 

I  should  be  sorry  if  anything  said  by  me  extrajufi  — 
cially^  in  Lloyd* s  case,  should  have  admitted  of  soch  ^*- 
construction  as,  I  am  now  told,  has  been  put  upon  i*^;^ 
In  that  case,  if  I  remember  rightly,  the  Master 
declined  to  admit  a  claim  as  a  debt,  unless  it 
shown  that  the  Company  or  some  of  the  contributort^^* 
were  liable  to  it;  but  he  admitted  it  as  a  claim, 
application  was  made  to  me  when  Vice-Chancellor, 
reverse  what  had  been  done  by  the  Master,  and  t 
adopt  the  claim  as  a  debt.  I  refused,  and  at  the 
time  expressed  a  doubt  whether  the  Master  had 
gone  too  far  in  admitting  it  as  a  claim.  I  thought  thi^^-^ 
before  admitting  either  a  claim  or  a  debt,  it  was  n 
to  show  not  only  that  there  was  a  creditor,  but  also 
there  was  a  debtor.  I  ought,  perhaps,  to  have  gone  or* 
and  said  that  the  debtor  must  be  shown  to  be  the 
tion  whose  affairs  were  directed  to  be  wound  up  under 
order.  The  language  attributed  to  me  by  the  report 
the  case  has  led,  we  are  told,  to  the  inference  that 
also  meant  to  say  that  the  Master  might  adopt  a 
against  individuals  forming  part  only  of  the  Compan; 
if  they  alone  were  the  parties  liable.  K  the  langoage 
the  report  bears  that  construction,  it  is  to  be  regretted  ^ 


> 


.he 
J 
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intended  to  decide  or  say  was^  that  the  claim        1852. 
not  be  admitted  as  a  proof,  and  that  I  doubted    -^^IjCrTJ^' 
rr  it  ought  to  be  admitted  as  a  claim  until  it  had        Cabb. 
\kGwn  that  the  parties  sought  to  be  charged  were 
rties  liable  to  the  demand. 

order  now  to  be  made  will  be  that  the  appeal 
.  be  dismissed  with  costs,  but  without  prejudice 

application  which  may  be  made  to  the  Master 
re  the  debt  against  the  Company  or  Association 
d  to  be  wound  up. 


MILES  V.  DURNFORD. 


July  2. 


S  was  on  appeal  from  the  decision  of  Yice-Chan-     Before  The 
ellor  Kindersley,  reported  2  Simons  (New  Series),    ^Jf^^J^®" 

bere  the  fSstcts  are  stated.  r^]^^  suryiyor 

of  two  ezecu- 

tora,  who  had 

suit  was  instituted  by  an  executor  to  set  aside  taken  out  ad- 

^age  of  a  portion  of  the  assets  of  the  testator,  ^  the*?the? 

by  a  Mr.  Punter ,  jun.,  his  executor.     The  ex-  filed  a  bill  to 

had  died  and  the  Plaintiff  had  taken  out  ad-  mortJjJe*of 

*ation  to  him.     The  ground  on  which  the  mort-  part  of  the 

•I  .1  t       •   t     -%  \  assets  made 

as  sought  to  be  set  aside  was,  that  it  had  been  by  the  de- 

)y  the  Plaintiff's  co-executor,  to  secure  a  debt  ceased  execu- 

.   .  .  tor  as  haying 

had   been  originally   contracted  upon  his  per-  been  a  breach 

lecurity.  But  the  only  evidence  in  support  of  %^J^\i  x 
arge  was  the  recital  in  the  deed,  that  on  the  his  hayinjir 
tion  of  Mr.   Punter,  jun.,  the  mortgagee  had  ^mJJji^^a-  ^ 

advanced  tion  did  not 
disqoalify 
him  from  maintaining  the  suit, 
lot  enough  to  impeach  a  mortgage  of  part  of  the  assets,  that  it  was  made 
e  a  debt  originally  contracted  on  the  personal  security  of  the  executor, 
boat  reference  to  the  assets. 

TT2 
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advanced  to  Mr.  Punter y  jun.^  sums  amounting  to  6001. 
and  that  850/.  part  thereof  was  advanced  to  enable  Hi 
Punter ,  jun.,  as  executor^  to  pay  off  a  mortgage  deb' 
charged  upon  three  leasehold  houses^  part  of  the 
tator's  estate,  and  other  charges  incurred  by  Mr.  Pwidtr^^ 
jim.,  as  executor.     The  mortgage  was  for  37W.,  whicfc*- 
was  recited  to  be  due  for  principal  and  interest  in  respec?'^ 
of  the  350/. 


The  Vice-Chancellor  dismissed  the  bill  on  the  groi 
that  the  Plaintiff  having  taken  upon  himself  the  ad^ 
ministration  of  the  estate  of  his  co-executor,  by 
the  transaction   sought  to  be  impeached  was  eni 
into,  sustained  two  inconsistent  characters,  one  of  whi 
excluded  his  right  to  sue. 


On  the  appeal  being  opened,  their  Lordships 
to  hear  the  question  of  pleading  argued  separately. 


Mr.  Stuart  and  Mr.  Nalder,  for  the  Plaintiff. 

There  being  only  one  Plaintiff,  the  objection  on 
ground  of  misjoinder  is  self-contradictory. 

They  cited  Griffith  v.  Vanheythuyaen  [a) . 


Mr.  Giffard,  for  the  Defendant,  submitted  that 
taking  upon  himself  to  administer  to  the  executor  alli 
to  have  committed  the  breach  of  trust,   the  Plainti 
had  disqualified  himself  from  suing  upon  it. 


►1 


The  Lord  Justice  Knight  Bruce. 

The  case  is  this.   One  of  two  executors,  being 
ing  executor,  committed,  as  it  is  alleged,  a  breach  of  tru^=--^^ 
with  respect  to  the  general  personal  estate,  and  havin--^^ 

d( 

(a)  9  ^are,  86. 
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\  so  died,  and  the  suryiving  execator  of  the  testator, 
cent  of  participation  in  the  breach  of  trust,  made 
lelf  administrator  of  the  executor  who  committed  it. 
of  opinion  that  it  is  competent  for  him  to  file  a  bill 
ati^e  the  transaction,  said  to  be  a  breach  of  trust,  set 
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3r%e  LoKD  Justice  Lord  Cranwobth  concurred. 


*•  Nalder  then  contended  upon  the  merits,  that 
^lie  recitals  of  the  mortgage  deed  it  appeared  that 
[yances,  the  repayment  of  which  the  mortgage 
Lade  to  secure,  had  been  made  to  the  deceased 
without  reference  to  his  representative  character, 
-liat  therefore  a  case  at  all  events  for  inquiry  was 

^3Ut, 


7^  Lord  Justice  Knight  Bruce. 

^  the  evidence  the  security  is  not  in  any  manner 
^^tched.  Assuming  tha,t  all  the  evidence  that  can 
^as  been,  adduced,  the  question  is,  whether  this 
ti^es  such  a  case  of  suspicion  as  that  further  inquiry 
^d  be  directed  or  allowed.  I  am  of  opinion  that 
•  proposition  cannot  be  maintained.  The  only  evi- 
C^  is,  that  the  advances  were  originally  made  without 
^ty,  and  that  the  security  was  afterwards  added. 
.t  is  a  circumstance  deserving  attention,  but  it 
^  not  go  far.  It  is  not  inconsistent  with  proba- 
ta that  the  advances  were  made  for  a  purpose  for 
ch  the  executor  might  properly  borrow  as  executor. 
:^ink  that  the  presumption  is  in  favour  of  the  pro- 
•ty  of  the  transaction,  and  that  the  Plaintiff  wholly 


The  Lord  Justice  Lord  Cranworth  concurred. 
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July  6, 


HORLOCK  V.  HORLOCK. 


Before  The    H^HIS  was  an  appeal  from  a  decision  of  the  Master 

the  Rolls^  upon  a  claim. 


By  a  settlement  dated  the  8th  of  April  1826, 
preyionsly  to,  and  in  contemplation  of  a  marriage 
was  afterwards  solemnized  between  Isaac  John  Hm 
and  Phcebe  Boode,  after  reciting  amongst  other 
that  in  pursuance  of  an  agreement  made  in  oantem] 
tion  of  the  marriage,  Andrew  Christian  Boode,  the  b&frz. 
of  the  bride,  had  transferred  the  sum  of  30,000/.  SL 
Cent.  Consolidated  Bank  Annuities  into  the  namei 


the  trustees  of  the  settlement,  it  was  declared  that  th** 


LoBDs  Jus 

TICBS. 

By  an  ante- 
nuptial settle- 
ment a  fond 
was  declared 
to  be  held 
by  the  traa- 
tees  upon 
trust  tor  the 
intended  wife 
for  life,  for 
her  separate 
use,  without 
pjower  of  an- 
ticipation, 

death  in  trust  trustees,   their  executors,   administrators,   and 

for  the  in-        should  stand  and  be  possessed  of  and  interested  in 
tended  hus-  n.         ^  .  ^   i    • 

band  for  life,    trust  funds,  upon  trust  after  the  marriage,  and  donn, 

Sewe'^oflhe  *^®  ^^  ^^  *^^  intended  wife,  whether  she  should  be 

survivor,  in     coverture  or  not,  to  pay  the  interest,  dividends, 
trust  for  the 
children  of 

the  marriage  as   the  intended  husband  and  wife  should  jointly  appoint^ 
(subject  thereto  and  to  a  separate  power  of  appointment  in  tne  surriror)  inl 
for  tne  children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  daughter! 
twenty-one  or  marriage.     There  was  also  a  power  for  the  trustees,  at ' 
request  of  the  husband  and  wife,  during  their  joint  Uvea,  to  advance,  fbr 
benefit  of  any  child  whoge  portion  should  not  he  vested,  any  part  of  his  or 
presumptive  portion,  and  to  apply  for  or  towards  the  maintenance  or  eA\ 
tion  of  any  such  child  or  children  all  or  an]^  nart  of  the  income  of  sueh  hii 
or  their  presumptive  portions.    The  only  cmlaren  of  the  marriage  were  two  i      ^ 
and  a  daughter.    The  husband  and  wife  appointed  the  trust  fimd  to  the  thr^^ 
children  equally,  to  be  vested  in  sons  at  twenty-one  and  in  the  dansto*^ 
twenty-one  or  marriage,  with  trusts  for  accruer  in  the  event  of  any  child  ^^^P 
before  attaining  a  vested  interest.    By  the  same  deed  the  husband  and  vv^ 
requested  the  trustees  to  pay  for  five  years  after  the  date  of  the  deed  <*^*J*? 
sums  for  the  maintenance  of  the  three  children,  and  after  the  expiration  olthw 
period,  to  pay  150/.  towards  the  maintenance  and  education  of  the  chil^ 
during  the  residue  of  the  life  of  the  wife.    Held,  that  the  maintenance  eliii^ 
did  not  enable  the  wife  to  affect  her  life  interest  by  such  a  prospective  proTi«i<'[^' 
at  all  events  as  regarded  any  period  beyond  the  minority  of  the  sons,  or  '^ 
minority  or  marriage  of  the  daughter. 
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annual  prodnoe  of  the  trust  fdnds^  when  and  as  the  same 
altould  be  received^  nnto  such  person  or  persons^  and  for 
suoli.  ends^  intents^  and  purposes^  as  Phcebe  Boode,  not- 
^*li»tanding  her  intended  or  other  future  coverture, 
attd  cLs  if  she  were  sole  and  unmarried,  should  from  time 
to  tiixxie  by  any  note  or  writing  signed  by  her  own  hand, 
(so  3^  g^xch  note  or  writing  should  not  be  in  the  way  of 
"^"•iciipation,)  direct  or  appoint,  and  in  default  of  such 
ion  or  appointment,  should  pay  the  same  into  the 
hands  of  Phoebe  Boode,  as  her  own  sole  and 
estate,  firee  from  the  debts,  control,  or  engage- 
or  interference  of  her  then  intended  or  any  future 
^^^l>Qnd;  and  firom  and  immediately  after  the  decease 
^    -^^^osbe  Boode,  if  the  said  hcuic  John  Horlock  should 
her,  upon  trust,  during  the  life  of  hacx  John 
*^4)ck,  to  pay  the  interest,  dividends,  and  anniial  pro- 
of the  trust-monies,  stocks,  funds,  and  securities  to 
John  Horlock  and  his  assigns ;  and  afler  the  decease 
)  survivor  of  the  said  Phcebe  Boode  and  heme  John 
^^^^^ock,  upon  trust  to  stand  possessed  of  the  trust 
in  trust  for  all  and  every  of  such  one  or  more  ex- 
of  the  other  or  others  of  the  child  or  children 
Le  marriage,  as  hacx  John  Horlock  and  Phcebe 
-^^^^>c2e  should  appoint ;  and  subject  to  such  joint  direction 
^    appointment  as  the  survivor  should  appoint,  and  sub- 
IP^^  to  such  appointment,  in  trust  for  all  and  every  the 
^^^dren  and  child  of  Phcebe  Boode  by  Isaac  JohnHorlock, 
^Ko  being  a  son  or  sons  should  attain  the  age  of  twenty- 
^^e  years,  or  being  a  daughter  or  daughters  should  attain 
that  age  or  marry,  and  their  respective  executors,  ad- 
ministrators and  assigns,  and  to  be  divided  between  or 
among  them,  if  more  than  one,  in  equal  shares;  and  if 
there  should  be  but  one  such  child,  in  trust  for  such  one 
child,  his  or  her  executors,  administrators,  or  assigns. 
And  it  was  thereby  agreed  and  declared,  that  it  should 
be  lawful  for  the  trustees  and  the  survivors  and  survivor 
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of  them^  his  executors^  administrators,  and  assignsi  afiie^ 
the  decease  of  Phcebe  Boode  and  Isaac  John  Horlock,o^ 
in  the  lifetime  of  them  or  the  survivor  of  them^  at  their, 
his,  or  her  request  in  writing,  to  advance,  pay,  or  appl^ 
for  the  placing  out  in  the  world,  preferment  or  othenrii^ 
for^the  benefit  of  any  child  or  children  of  Phmbe  Booi^ 
by  Isaac  John  Horlock,  whose  portion  should  not  thecm 
be  vested,  all  or  any  part  of  his,  her,  or  their  pre-* 
sumptive  portion  or  portions,  under  the  trusts  therdn— - 
before  expressed  and  contained,  and  to  apply  fixr  or* 
towards  the  maintenance  of  or  education  of  any  suchchiA. 
or  children,  all  or  any  part  of  the  interest,  dividendft^ 
and  annual  produce  of  such  his,  her,  or  their  then  pre- 
sumptive portion  or  portions. 


There  were  only  three  children  of  the  marriage,  Amio^ 
Phoebe  Horlock,  who  was  bom  in  August  1827,  FrederieM:^ 
Geldart  Webb  Horlock,  who  was  bom  in  June  182S>^ 
and  another  child  named  Knightley  Lionel  Horlock,i^ii^^ 
died  an  infant  on  the  29th  of  December  1834. 


On  the  12th  of  February  1834,  Isaac  John  Horlod 
exhibited  a  libel  in  the  Consistory  Court  of  London. 
against  Phoebe  his  wife,  and  on  the  16th  of  May  in  tbi 
same  year,  obtained  a  definitive  sentence  of  divorce. 


By  an  indenture  dated  the  21st  of  June  1834,  m 
made  between  Isaac  John  Horlock  of  the  first 
Phoebe  Horlock  of  the  second  part,  and  John  Backhotu^^ 
the  younger,  tlie  Defendant  Knightley  William  Horloc^^ 
and  Joseph  Blunt  of  the  third  part,  after  reciting  dn 
settlement,  and  that  a  bill  was  then  in  progress  ii 
Parliament  for  dissolving  the  marriage  of  Isaac  Joh^ 
Horlock  and  Phoebe  his  wife,  Isaac  John  Horlock  as^ 
signed  unto  Jo?m  Backhouse  the  younger,  Kniyhtl^ 
William  Horlock,   and  Joseph  Blunt,  their  executor*^ 

administrator^^ 
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listrators^  and  assigns^  all  the  interest^  dividends^ 
annual  produce  to  whicli  Isaac  John  Horlock 
.  be  entitled  under  the  settlement  for  his  life^  in 
be  should  survive  Phcebe  Horloc^  in  respect  of 
im  of  30^000/.  3/.  per  Cent.  Consolidated  Bank 
ities^  to  the  intent  that  the  life  interest  of  Isaa^ 
Horlock  in  the  dividends^  interest^  and  annual  pro- 
of the  trust  fund  might  be  extinguished  for  the 
t  of  the  parties  or  party  who  should  or  might 
le  entitled  to  the  Bank  Annuities^  funds^  and  pre- 
in  remainder  expectant  upon  the  decease  of  the 
or  of  them  the  said  Isaac  John  Horlock  and  Phoebe 
tfe.  And  that  the  rights  and  interest  of  such 
3  or  party  in  the  Bank  Annuities^  fimds^  and  pre- 
might  be  accelerated^  and  that  he  or  she  might 
.e  entitled  upon  the  decease  of  Phoebe  Horlockj  in 
Euid  the  same  manner  as  if  Isaac  John  Horlock 
lead.  The  deed  further  witnessed^  that  in  pursu- 
Lnd  further  performance  of  the  agreement  and  in 
leration  of  the  natural  love  and  affection  which  they 
id  Isaac  John  Horlock  and  Phoebe  his  wife  had  for 
children^  and  in  pursuance  and  execution  of  the 
'  or  authority  to  them  Isaac  John  Horlock  and 
e  his  wife  in  that  behalf  given  and  reserved  by  the 
ment^  they  appointed  that  from  and  immediately 
the  decease  of  Phoebe  Horlock  the  sum  of  30,000/., 
e  stocks,  fimds,  or  securities  in  or  upon  which 
ame  should  be  invested  should  remain  and  be 
ist  for  Frederick  Geldart  Webb  Horlock,  Knightley 
I  Horlock,  and  Anna  Phoebe  Horlock,  to  be  divided 
en  or  among  them  in  equal  shares  and  proportions 
lants  in  common,  and  not  as  joint  tenants;  the 
J  of  Frederick  Geldart  Webb  Horlock  and  Knightley 
I  Horlock  to  be  vested  interests  in  them  respec- 
,  at  their  respective  ages  of  twenty-one  years,  and 
lare  oiAnna  Phoebe  Horlock  to  be  a  vested  interest 
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in  her  at  her  age  (^  twenty-one  jean  at  day  o 
which  should  first  happen,  and  to  be  payable  and  pn^ 
to  them  the  said  three  children,  as  soon  after  the  Rspe^^ 
tire  ages  or  day  should  be  attained;  and  alao  aftsth*^ 
death  of  Phvebe  Horlock,  in  case  of  the  ages  or  daj  h^^ 
pening  in  her  lifetime,  as  conveniently  might  be.  Andi^ 
esse  any  one  or  more  of  the  said  F^rederick  Gtldarl  Vcttf 
Horlock,  Knighiley  Lionel  Horlock,  and  Anna  PMim 
Horlock,  being  Frederick  O.  W.  HorUtek,  or  Kjughlk^ 
lAonel  Horlock  should  die  under  the  age  of  twcntj-onH 
years,  or  being  Anna  Phcebe  Horlock,  should  die  imd^ 
that  age,  and  also  before  she  should  hare  been  manied^ 
then  as  to  the  original  share  or  shares  of  the  t 
which  under  the  appointment  therdnbefbre  < 
should  belong  to  such  of  tiiem  the  said  FrtderiA  G 
dart  Webb  Horlock,  Knigktley  lAonel  Horlock,  and  Jsn^K 
Phade  Horlock  so  dying  as  aforesaid  and  also  Uutps^r" 
or  share  of  the  trust-monies,  stocks,  fiinda,  and  sebiuilM-    * 
which  should  belong  to  or  be  taken  by  the  same  child  <^v3 
children  so  dying  respectiyely  as  aforesaid  undertheno^^ 
stating  proviso,  and  all  the  accumnlatdona  and  nrin^^^ 
if  any,  of  the  interest,  dividends,  and  income  of  tiiedm^^ 
or  shares  of  such  child  or  children  respectiTely  ao  djin^^ 
in  trust  for  the  other,  and  if  more  than  one  the  otho^ 
of  them,  to  be  equally  divided  between  the  same  dnl- 
dren  if  more  than  one,  share  and  share  alike,  as  teniali 
in  common,  and  not  as  joint  tenants,  and  faia,  her,  v 
their  executors,  administratcns,  and  assigns  to  be  vested 
at  the  ages,  day,  or  time  thereinbefore  ^painted  re- 
specting the  original  share  or  shares  of  the  aame  child 
or  children,  and  to  be  payable  and  paid  at  the  time,  and 
several  respective  times  appointed  for  the  payment  of 
the  ori^nal  share  or  shares,  or  as  soon  after  ae  conveni- 
ently might  be.     By  a  further  witnesung  part  at  the 
deed  Isaac  John  Horlock  and  Phcebe  his  wife  i 
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so 


to 


Ft. 


u&d  directed  the  then  trustees  of  the  settlement^  and  the 

and  survivor  of  them^  and  the  trustees  or  trustee 

ti^  time  being  of  the  settlement  fix)m  time  to  time^ 

dimxrix&g  the  term  of  five  years  to  be  computed  fix)m  the 

of  the  now  stating  deed^  if  Phcebe  Horhck  should 

ng  live^  and  if  either  of  them  the  said  Frederick 

Webb  Horhck,  Knightley  Lionel  Horhck^  and 

Phcebe  Horhck  should  die  during  the  term  of  five 

then  during  the  residue  of  the  life  of  Phcebe 

J  hj  and  out  of  the  dividends,  interest,  and 

proceeds    of  the   stocks,   funds,  or    securities 

and  apply  the  annual  sum  of  100/.  for  and 

the  maintenance  and  education  of  the  said 

^icrick  Geldart  Webb  Horhck,  Knightley  Lionel  Hor- 

and  Anna  Phcebe  Horhck,  or  such  of  them  as  should 

^or  the  time  being  living,  but  if  all  of  them  should  be 

at  the  expiration  of  the  term  of  five  years,  then 

thenceforth  by  and  out  of  the  dividends,  interest, 

annual  proceeds  to  pay  and  apply  for  and  towards 

maintenance  and  education  the  annual  sum  of 

h  during  the  residue  of  the  life  of  Phcebe  Horhck, 

some  one  or  more  of  the  said  Frederick  Geldart 

^  Horhck,  Knightley  lAonel  Horhck^  and  Anna 

^OBbe  Horhck,  should  die.    And  fix)m  and  after  the  de- 

of  any  or  either  of  them  after  the  expiration  of  a 

of  five  years,  then  during  the  residue  of  the  life  of 

e  Horhck,  by  and  out  of  the  dividends,  interest, 

annual  proceeds  to  pay  and  apply  the  yearly  sum  of 

'.  for  or  towards  the  maintenance  and  education  of 

'•^*^^^        survivors  or  survivor  of  them  the  said  Frederick 

O^  ^^^dart  Webb  Horhck,  Knightley  Lionel  Horhck,  and 

^^^-'^w  Phmbe  Horhck. 


be 
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a%e  divorce  bill  mentioned  in  the  recitals  of  the  deed 
^  1834,  passed  on  the  25th  of  June  in  that  year. 

In 
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In  the  latter  part  of  the  year   1S34^  PAcpAc  Uor^- 
lock  intermarried  i/vith  Baker  Dcnvson. 


By  an  indenture  dated  the  6th  of  February  1841 
Isaac  John  Horlock   and  Phoebe  Dawson,    in  execu- 
tion of  a  power  in  the  settlement^  appointed  two  ne^ 
trustees  in  the  place  of  two  of  the  trustees  origmaU; 
appointed.     This  deed  recited  the  deed  of  1834^  and  i 
the  declaration  of  trust  it  was  declared  that  the 
should  hold  the  fimd  upon  the  trusts  declared  by  th< 
settlement  and  by  the  deed  of  1834. 


From  the  appointment  of  new  trustees  until  the  5 
of  January  1851,  the  income  of  the  trust  funds  had 
paid  to  Mrs.  Dawson. 


From  the  statement  already  made  it  will  have 
collected  that  Frederick  Geldart  Webb  Horlock  ai 
twenty-one  in  1849.     Anna  Phoebe  Horlock  married  i 
1845  Joseph  James  Ernest  Ely  one  of  the  Defendants. 


Frederick  Geldart  Webb  Horlock  filed  the  daim  intl»-  ^ 
present  suit  claiming  to  be  entitled  to  receive  the 
of  50/.  per  anniun  out  of  the  dividends  of  the  trust  font 
from  the  21st  of  June  1834,  during  the  remainder  of  ^ 
life  of  Phoebe  Dawson,  and  an  order  was  made  in  sat 
stance  according  to  the  claim. 


Mr.  Glasse  and  Mr.  Hobhouse,  for  the  Plaintiffs,  co; 
tended  that  the  appointment  made  by  the  deed  of  1 
for  the  maintenance  of  the  Plaintiffs  was  substantially 
good  execution  of  the  power  conferred  upon  them  by 
maintenance  clause    in  the    settlement.      They  ci 
Longmore  v.  Elcum  {a),  Soames  v.  Martin  (A). 

Mr.  Elnisley  and  Mr.  Mackenzie,  for  Mr.  and  Mr^' 
Ely,  also  supported  the  order. 


—  » 


Mr- 


(a)  2Y.Sf  a  C,  C.  363. 


(b)  10  Sim.  287. 
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r.  Russell  and  Mr.  Kenyan,  for  the  Appellants^  were 
»Jled  upon. 

7%e  LoED  Justice  Knight  Bruce. 

is  plain  that  the  restraint  upon  anticipation,  im- 
1  by  the  settlement  upon  Mrs.  Harlock,  was  not 
bed  by  the  divorce  a  mema  et  thoro,  or  by  the  pro- 
QS  of  the  divorce  bill  at  the  time  of  the  execution 
LC  deed  of  1834,  that  deed  having  been  executed 
'e  the  bill  received  the  royal  assent.  The  ques- 
ts as  to  the  construction  of  the  maintenance  clause, 
lined  in  the  same  division  or  set  of  paragraphs 

the  advancement  clause.  I  am  of  opinion  that 
•ding  to  the  true  construction  of  the  former  clause, 
her  compared  or  not  compared  with  the  rest  of  the 
ciment,  it  did  not  enable  this  lady  to  affect  her  life 
est  by  a  prospective  provision  for  the  maintenance 
sr  children,  or  any  one  or  more  of  them,  at  least 
nd  the  majority  of  a  son  or  the  majority  or  mar- 
\  of  a  daughter.  I  give  no  opinion  whether  she 
1  have    affected  her  life  interest  by  such  a  provi- 

for  a  son  or  daughter,  until  the  majority  of  the 
or  the  majority  or  marriage  of  the  daughter.  That 
stion  does  not  arise,  the  only  dispute  being  as  to  the 
od  after  the  majority  of  the  only  son  who  has  at- 
ed  twenty-one,  and  the  marriage  of  an  only  daughter, 
link  that  the  lady  was  under  an  actual  disability  to 
ct  her  life  estate,  although  I  regret  the  necessity  of 
[eciding. 
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lie  Lord  Justice  Lord  Cranworth  concurred. 


he  appeal  was   allowed,   and  the  claim  dismissed 
lout  costs. 
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WRIGHT  V.  CALLENDEB. 

nnniS  was  an  appeal  fix)m  the  decision  of  Vioe-Chan- 

cellor  Kindersley,  upon  the  construction  of  the  will 

of  William  Wright,  dated  the  8th  of  July  1851,  whereby 

the  testator,  after  bequeathing  a  legacy  of  1002.  and 

directing  his  executors  to  pay  his  debts,  and  funeral  and 

testamentary  expenses  out  of  his  personal  estate,  directed 

them  to  get  in  such  personal  estate,  and  to  stand  pos- 

tnuttoinyest  gessed  thereof,  upon  trust  to  invest  a  sufficient  portion 

portion  there-  thereof  in  the  public  funds  of  Great  Britain,  or  upon 
of  in  the 
funds  to  pro- 
duce an  an- 
nuity of  2L 
per  week»  to 
DO  paid  to 
one  of  his 
sons,  and 
that  after 
hiB  Bon*8  de- 
cease the 


Julsf  10. 
Before  The 

LOBDS  JlJS- 
TICX8. 

A  testator 
directed  his 
executors  to 
stand  pos- 
sessed of  his 
personal 
estate,  upon 


other  Gt>yemment  securities,  to  produce  an  income  of 
21,  a  week,  to  be  paid  by  his  executors  to  his  son  Jame$ 
Wright,  during  the  term  of  his  natural  life,  to  and  for 
his  own  use  and  benefit,  for  his  support  and  maintenance, 
the  said  annuity  to  be  in  bar  and  satisfaction  of  all  claim, 
right,  or  title  to  the  testator's  real  and  personal  estate, 
or  any  part  thereof,  and  from  and  after  the  decease  of 

sum  to  be  so    yg  ^^  g^^^  James,  the  said  sum  so  invested  was  to  fall 
mvested 

should  fall 
into  the  re- 
sidue.    He 
directed  his 
executors, 
as  soon  as 
his  young- 
est child 
should  at- 
tain twen- 
ty-one, to  di- 
vide his  re- 
maining es- 
tate amongst 


into  and  become  part  of  the  residue  of  the  testator's  said 
personal  estate.  And  after  certain  devises  and  bequests 
to  the  testator's  other  children  Thomas,  Isaac,  Rebecca, 
and  Hannah,  the  testator  bequeathed  his  residuary  estate 
as  follows :  '^  And  when  and  as  soon  as  the  youngest  of 
my  said  children  shall  attain  that  age,  upon  trust  that 
my  said  executors  do  and  shall  pay  and  divide  my  said 
residuary  estate^  (all  such  parts  of  which   as   do   not 

already 

all  his  children,  except  the  annuitant,  equally,  and  directed  that,  upon  the  de- 
cease of  the  annuitant,  the  sum  invested  to  produce  his  annuity  shoold  be 
divided  in  like  manner  among  all  the  testator's  other  children  who  should  then 
be  living  and  the  issue  of  such  as  should  be  dead,  share  and  share  alike.  The 
income  of  the  residuary  estate  was  insufficient  to  pay  the  annuity.  Held,  that  the 
annuitant  was  entitled  to  have  the  deficiency  made  up  out  of  the  capital,  but 
not  to  have  the  annuity  valued  and  the  amount  of  the  valuation  paid  to  him. 
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already  consist  of  public  stocks^  funds^  and  securities^  I 
direct  may  in  the  meantime  be  invested  in  the  public 
funds  or  other  Qovempient  securities^)  after  deducting 
the  several  payments  aforesaid^  and  all  due  allowances  to 
my  said  executors^  unto  and  amongst  all  and  every  my 
said  children^  except  my  said  son  James  Wright,  share 
and  share  alike>  to  and  for  their  own  absolute  use  and 
benefit.  And  in  like  manner  I  direct^  that  upon  the 
decease  of  my  said  son  James ,  the  sum  to  be  invested  to 
produce  and  pay  his  annuity  of  2/.  a  week^  shall  be 
divided  unto  and  amongst  all  my  other  children  who 
shall  be  then  livings  or  the  issue  of  such  of  them  as  may 
be  dead^  share  and  share  alike/' 


V, 

Callbndxb* 


The  testator  died  on  the  20th  of  July  1841,  and  the 
executors  invested  the  testator's  residuary  personal  estate 
in  the  purchase  of  2200/.  \7s.  6d.  31.  per  Cent.  Consols^ 
and  applied  the  dividends  thereof  in  payment  of  the 
annuity  of  21.  per  week,  given  to  the  testator's  son  James, 
until  January  1852,  making  up  the  deficiency  of  the 
dividends  for  the  payment  of  the  annuity  out  of  the 
capital  of  the  fimd.  After  January  1852,  entertaining 
some  doubts  as  to  the  propriety  of  so  applying  the 
capital  of  the  ftmd,  they  declined  to  make  any  further 
payment,  except  to  the  extent  of  the  dividends  of  the 
2200/.  17s.  6d.  The  present  suit  was  then  instituted  by 
the  testator's  son  James,  by  way  of  claim,  seeking  to 
have  a  sufficient  sum  set  apart  out  of  the  personal  estate 
of  the  testator,  and  invested  in  the  public  ftmds  or  upon 
Gt)vemment  securities,  pursuant  to  the  terms  of  the  will, 
or  otherwise  to  have  the  annuity  valued,  and  the  sum  at 
which  the  same  should  be  valued  paid  to  the  annuitant 
out  of  the  testator's  personal  estate. 


The  Vice-Chancellor  decided  that  the  annuitant  was 
entitled  to  be  paid  only  the  annual  dividends  of  the 

ftmds 


\ 
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funds  arising  from  the  investment  of  the  testatc^f^' 
residuary  personal  estate. 


Mr.  Malins  and  Mr.  Drewry,  in  support  of  the  ap 

The   Vice-Chancellor    considered    this  case  disti^c:^^ 
guishable  from  May  v.  Bennett  {a),  in  the 
of  a  frmd  being  here  given  to  secure  the  annuity,  with 
limitation  of  the  frind  over  after  the  annuitant's 
upon  trusts  di£fering  from  those  declared  of  the  residi 
We  submit   that  there    is   no    substantial  diffieraii 
between  the  cases,  and  that  the  language  of  the 
shows  that  the  limitations  of  the  fund  and  of  the  residi 
were  not  intended  or  considered  hj  the  testator  to 
substantially  different.    The  case  is  really  the  same 
one  where  an  annuity  is  simply  bequeathed ;   in  whi 
case  the  annuity  must  be  made  up  in  full  before 
residuary  legatee  can  take  anything :  Gordon  y. 
den  {b)f  Davies  v.  Wattier  (c).    The  proper  course  wouft^ 
be  to  set  a  value  upon  the  annuity,  and  pay  the  amount 
which  it  may  be  valued  to  the  Plaintiff  at  once :  Wrwgi 
ton  V.  Colquhoun  {d),  and  the  cases  there  cited. 

They  also  cited  Ex  parte  Wilkinson  (e). 

Mr.  Stuart  and  Mr.  Skebbeare,  for  the  Executon. 

This  is  not  a  bequest  of  an  annuity,  but  a  direct! 
to  set  apart  a  fund  and  pay  the  income  to  the  Plainti 
and  the  capital  after  his  death  to  others.     It  is  one 
and  the  tenant  for  life  has  no  preference  over  thi 
entitled  in  remainder. 


The  Lord  Justice  Lord  Cranworth. 

I  cannot  but  feel  doubtful  when  expressing  an  opinio^^ 

differEr^ 

(a)  1  Buss.  370.  (d)  IDeG.SfS,^  35r. 

(h)  6  Mad. 342.  (e)  SDe  G.^S.m. 

(c)  lS.ii'8. 463. 


Caxlekdbb. 
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from  that  of  Vice-Chancellor  Kindersley,  but  it 

to  be  wondered  at  that  different  minds  sbould 

ri^^^     «i.t  different  conclusions  upon  the  construction  of  a    _      v. 

ill  ^»o    obscurely  worded  as  this  is.    The  view  which  I 

ike  ^ijs   this.     By  the  will  the  testator  has  in  effect  given 

ixi  ^^Kxxxuity  of  104/.  per   annum  to    his  son  James, 

aaA  ^^siA  directed  that  the  annuity  should  be  secured  by 

medsx^  of  a  fund  to  be  set  apart^  out  of  which  it  should 

"be^^id.     The  testator  at  his  death  did  not  leave  suflB- 

cieat;  SLssets  to  raise  a  fimd  out  of  the  dividends  of  which 

fhe  full  annuity  could  be  paid.     The  question  is,  what 

^  ^  \)e  done  under  the  circumstances?     It  has  hardly 

"®®^  attempted  to  be  controverted,  that  if  the  fund  had 

Daeriely  been  directed  to  fall  into  the  residue,  the  an- 

°^taxit  would  be  entitled  to  the  annuity  in  full.    The 

*^^^*  Chancellor,  however,  has  proceeded  upon  this  dis- 

^^^tion,  that  according  to  the  true  construction  of  the 

^''^^*-l^  the  fimd  to  be  appropriated  to  secure  the  annuity, 

^^"^gh  directed  by  the  will  to  fall  into  the  residue  of  the 

^^^^^tor^s  estate,  is  by  a  subsequent  clause  of  the  will 

S^^^^n  to  a  different  class  of  persons  from  those  who  are 

^    -tiave  the  residue. 

^^^ether  that  is  the  proper  construction  to  be  put 

•n  the  will,  I  do  not  think  it  material  to  decide.     I 

disposed,  however,  to  think  that  it  is.     But  what 

^^^^1?     The  testator  intended  104/.  a  year  to  be  paid  to^ 

J,  and  gives  him  that  annuity.     How  is  the  case 

^^^^ed  by  his  saying  that  after  the  death  of  the  an- 

^^^'itoit  the  fiind  set  apart  to  answer  the  annuity  is  given 

— ^?    K  there  had  been  anything  in  the  terms  of  that 

^    ^^  over,  showing  that  the  testator  intended  the  fund  to 

^Dontinued  in  its  integrity  during  the  life  of  the  an- 

^^^^i^tant,  and  in  that  state  to  go  over,  the   argument 

^°^^^-^5ht  be  well  founded.     But  the  direction  to  set  apart 

^^  fund  does  not  denote  the  object  of  the  testator,  but 

"Vol.  II.  U  U  D.  M.  G.      merely 
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1852. 

Weight 

V. 

Callbhdxb. 


merely  the  means  by  whicli  that  object  wa«  to  be 
secured.  I  do  not  see  any  substantial  disdnctkii 
between  this  case  and  May  y.  Bennett.  There^  as  in  tbe 
case  before  the  Courts  the  question  arose  between  ik 
annuitant  and  the  residuary  legatee.  The  testator  i: 
that  case  having  directed  his  executors  to  lay  ont  b 
what  goyemment  security  they  pleased^  as  much  mooes 
as  would  produce  54/.  12s.  per  year,  and  haying  gives 
that  annual  interest  to  his  wife  during  her  life  in  cm 
she  did  not  marry  again,  the  executors  invested  in  th 
5/.  per  Cents,  a  sum  which  yielded  dividends  exactL 
equal  to  the  specified  income.  Eighteen  years  afteae 
wards  those  dividends  were  diminished  by  the  conTcr 
sion  of  the  ^L  per  Cents,  into  4/.  per  Cents.,  and  bectm 
therefore  insufficient  to  meet  the  annuity.  Lgp 
Giffard  held  that  the  setting  apart  the  fund  was  only 
means  to  the  end,  and  that  if  that-  means  fiiiled  tb 
intention  was  that  the  actual  amount  of  the  annuit 
should  be  made  up  out  of  the  other  assets.  What  Lor 
Gifford  said  was  this  :  ''  If  there  is  any  difficulty  i 
making  good  the  difference  out  of  the  general  estate  c 
the  testator,  she  must  have  the  deficiency  raised  frcfc 
time  to  time  by  the  sale  of  parts  of  the  appropriate 
stock.^'  Now,  that  is,  in  my  opinion,  the  equity  and  tb 
only  equity  which  the  annuitant  has.  For  1  see  n 
principle  in  saying  that  where  the  question  is  betiree 
the  annuitant  and  those  entitled  to  the  residuary  estate 
the  annuitant  is  entitled  to  have  the  annuity  valued  aiL 
to  be  paid  the  amount  of  the  valuation  in  respect  of  lii 
annuity.  In  all  the  cases  which  have  been  cited  in  sof 
port  of  that  view,  the  question  has  arisen  between  tbi 
annuitant  and  pecuniary  legatees,  and  not  between  th 
annuitant  and  the  residuary  legatee.  But  as  betwee 
an  annuitant  and  pecuniary  legatees  the  Court  hoA 
that  there  must  be  an  abatement  pari  passu  in  case  o 
deficiency  of  assets,  and  knows  of  no  other  way  of  deal- 
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th  the  subject^  or  of  making  the  requisite  abate- 
-t^lian  hj  means  of  a  valuation.    No  such  question 


liere^  where  all  that  can  be  asked  is  payment  v, 

1^  ATT  MM  I%111>_ 

Qf  ijM,^^    snnuitj^  and  an  investment  of  the  fund  by  way  of 


t: 


r,  and  in  the  event  of  the  dividends  of  that  fimd 

insufficient    to  meet   the  annual  payments   in 

of  the  annuity^  then  to  have  the  deficiency  made 

^poA.    -Gram  time  to  time^  either  by  a  sale  of  portions  of 

^t  Appropriated  stocky  or  out  of  any  other  part  of  the 

T^^i:^^  which  could  be  made  available.     It  may  happen 

^^^'^^^inly  that  by  this  means  the  whole  appropriated 

™^^  'Would  in  the  end  be  exhausted  if  the  annuitant 

^^^^  long  enough.     In  that  case  the  annuitant  would  be 

^^  "ttie  situation  of  any  other  person  to  whom  a  testator 

^[^^^'^eaths  a  benefit  without  leaving  assets  to  provide 

it. 

The  Lord  Justice  Knight  Bruce. 

is  sufficient  to  show  this  to  be  a  case  of  difficulty^ 

/^^•t     Lord    Cranworth    and   Sir   Richard   Kindersley 

^^*^5sir  in  their  views  of  it.    In  electing  between  the 

constructions  that  have  been  put  upon  the  lan- 

of  the  will  before  us,  my  conclusion  is  in  con- 

Lty  with  the  judgment  which  has  just  been  pro- 

^^^^^^^^ced.     The  opinion  formed   by  me  when  I  first 

''^^^     the  will  has   continued   unchanged   during  the 

^''Sxi.xiient ;  it  is  that  Ac  Plaintiff  is  entitled  to  have 

^     "^ill  read  as  if  he  had  been  named  in  it  simply 

^^   xnerely  as  a  legatee  of  an  annuity  of  2/.  per  week  for 

^*         I  am*  certainly  not  disposed  at  present  to  direct 

^^^*   'the  annuity  should  be  valued,  or  to  do  more  than 

^^^^^^^  the  annuitant  from  time  to  time  to  break  into  the 

c^pxt:^  of  the  appropriated  fund  for  the  purpose  of  making 

?^^^^  any  deficiency  in  the  dividends  to  pay  his  annuity. 

^  ^lie  parties  cannot  agree  upon  the  mode  of  raising 

UU2  the 


658 


CASES  IN  CHANCERY. 


1852.        the  deficiency^  the  case  may  be  again  mentioned  to  the 
Court. 


Weight 

V. 

Callbkdeb.        rpjjg  case  was  not  mentioned  again. 


June  29. 
July  1, 17. 

Before  The 
LosDS  Jus- 

TICB8. 

A  testator 
devised  copy- 
holds to  sncn 
uses  as  A, 
and  ^.,  or  the 
survivor  of 
them,  his  ex- 
ecutors or  ad- 
ministrators 
should  ap- 
point, and 
subject  there- 
to to  the  use 
of  A.  and  B,, 
their  heirs 
andasBiKiu 
for  ever  upon 
certain 
trusts;  and 
he  directed 
his  said  trus- 
tees to  sell  the 
copyholds  as 
soon  as  conve- 
niently might 
be.  MeldjUaX 
the  trustees 
could  make 
a  good  title 
to  a  pur- 
chaser with- 
out being 
admitteo. 


GLASS  V.  RICHARDSON. 

rilHIS  was  an  appeal  fix)m  the  decision  of  Vice-Chan- 
cellor  Turner y  reported  in  the  ninth  volume  ol 
Mr.  Hart? 8  Reports^  page  698^  in  a  suit  instituted  by 
vendors^  by  way  of  claim  for  specific  performance  of  a 
contract  to  purchase  certain  copyhold  hereditaments. 

The  Flaintifis  were  trustees  under  the  will  of  Hemy 
Bayfordy  dated  the  30th  of  January  1850^  devising  aQ 
his  freehold  and  copyhold  hereditaments  to  such  uses 
as  the  Plaintiffs  or  the  survivor  of  them^  or  the  executon 
or  administrators  of  such  siu^ivor^  should  by  deed  ap- 
point, and  subject  thereto  to  the  use  of  the  Plaintiffi!^ 
their  heirs  and  assigns  for  ever. 

The  will  contained  a  direction,  that  the  trustees  shoiiI(^^ 
as  soon  as  conveniently  might  be,  sell  the  devised  hen^^^ 
ditaments,  and  gave  power  for  them  to  give  vaUd  dij^t-. 
charges. 

The  Defendant  declined  to  complete  unless  the  Plaixi- 
tiffs  procured  themselves  to  be  admitted,  and  pending 
the  discussions  to  which  this  objection  led,  the  lord  haa 
seized  quousque,  and  commenced  an  action  of  ejectment. 

The  Vice-Chancellor  had    decreed  a    specific  J^' 

formance. 

lb. 
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Mr.  Rogers,  for  the  Plaintiff,  cited  Rex  v.  Lord  of       .1852. 
Manor  of  Oundle  (a),  Boddington  v.   Abemethy  (A),       ^^o'^^^*^ 
Cokeys  Law  Tracts  (c),  and  Holder  v.  Preston  (rf).  «. 

BiCHASDSOir. 

Mr.  Z«e  and  Mr.  Haddon,  for  the  Defendant : — 

The  recent  cases  before  the  Court  of  Queen^s  Bench^ 
relied  npon  by  the  vendors^  do  not  establish  the  propo- 
sition for  which  they  contend^  even  supposing  those 
cases  to  have  been  correctly  decided^  as  to  which  there 
ia  some  doubt.     In  both  of  them  the  lord^  by  accepting 
the  surrender^  might  be  said  to  have  assented  to  the 
Aridgment  of  his  rights  which  might  be  thereby  occa- 
^oned.    But  to  infer  firom  these  cases  that  the  accept- 
^**ioe  of  a  mere  surrender^  in  the  ordinary  form^  to  the 
^^fies  of  the  copyholder's  will,  authorizes  the  copyholder 
^make  such  a  will,  as  that,  under  it,  the  fee  simple  may 
^^  ahifted  without  admission  or  the  payment  of  a  fine, 
'^  to  assume  the  whole  question  in  dispute.     The  ac- 
^^ptajice  of  a  surrender  to  the  use  of  the  copyholder's 
^^^^9  is  only  an  assent  to  the  limitation  of  such  uses  as 
^^  ordinary  custom  of  the  manor  authorizes;  and  there- 
xor^^  if  it  gave  validity  to  such  a  will  as  this,  it  must  fol- 
lo^^   -ttat  the  lord  might  be  compelled  to  accept  a  sur- 
^'^^er  to  the  very  uses  which  were  here  declared.     But 
^  ^^£^na  V.  Lord  of  Manor  of  Witchford  (which  is  not 
^^^E^^^rted),  a  rule  had  been  obtained  in  the  Court  of 
^^^^^n's  Bench,  in  Easter  Term  1838,  calling  on  the 
lor-^^  and  the  steward  of  the  manor  of  Witchford  to  show 
^^^^^e  why  a  mandamus  should  not  issue  commanding 
^^^^  to  accept  a  surrender  of  a  copyhold  tenement  to 
*'*^^^  uses,  for  such  estates,  and  in  such  manner  as  Robert 
^^^^fe  should  at  any  time,  or  from  time  to  time,  by  any 

deed 

(a)  1A.^JE.  283.  (c)  Page  82  {Rawkiru'  edit.), 

{jb)  SB.ScC.  776.  (4)  2  WiU.  400. 
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1852.  deed  or  deeds^  or  by  his  last  will  and  testament 
writing,  to  be  executed  and  attested  by  one  witnen 
more  appoint,  and  in  default  of  such  appointment,  to 

for  ever,  according  to  the  custom  of  the  said 
On  the  case  coming  on  for  argument  in  May 
the  rule  was  discharged;  and  it  appears  firom  a 
which  we  have  of  the  argument,  that  the  distinction 
which  we  are  now  insisting  between  such  a  case  and 
y.  Lord  of  the  Manor  of  Oundle,  was  relied  upon  (a). 

They  referred  to  Scriven  on  Copyholds  (4),  GUberio\ 
Tenures  (c).  Grove  v.  Bastard  {d). 

Mr.  Rogers,  in  reply,  referred  to  Reg.  v.  Steward 
Witchfordj  as  reported  in  the  note  in  1  Q.  B.  355, 
show  that  the  mandamus  there  was  ultimately  gran 
and  that  the  rule  was  discharged  upon  the  previous 
casion  to  which   Mr.  Lee  referred,  on   grounds 
affecting  the  present  question. 

The  Lord  Justice  Knight  Bruce. 

K  the  two  trustees  had  sold  shortly  after  the 
tor^s  death,  and  speedily  exercised  their  actual  or  allege^/ 
power  or  authority,  by  limiting  the  estate  to  the  use  of 
the  purchaser,  or  directing  it  to  vest  in  him,  it  may  be 
that  he  would  have  been  entitled  to  admission  upon  the 
payment  of  a  single  fine,  as  if  the  devise  had  been  at 
once  to  him.   But  if  that  question  ought  to  be  answered 
in  the  Plaintiffs'  favour,  there  is  still  the  question,  whe- 
ther 

(a)  The  mandamtts  appears  Fellows  of  Downing   College, 

to  have  been  ultimately  granted  17  Jar.  697. 

(see  1  Q.  B.  355,  note),  but  the  (b)  Page  175,  4ik  edit. 

point  has  since  been  decided  in  (c)  Page  354,  Stk  ediL 

favour  of  the  lord  in  a  similar  {d)  2  Phil.  619 ;  see  also  1 

case :  see  Flack  v.  Master  arid  De  O.  Mac.  4C  &•  69. 
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e  disputes  which  have  taken  place  have  not  intro-        1852. 
important  embarrassment  and  difficulty.  ^^'TT'^^ 

Cur.  adv.  vuU.       ^      ^' 

BiCHABDSOK. 

Lord  Justice  Lord  Cbanworth.  July  17. 

was  an  appeal  from  a  decretal  order  of  Vice- 
^^^^■^oellor  Turner,  made  on  a  claim  by  the  Plaintiffs. 
^^  <yrier  was,  that  the  Defendant  should  specifically 
^^^'^f'cimn  an  agreement  to  purchase  firom  the  Plaintiffs  a 
^^'^^^^^X  copyhold  estate,  held  of  the  manor  of  Pumeaux 
^/^dm,  in  the  county  of  Herts. 


le  Plaintiffs  are  trustees  for  sale,  named  in  the  will  of 
^^^*^y  Bayfordj  dated  on  the  80th  of  January  1860. 
^^     testator  died  very  soon  afterwards,  his  will  having 


duly  proved  on  the  19th  of  April  in  the  same  year, 
.  On  the  8rd  of  June  1851,  the  Plaintiffs  put  the 
»crty,  which  by  the  will  was  directed  to  be  sold,  up 
by  public  auction,  in  three  lots;  and  the  De- 
^^i^mt,  by  a  memorandum  duly  signed  by  him,  agreed 
^^come  the  purchaser  of  Lot  3,  being  the  property  in 
^^^tion,  at  the  price  of  60/.  Immediately  after  the 
^^>  the  vendors  delivered  an  abstract  of  their  title  to 
^^  lot  in  question,  and  it  is  admitted  that  they  showed 
^  ^ood  title,  subject  to  the  following  objection. 

*The  will  of  the  testator,  so  far  as  it  is  material  to 
state  it,  is  as  follows — [His  Lordship  read  it.] 

The  Defendant  contends  that,  under  this  devise,  the 
Plaintiffs,  as  trustees  for  sale,  cannot  make  a  title  with- 
out first  causing  themselves  to  be  admitted,  and  then 
surrendering  to  him.  The  Plaintiff,  on  the  other  hand, 
say,  that  they  are,  and  always  have  been,  ready  and 
willing  to  execute  to  the  Defendant,  a  bargain  and  sale 
of  the  property  in  question,  and  that  the  Defendant 
will  thereby  be  entitled  to  compel  the  lord  to  admit 

him, 
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1852.  him,  and  so  that  no  admittance  of  the  trustees  is  neoe^' 

^^jr'^'"*^  sary.     The  Vice-Chaneellor  was  dear  in  his  opiiio^*>" 

V.  that  the  Plaintiffs  were  right,  and  so  made  a  decret^B^ 

E1CHABD8ON.  Qj^gj.  ^  ^^^^  f^^^^j.     ^g  j^^  ^Yie  advantage  of  a  foJ^ 

and  apparently  accurate  note  of  what  fell  from  him  L 
giving  his  judgment,  and  I  entirely  concur  in  his 
of  the  case. 


A  testator  disposing  of  a  copyhold  by  his  will,  does 
more  than  name  the  person  whom  the  lord  shall  admit:^ 
and  whether  he  fixes  on  a  person  by  name,  or  authori 
another  to  name  him,  who  accordingly  does  name  Ydnm 
the  result  must  be  the  same.     This  point  was  in  &ct 
decided  in  Holder  v.  Preston  {a) .    It  is  true  that  in 
case  there  was  no  gift  to  the  trustees  for  sale,  in  definili 
of  and  until  appointment  by  them;   but  this,  in  m; 
opinion,  makes  no  difference  so  far  as  relates  to  the 
sent  question.     There  the  bai^in  and  sale  when 
defeated  the  title  of  the  heir;  here  it  will  defeat 
title  of  the  devisees ;  but  the  governing  principle  is 
same  in  both  cases,  namely,  that  the  bargainee  has 
title  directly  from  the  testator,  is  substantially  his 
minee  or  devisee,  and  so  is  entitled  to  call   on  tin 
lord  to  admit  him.     It  was  contended  that  this  was 
hardship  on  the  lord.    But  certainly  that  is  not  so. 
that  the  lord  can  insist  on  is,  that  he  shall  never 
without  either  a  tenant  or  the  possession  of  the  Ian 
and  this  is  effectually  secured  to  hiln  by  his  right 
seizing  the  land  quousque,  upon  the  death  of  the  tenan 
unless  the  heir,  or  some  one  claiming  under  the 
tator^s  will,  comes  in  and  is  admitted. 

In  the  present  case  the  lord  has  exercised  this  rigt'^y 
but  whatever  difficulty  is  thereby  occasioned  to  the  De- 
fendant is  a  difficulty  caused  by  his  own  delay.    The 
Plaintiffs  showed  a  good  title  on  or  within  a  day  or  two 

after       I  M 
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ep  t;lie  3rd  of  June^  and  it  was  not  till  tbe  28th  of 
tr^b^ir  following  that  the  lord  seized.  If  the  Defend- 
t  Ixcu]^  promptly  after  the  title  had  been  shown^  pre-  _  v, 
and  tendered  to  the  Plainti£&^  for  execution^  a  deed 
*gain  and  sale^  it  is  obvious  that  on  receiving  the 
of  the  purchase-money^  they  would  have  exe- 
it^  and  then  the  Defendant  would  have  been  in  a 
icLi.'tion  to  compel  the  lord  to  perfect  his  title^  by 
QS.'C;tiiig  him  long  before  any  steps  had  been  taken 
a  seizure  qtwrnqt^. 


t  "%vas  contended  before  us^  that  the  decision  of  the 
5 — OJliancellor  can  only  be  supported  by  holding  that 
losrd  is  bound  on  a  sale  by  his  tenant  to  accept  a  sur- 
1^:*%  not  to  the  use  of  the  purchaser  and  his  heirs  in 
txal  way^  but  a  surrender  to  such  uses  as  the  pur- 
shall  appoint^  and  for  default  of  appointment^  to 
d  his  heirs^  following  or  nearly  following  the 
mode  adopted  in  conveyances  of  freehold  lands, 
d  i-t  ^as  said  in  argument^  that  although^  where  such 
'"^^^'^eiider  has  been  accepted^  the  lord  may  be  com- 
^^^  to  admit  the  nominee  or  the  appointee  of  the  pur- 
^*®^^,  as  was  decided  in  Rex  v.  Lord  of  the  Manor  of 
^^"^^ie  {a) ;  yet  that  no  case  had  gone  the  length  of 
^^^Xishing  that  the  lord  was  bound  to  accept  such  a 
^^^^"Xider,  and  we  were  referred  to  the  case  of  Begina  v. 
^hford  [b),  and  to  a  note  of  the  argument  there  from 
JNlS.  of  Mr.  Adolphus.  I  desire  to  be  understood 
ving  no  opinion  on  the  point,  whether  the  lord 
^^d  or  would  not  be  boimd  to  accept  such  a  sur- 
er (c).  It  is  sufficient  to  say,  that  no  such  question 
here.  The  point  for  decision  is  not  what  sur- 
^^der  the  lord  was  bound  to  accept,  but  whether  he 

is 

{fl)\A,SfE.  283.  mon  Pleas   in  favour  of  the 

{h)  1  Q.  B.  355,  note.  lord :   Flack  v.  Master    and 

{e)  This  point  has  now  been  Fellows  of  Downing   College, 

decided  by  the  Court  of  Com-  17  Jur.  697. 
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1852.       is  not  bound  to  admit  the  bargainee  of  the  tmstees^  aa 
^"■JP*"^*^      being  in  truth  the  nominee  of  the  devisor.     I  concur 
V.  with  the  Vice-Chancellor  in  thinking  that  he  was,  and 

that  the  case  being  one  admitting  of  no  reasonable 
doubt^  the  order  compelling  the  Defendant  to  complete 
his  purchase  was  perfectly  right,  and  so  that  the  present 
appeal  ought  to  be  dismissed. 

The  Lord  Justice  Enioht  Bruce. 

The  necessary  result  of  Lord  CranwortVs  opinion  is 
the  affirmance  of  the  Vice-Chancellor's  order  or  decree^ 
whatever  my  opinion  may  be.  I  confess  that  I  enter- 
tain some  doubt^  and  am  not  quite  satisfied  that  if  the 
case  had  come  before  me^  as  it  did  before  Sir  George 
Turner,  in  the  first  instance^  I  should  have  dealt  with  it 
as  that  able  judge  did. 

His  Lordship  then  adverted  to  the  particular  drcmn- 
stances  of  the  case^  which^  his  Lordship  said,  led  him  to 
doubt  whether  the  Defendant  was  not  entitled,  either 
without  any  terms  being  imposed  upon  him,  or  upon 
certain  terms  which  his  Lordship  indicated,  to  have  the 
claim  dismissed  without  costs,  without  prejudice  to  an 
action,  and  without  prejudice  to  any  question.  But  his 
Lordship  concluded  by  intimatiug  his  impression,  that 
good  sense  and  moral  justice  were  in  favour  of  what  had 
been  judicially  done  in  the  case,  independently  of  the 
likelihood  that  the  united  opinion  of  Sir  Creorge  Turner 
and  Lord  Cranworth  was  right  in  point  of  technical 
justice. 

Appeal  dismissed  with  costs  (a). 

(a)  See  Eddleatone  y.  Collins,  and  Edwards  y.    Ckampiou, 
post.  Vol.  3. 
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1852. 


In  the  Matter  of  THE  DIRECT    EXETER,    PLY-    j^iy  20, 26. 
MOUTH,      AND      DEVONPORT      RAILWAY 
COMPANY ; 

AND 

In  the  Matter  of  the  JOINT-STOCK  COMPANIES 

WINDING-UP  ACTS,  1848. 

EX  PARTE  WOOLMER  AND  OTHERS. 

rilHIS  was  an  appeal  from  the  decision  of  the  Vice-    Before  The 
Chancellor  Parker ,  reported  in  the  5th  volume  of       ^cbs.^*' 
2>c  Gex  ^  Smalls  Reports,  page  117,  and  it  came  on  to  ^  director  of 
be  heard,  by  arrangement,  at  the  same  time  with  an  an  abortive 
appeal  directly  from  a  decision  of  the  Master,  making  a  registered 

call  upon  the  Appellants.  raflway  Com- 

^  ^^  .  pany  pre- 

sentea  a  pe- 
By  the  order  of  the  Yice-Chancellor  under  appeal,  his  tition  to  We 

Honor  dismissed  the  petition  of  the  Appellants  seeking  ^^*^^tained 
to  dischai^  an  order  made  in  June  1849,  for  winding  the  uatial  or- 
up  the  Company.     The  circumstances  with  reference  to  concurrence 

this  petition  are  fuUy  set  out  in  the  report  of  the  case  in  or  without  op- 
.    ,  position  from 

the  Court  below.  the  other 

directors. 
By  the  other  order  appealed  from,  the  Master  had  who  were 

made  a  call  upon  each  of  the  seven  only  contributories  prepared  and 
upon  the  list  to  raise  a  sum  of  3019/.  4*.,  whereof  86/.  3*.  ^ho  intended 
was  due  in  respect  of  the  only  debt  claimed  against  the  same  step 

Company,  ^^Sf^iot. 
Two  years  afterwards,  and  after  large  expenses  had  been  incurred  in  unsuccess- 
fiillj  attempting  to  retain  other  persons  upon  the  list  of  contributories,  four  of 
the  other  directors  sought  to  discharge  the  winding-up  order. 

Seld,  that  they  could  not  be  heard  to  allege  that  the  order  had  been  wrongly 
obtained. 

Seld  also,  that  they  were  liable  to  contribute  to  the  costs  incurred  under  the 
winding-up  order,  and  that  a  call  had  been  properly  and  not  prematurely  made 
for  that  purpose,  although  there  had  been  no  aaverse  taxation  of  the  costs. 

In  making  a  call  for  the  costs  of  winding  up,  it  is  a  legitimate  course  to 
apportion  the  amount  according  to  the  number  of  shares. 
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1862.        Company^  and  the  remainder  in  respect  of  the  costB  im 
V''^'^^     expenses  incurred  by  the  official  manager  in  winding 
WooLMBB.    the  Company  under  the  Acts.     These  costs  had  * 

taxed  by  one  of  the  Taxing  Masters  at  the  request  of  tlB.<& 
Master. 

The  four  directors^  whose  petitions  had  been  dismiasecS, 
were  the  Appellants  firom  both  the  orders. 


Mr.  Bacon  and  Mr.  71  H.  Terrell  were  for  the  Aj 
pellants. 

Sir  W.  P.  Wood  and  Mr.  Roxburgh,  for  the  Offid^Bl 
Manager. 

Mr.  Malins  and  Mr.  Daniel,  for  Colonel  EUis,  (me  «3tf 
the  directors. 

The  Lord  Justice  Lord  Cranworth. 

This  case  comes  before  us  upon  two  proceedings  • 
firsts  upon  a  petition  by  four  out  of  seven  gentlemeffB^y 
who  constitute  the  list  of  contributories  as  ultimately 
established  in  the  Master's  office^  to  discharge  the  wind" 
ing-up  order;  and^  secondly^  upon  amotion  bythos^ 
same  gentlemen  to  discharge  an  order  of  the  Maste^T^ 
which  was  made  for  a  call  to  raise  a  sum  of  3019/.  4t. 

We  have  already,  in  the  progress  of  the  argmnent^^ 
intimated  our  opinion  that  the  first  application, — I  meac:*-^ 
the  application  by  the  petition  to  dischai^  thewinA" 
ing-up  order,  which  the  Vice-Chancellor  Parker  ha< 
refused  to  discharge, — was  one  which  ought  not  to 
acceded  to.  The  groimd  on  which  we  came  to  thi^ 
conclusion  was,  that  the  winding-up  order,  whether 
rightly  or  wrongly  obtained,  was  an  order  obtained 
practically  as  much  by  the  present  Petitioners  as  by 
Colonel  Ellis.  They,  as  well  as  he,  proposed  to  tak^ 
what  they  thought,  and  perhaps  rightly  thought,  iras  a 

fit 
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Stand  expedient  course.    While  they  were  proceeding  in        1852. 
that  c^oxuse  Colonel  Ellis  was  the  first  to  obtain  the  wind-      V*"^*"^ 
iiig-tij>  order.     It  was  prosecuted  by  him,  but  evidently     Woolxbb. 
with  '^Ixe  sanction  and  concurrence  of  these  Petitioners, 
who  "^ook  as  much  part  in  the  proceeding  as  he  did.   We 
are  oX^^ajr ly  of  opinion  that  they  could  not  say  that 
C5oloriol  Ellis  had  done  wrong  in  obtaining  the  order. 
If  he    l:i.ad  not  done  it,  or  if  he  had  been  a  week  later, 
liicy  'Would  have  got  the  order  themselves.    We  think 
the  ^ice-Chancellor  was  right  in  refusing  the  petition, 
^^  consequently  that  the  appeal  from  his  decision  must 
"^  ^^smissed  with  costs. 

^V^ith  regard  to  the  motion  to  discharge  the  order  for 

^  call,  the  matter  stands  thus : — The  great  object  of  the 

•^^^^^es  obtaining  the  order —  (I  say  the  parties,  because 

^^^^nsider  the  gentlemen  who  are  now  trying  to  dis- 

^^-ige  the  order  as  much  applicants  for  the  order  as 

^^onel  EUis  himself  was) — was  to  fix  the  liability  to 

^^  expenses  of  this  Company,  not  upon  the  managing 

"^^^unittee  only, — the  seven  who  were  eventually  consti- 

^^<^  the  only  contributories, — but  to  throw  that  lia- 

"*"  ty  over  a  much  wider  surface,  to  include  amongst 

contributories  either  the  whole  body  of  the  provi- 

committeemen,  or  certain   of   the  provisional 

mitteemen,  who  were  supposed  to  have  rendered 

^xnselves  more  liable  than  the  general  body,  and,  in 

oi;,  to  disperse  among  thirty  or  forty  the  liabilities 


^^.ch  have  been  eventually  thrown  upon  the  seven.    For 
-^  purpose  they  endeavoured  to  place  upon  the  list  of 
^tributories  a  great  number  of  other  persons.    They 
'«eeded  in  doing  so  as  far  as  the  Master's  office  was 
cemed;  but  those  persons  from  time  to  time  ap- 
^?^^^ed  against  the  decision  of  the  Master,  and  success- 
"*^*Xy  appealed ;  so  that,  instead  of  the  thirty  or  forty 
^^o  were  originally  put  on  the  list,  the  number  was  re- 
duced 
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ducedto  the  seven  who  constituted  the  TMODa^gsgvm  A 
^        ^      mittee.    The  lesnlt  of  all  these  appeals  waa  flatiaj^ 

Ex  parte  '"^  ^  il. 

WooLMBB.  heavy  costs  were  incurred,  —  costs  that  praencHf 
amount  to  the  whole  of  the  sum  now  aonght  tftla 
recovered.  It  turns  out,  therefore,  that  the  attea|l 
to  wind  up  the  affairs  of  the  Company,  and  to  SSm 
the  liability  among  other  persons  besides  the  msm 
eventually  found  to  be  liable,  has  occasioned  the  ooii^ 
which  the  Master  estimates  at  8019/.  4a8.  It  is  Ml 
that  there  has  never  been  any  taxation,  propofyM 
called,  at  which  the  persons  interested  in  reduciiig  At 
amount  of  the  bill  have  been  heard.  The  faUl  Iis%  ho^ 
ever,  been  in  a  sense  taxed.  The  Master  lias  had  it  Ui 
before  an  officer  competent  to  exercise  a  judgment  opa 
it,  and  that  officer,  one  of  the  Taxing  Masters,  hu  id- 
duced  it  to  an  amount  that  leaves  3019/.  49.  due  fiv  As 
whole  demand.  The  Master  thinks  it  proper  thst  ihii 
amount  should  be  raised,  and  we  both  concur  in  think- 
ing that  a  very  reasonable  conclusion. 


It  is  true  that  this  is  a  sum  for  which  the  parties  ibt 
will  be  liable  to  pay  it  have  in  one  sense  had  no  vahe, 
that  is,  they  get  nothing ;  but,  as  was  observed,  that  it 
what  may  be  said  of  any  person  who,  having  nnsncoes- 
fully  resisted  a  demand,  has  to  pay  large  costs.  In  one 
sense  he  gets  nothing,  because  he  was  wrong,  yet  he  got 
a  locum  standi  to  contest  the  point  whether  he  was  right 
or  wrong.  If  his  views  of  the  law  had  been  right,  he 
would  have  got  a  great  benefit.  Who  is  to  pay  ?  Why, 
the  persons  who  have  caused  the  expense.  They  have 
been  endeavouring  to  satisfy  the  Court  that  they  were 
not  the  only  contributories,  but  that  others  were  liable 
with  them,  and  they  endeavoured  to  reduce  the  sum  to 
a  very  small  amount.  They  failed  in  doing  so,  and  for 
their  attempt  they  must  pay. 

If 
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1852.        was  a  reasonable  and  proper  course  to  be  taken, 
that  the  motion  must  be  dismissed  with  costs. 


Ex  parte 

WOOLHEB. 


The  Lord  Justice  Knight  Bruce  concurred. 


J^ly  22.  ATKINSON  v.  GYLBY. 

L^R^JvS'    T^HIS  waa  an  appeal  fh)m  a  decision  of  Vice-Char»^ 

cellor    Kinderstey,    allowing    exceptions   to  th-^^ 


TICES. 


An  insurance  Master's  report,  under  a  decree  in  a  suit  instituted  by  (HL 
Company 

on  behalf  of  all  the  creditors  of  a  testator  named  /( 


lent  money 
on  the  secu- 
rity  of  a  bond 
fpvenbythree 
obH|;ors  to 
two  of  the 


Parker  Gylby,  for  the  administration  of  his  estate. 


The  subject  of  the  exceptions  was  a  claim  canned  i 
directors  and   before  the  Master,  by  the  trustees  and  directors  of 

OT  a  i^olicv 

effected  with    Britannia  Life  Assurance  Company,  who  claimed  a 


the  Company  creditors  of  the  testator,  under  two  bonds  dated  the  7 
by  one  of  the 

of  February  1842,  and  the  19th  of  December  1842,  i 


obligors  on 

Sd  dISosfted  ^^^^^  *^®  testator  had  joined  as  surety  for  one  WtOias^^ 


By  the  former  of  these  bonds,  William  Edwards  am 
the  testator  with  another  co-obligor  beciune  jointly 
severally  bound  to  David  Salomons  and  H.  M.  KemsheoS^^ 

t 


ipOfi 

asacoUateral  Edwards, 
security.    By 
the  terms  of 
the  policy  the 
insurance 
money  was 
charged  on 
funds  and  pro- 
perty of  the 

Company  only.  The  condition  of  the  bond  was  for  payment  of  the  money  W 
with  interest,  and  of  the  premiums  upon  the  policy.  The  insurance  Coniptfi 
was  dissolTed,  their  funds  distributed,  and  their  business  transferred  to  an( ' 

Company,  to  whom  the  obligees  assigned  the  bond.    One  of  the  obligors  

had  not  effected  the  insurance  having  died,  and  the  policy  haying  become  fo*"^^ 
feited  for  nonpayment  of  the  premiums,  the  assignees  of  the  bond  debt  sonfb- 
to  prove  in  the  Master's  office  under  a  decree  for  the  administration  of  tb 
estate  of  the  deceased  obligor.    Held,  that  the  proof  ought  to  be  admitted^ 
the  extent  of  an  unpaid  premium,  which  became  payable  before  the  dissolution*- 
of  the  Company,  although  the  dissolution  took  place  long  before  the  end  oi  w^ 
year  for  wmch  the  premium  was  paid ;  but  that  no  proof  could  be  admitted  w>^ 
any  premiiun  the  time  for  payment  of  which  had  not  arrived  when  the  Cois^y 
was  dissolved. 
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of  the  directors  of  the  London  and  Westminster 
CuL^tTual  Life  Assurance  Society,  in  the  penal  sum  of 
OO^.  The  condition  of  the  bond  recited  that  W.  Ed- 
^€LW^€is  haying  occasion  for  the  sum  of  450/.,  had 
'eg|x:i.e8ted  the  said  David  Salomons  and  H.  M,  Kemshead 
to  X^nd  him  the  same,  which  they  had  agreed  to  do  upon 
ha^ruig  repayment  of  thesaid  sum,in  manner  therein  men- 
tiocK^ed,  and  interest  thereon,  secured  by  the  bond ;  and 
it  p:xroTided,  that  the  bond  should  be  void  upon  payment 
by  ^lie  said  W,  Edwards,  his  heirs,  executors,  or  admi- 
nis^x^tors,  unto  the  said  D.  Salomons  and  H.  M.  Kern- 
she€3t4i,  their  executors,  administrators,  or  assigns,  of  the 
Bunci.  o£  450/.,  in  the  proportions  and  at  the  times  there- 
in znentioned,  with  interest  thereon  at  the  rate  of  5/. 
pei^  c^nt.  per  annum.  And  also  should,  so  long  as  any 
norioy  remained  due  on  the  security  of  the  bond, 
rell  ^nd  truly  pay,  or  cause  to  be  paid,  the  several 
premiums  payable  in  respect  of  two  several  poli- 
assurance  mentioned  in  the  condition,  and  all 
payments  whatsoever  that  should  be  requisite  or 
for  keeping  the  same  on  foot ;  and  should  not, 
such  time  as  aforesaid,  do  any  act  whatsoever 
y  the  two  several  policies  might  be  liable  to  be 
5wrfeit:ed. 


nes 
ithep 


1852. 
Atkinson 

V, 

Gtlbt. 


^J^e  of  the  policies  referred  to  in  the  above  condi- 
tion^   -^^  dated  the  13th  of  July  1841,  and  under  the 
^**^^s    of  three  of  the  directors  of   the  London    and 
Westminster  Mutual  Life  Assurance  Society,  and  was 
niuoVj^ygd  131.   By  it  the  capital,  and  fimds  or  property 
^  ^Ixe  Society,  were  declared  to  be  subject  and  liable, 
*^*^^>s^ding  to  the  provisions  of  the  deed  of  settlement,  to 
VT  "the  sum  of  1000/.  to  the  executors,  administrators, 
^  ^^«igns  of  William  Edwards,  if  he  should  die  before 
^   ^pon  the   1st  of  July  1852,  or  if  he  should  live 
"^^nd  that  day,  and  he,  or  his  assigns,  should  pay,  or 
^OL.  II.  XX  D.  G.  M.  cause 
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id  up,  and  the  Society  was  dissolved  and        1852. 
exist,  (its  business  being  transferred  to  the     j^xHwsoir 
Life  Assurance    Company,)    and  since  the  o. 

October  1844,  there  had  been  no  directors  of 
y,  nor  had  the  Society  since  that  time  had  any 
the  transaction  of  business ;  and  the  capital, 
I  property  of  the  Society  were  shortly  after- 
rtbuted  amongst  the  shareholders  and  mem- 
ding  to  their  shares  and  interests. 

indenture  of  assignment,  dated  the  13th  of 
1844,  Messrs.  Salomons  and  Kemshead^  as 
es  of  the  London  and  Westminster  Assurance 
ssigned  to  several  persons  therein  named,  as 
ad  directors  of  the  Britannia  Life  Assurance 
(among  other  things),  the  above-mentioned 
the  principal  and  other  sums  secured  thereby, 
«rest  due  or  to  become  due  in  respect  of  the 
or  any  of  them,  and  the  said  several  policies 
ce,  subject  nevertheless  as  to  such  policies  of 
to  such  rights  of  equity  of  redemption  as  were 
isting  thereof.  The  premiums  which  became 
e  policy  No.  131,  had  been  paid  up  to  the  1st 
43,  inclusive.  The  premiums  upon  No.  159 
nuary  1844  inclusive.  No  premium  upon 
icy  had  since  been  paid.  By  reason  of  the 
nt  of  the  subsequent  premiums  within  twenty 
they  became  due,  the  two  policies  had  become 
void,  and  they  had  never  been  revived. 

aster  found  that  there  was  due  to  William 
William  Fechney  Black,  and  John  Drewett, 
nd  directors  of  the  Britannia  Life  Assurance 
Princes  Street,  in  the  city  of  London,  as 
of  David  Salomons  and  Henry  Morris  Kem» 
I  of  the  directors  of  the  London  and  Westminster 
ife  Assurance  Society,  and  by  virtue  of  the  two 

X  X  2  bonds 


1 
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1852.        bonds  dated  respectively  the  7th  of  February  1848, 
^^^^jg     the  19th  of  December  1842,  of  William  Edwards 


V.  principal^  and  Frederick  Erasmus  Edwards  and  the 

ator  John  Parker  Gylby,   as   sureties,   (whereby  they^ 
became  severally  bound  to  the  said  David  Salomons  ani 
Henry  Morris  Kemshead  in  the  penal  sums  of  90(M.  aod 
1000/.  conditioned  for  payment  of  the  respective  somr 
of  450/.   and  500/.,  with  interest  at  the  rate  of  5/. 
per    cent,    per  annum    amongst  other    sums  in  th^ 
schedule  mentioned),  the  several  sums  following:  yix— 
for  seven  several  annual  premiums  of  39/.  bs,  each,  ii 
respect  of  a  certain  policy  on  the  life  of  William  Edwards. 
No.  131,  mentioned  in  the  two  several  bonds  accndni 
from  the  1st  otJuly  1844,  to  the  1st  of  July  1850, 
dates  inclusive,  the  sum  of  274/.  15s.  for  six  anni 
premiums  of  40/.  lis.  Sd.  each,  in  respect  of  a 
other  policy  on  the  life  of  William  Edwards,  No.  15^^.^ 
mentioned  in  the  said  two  several  bonds  accruing  liuu-^ 
the  1st  of  January  1845,  to  the  1st  of  January  1850^ 
both  dates  inclusive,  the  sum  of  243/.  10«. 

The  first  exception  was,  that  the  Master  ought  not 
to  have  found  anything  to  be  due  in  respect  of  premiums 
upon  the  policies.     The  Vice-Chancellor  allowed  this 
exception,  and  the  Britannia  Company  appealed  from 
that  decision. 

Mr.  Malins  and  Mr.  Cairns,  ill  support  of  the  appeal. 

The  bonds  are  absolute  unless  the  conditions  in  them 
are  performed ;  and  among  the  most  important  of  these 
conditions  are  those  providing  for  the  payment  of  the 
premiums  necessary  to  keep  on  foot  the  policies,  which 
formed  the  only  security  for  the  advances.  The  sums 
secured  by  the  bonds  were  assignable  in  equity,  and  as 
they  were  assigned  to  another  insurance  Company,  the 
solvency  of  which  is  unquestioned,  there  is  no  pretence 

for 


Gtlbt. 
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br  s&^ing  that  the  contract  was  substantially  changed,  1852. 
^^  latter  Company  having  by  the  arrangements,  be-  Atkihtok 
wc^Tx  the  two  Companies,  taken  upon  themselves  the  _  v. 
&l>iUties  of  the  former.  It  cannot  be  said  that  the  po- 
ci^5s,  the  burden  of  which  the  Britannia  Company  had 
fc^xi.  upon  itself,  ought  not  to  have  been  kept  on  foot, 
b.^  personal  representatives  of  the  testator  never  re- 
to  accept  the  liability  which  the  Britannia  Com- 
took  upon  itself  of  paying  the  insurance  moneys. 
li.«y  ^would  have  had  against  the  Appellants  the  full  bene- 
'  of  the  premiums  previously  paid  to  the  dissolved  Com- 
W3iy.  Moreover,  although  that  Company  had  ceased 
>  csairy  on  business  they  were  not  released  from  their 
*t>ility  upon  the  policies ;  and  if  they  chose  to  direct 
the  premiums  should  be  paid  to  other  persons  as 
agents,  that  would  not  affect  the  contract.  There 
lo  proviso  in  the  bonds  that  the  Company  should 
5  ^>ii  taking  other  insurances  on  lives,  nor  to  determine 
f  ^^"onfine  the  liability  of  the  obligors  in  the  event  of  the 
J^'^^^apany  taking  no  more  insurances.  Suppose  the 
J^^^tapany  had  considered  that  the  insurances  which  they 
t^*^"  effiected  were  sufficient,  and  determined  to  run  no 
fO^*t;lier  risk  by  increasing  their  liability,  would  that  be 
^  Reason  for  putting  an  end  to  the  contract  which  the 
f^tator  entered  into,  and  which  is  not  made  determin- 
able on  any  such  event  ? 

Their  Lordships  only  desired  to  hear  the  Respondents 
idth  reference  to  the  premium  of  39/.  5^.  which  became 
due  on  No.  131,  on  July  1,  1844. 

Mr.  Rolt,  Mr.  Haldane,  and  Mr.  Buckmaster,  for  the 
Respondents. 

The  premium  of  39/.  5^.  was  payable  in  respect  of 
insurance  for  the  year  commencing  on  July  1.  Unless 
the  Company  continued  in  a  condition  to  afford  security 

for 
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1852.        for  the  payment  of  the  insuiance  money  dmhig  &e 


Atkinsoh 


whole  of  this  period  it  did  not  perform  its  part  of  tk 
V.  contract,  and  was  not  entitled  to  the  premium.    Now 

Gtibt.       three  months  after  July  1,  the  Company  by  its  own  act 
dissolved,  and  distributed  the  funds  which  alone,  ac- 
cording to  the  terms  of  the  policy,  afforded  this  secaiity. 
The  payment  of  the  insurance  money  is  to  be  made  out 
of  the  funds  of  the  Company.    The  insurers  must  con- 
tinue to  be  a  Company  having  funds  during  the  whole 
period  for  which  the  premium  is  payable^  or  they  do  by 
their  own  act  render  the  performance  of  the  condition 
of  the  bond  impossible.    The  reasoning  which  applies  to 
the  other  unpaid  premiums  applies  to  this  also.     If  the 
Jfdy  premium  had  been  paid,  it  could  have  been  reco- 
vered back  for  breach  of  contract  on  the  part  of  the 
insurers  in  dissolving  their  Company,  and  withdrawing 
the  funds  which  they  had  charged  with  the  insuraooe. 

Mr.  Malins,  in  reply. 

There  is  no  pretence  for  saying  that  the  contract  has 
been  broken  on  the  part  of  the  insurance  Company. 

[TTie  Lord  Justice  Knight  Bruce. — ^Was  it  not  a 
breach  of  contract  on  the  part  of  the  insurers  to  dissolve 
their  Company  and  part  with  their  fimds?  The  con- 
tract is  for  payment  out  of  the  funds  of  the  Company. 
Must  they  not  continue  to  be  a  Society  having  funds  to 
perform  their  part  of  the  contract  ?] 

There  is  no  contract  on  the  part  of  the  insurers  to 
keep  any  fund  intact.  It  is  the  liability  of  the  Company 
to  the  extent  of  the  fimds,  and  not  the  funds  themselves, 
to  which  the  insured  look.  It  would  lead  to  the  utmost 
inconvenience  to  say  that  the  liability  upon  a  contract 
to  insure  is  to  depend  upon  the  amount  of  funds  which 
the  insurance  Company  may  have  at  any  one  moment, 

or 
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or  upon  the  maimer  in  which  it  may  have  appropriated        1852. 
or  disposed  of  these  funds.  Atkinsok 


7^  Lord  Justice  Lord  Cranworth. 

The  premium  of  39/.  5«.  was  due  in  July  1844.  It 
was  not  till  three  months  afterwards  that  the  Company 
ceased  to  carry  on  business.  Mr.  RoU  contends  that  if 
the  premium  had  been  paid^  it  could  have  been  reco- 
vered back  as  the  consideration  had  fisuled.  The  consi- 
deration^ however^  had  not  failed  totally.  The  assured, 
at  all  events,  had  the  security,  contracted  for,  during  a 
part  of  the  year.  If  Mr.  Roll  is  right  in  his  argument 
as  to  the  true  effect  of  the  contract  being  that  the  Society 
should  continue  to  carry  on  business,  that  might  give  a 
right  to  bring  a  cross  action  for  a  breach  of  the  contract ; 
but  the  damages  in  that  action  would  not  necessarily  be 
measured  by  the  amount  of  the  premium,  39/.  68. 

I  doubt  whether,  looking  at  the  policy,  there  was  any 
such  contract  beyond  this,  that  so  long  as  the  Company 
existed  having  fimds,  those  Tunds  should  belong  to  the 
insured  to  the  extent  mentioned  in  the  policy.  But 
assuming  the  contract  to  go  beyond  this,  still  the  right 
which  it  conferred  in  such  circumstances  as  the  present 
was  not  that  of  resisting  payment  of  the  premium  so 
long  as  the  Company  existed,  but  that  of  recovering 
damages  which  are  at  present  unliquidated. 


V. 

Gylby. 
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ier  opposed  the  motion,  and  referred  to 
burton  (a)';  Reeves  v.  Baker  (b), 

RD8HIP8  ordered  that  the  Plaintiff  should 
r  before  the  first  of  September  1852,  or  in 
3of,  that  the  bill  should  stand  dismissed  for 
lecution. 


NOBTOK 
V. 

White. 


C.  C.  a  626. 
V.  115  (ex  Tela- 

ing  extract  from 
>k  of  the  day  was 
that  the  question 
was  as  to  costs 

t  V.  Baker. 
%  for  Execator  of 
endant. 

motion  to  revive 
im,  or  dismiss.  A 
r  since  filed,  ques- 
costs :  Bumell  v. 
dlingion,  6  Sim. 


461;  Attorney- Generals,  Coop- 
er, 9  Sim.  379. 

J.  E.  Blunt,  for  Plaintiff, 
objects  to  costs;  Bumell  v. 
Duke  of  Wellington,  does  not 
speak  as  to  costs :  Canham  v. 
Vincent,  8  Sim.  277. 

B.  Palmer  replies. 

Cur.  Will  inquire  into  prac- 
tice, and  decide  to-morrow 
morning. 

Tuesday  25th  March, 

M.  K.  said  there  was  no 
case  known  for  giving  Mr.  B. 
Palmer  his  costs.  Therefore, 
no  order  on  this  appHcation. 


CHILD  V.  ELSWORTH.  July  16. 

August  4. 
IS  an  appeal  from  the  decision  of  Vice-Chan-    J©fore  The 

^^  .  LOBDS  Jus- 

Tumer,  upon  the  construction  of  the  will  of        ticks. 
worth,   dated  the   26th  of  February  1833,  Bequests  to 
e  testator  gave,  devised,  and  bequeathed  unto  daughters  of 

nny  Elsworth  all  his  real  and  copyhold  estates,  B.  of  2^1. 

each,  also  to 
ipurtenances,  and  all  his  household  furniture,  the  children 

,  books,  china,  monies,  securities  for  money,  y. *oo/   ^ 

ttels,  personal  estate,  and  effects  whatsoever  be  equally 

and   ^^*f®*^ 

among  them, 

be  paid  twelve  months  afler  the  decease  of  the  testator's  widow. 

f^  to  be  postponed  as  to  aU  the  bequests  till  after  the  widow's  death. 


680  CASES  IN  CHANCERY. 

1852.        bjolA  wheresoever^  and  of  what  nature  or  kind  8oe?er,  fi 
^"TT^"^^      and  during  her  natural  life,  subject  nevertheLess  to 

V,  charged  and  chargeable  with  the  payments  and  bequots^^^ 

Elswobth.    thereinafter  mentioned.    And  after  giving  and  beqtieatk ^ 

mg  various  legacies,  and  appointing  specific  periodB  for^ 
their  payment,  except  in  the  instance  of  two  small 
legacies  given  to  the  legators  for  their  trouble,  the  will 
proceeded  in  the  words  following: — "Also  I  give  and 
bequeath  to  John,  Thomns,  Mary,  Ellen^  Elizabeth,  Jom 
and  Margaret,  the  sons  and  daughters  of  my  unde 
William  Deighton,  the  sum  of  200/.  each,  also  to  the 
children  of  Henry  the  son  of  my  said  imde  WiHiam 
Deighton,  the  sum  of  200/.  to  be  divided  equally  amongst 
them,  to  be  paid  twelve  months  after  the  decease  of  my 
said  wife." 

The  question  was,  whether  the  direction  as  to  the 
period  of  payment  applied  to  the  legacies  of  200/.  each, 
given  to  the  sons  and  daughters  of  WiUiam  Deighton. 

The  Vice-Chancellor  held  that  it  only  applied  to  the 
200/.  given  to  the  children  of  Henry. 

Mr.  Glasse  and  Mr.  J.  V.  Prior,  were  for  the  Appd- 

lants. 

Mr.  Stuart  and  Mr.  Springall  Thompson,  were  for  the 
Respondents. 

Richards  v.  Baker  {a).  Fenny  v,  Ewestace  (A),  Walker 
V.  Tipping  {c),  were  cited. 

August  4.  The  Lord  Justice  Lord  Cranworth. 

The  only  question  in  this  case  is,  as  to  the  time  at 

which  a  legacy  of  200/.  given  to  Ellen  Deighton,  under 

whom 

(a)  2  Atk.  321.  (6)  4  Mau.  ^  SeL  58. 

(t)  9  Hare,  800. 
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ifbOi^X      -the  Plaintiflf   derives  title,  was  payable.    The 

VtoX^'tiiflF  says  it  was  payable  at  the  end  of  a  year  from 

tSaft  '^^stator's  decease.     The  Defendant  contends,  the 

-pftyKx^xit  is,  according  to  the  true  construction  of  the 

'^^  postponed  till  the  expiration  of  twelye  months  after 

^^  ^eath  of  the  testator's  widow. 

[His  Lordship  read  the  material  parts  of  the  will.] 

The  general  rule  was  not  disputed,  (indeed  it  is  so 
well  established  as  to  admit  of  no  doubt),  that  in  the 
absence  of   express   direction   to  the   contrary,  every 
general  pecuniary  legacy  is  payable  at  the  end  of  a 
year  from  the  death  of  the  testator.     The  question  is, 
whether  there  is  anything  on  the  face  of  this  will  to  take 
out  of  this  general  rule  the  legacies  given  to  John,  Tho- 
mas, Mary,  Ellen,  Elizabeth,  Jane,  and  Margaret,  sons 
and  daughters  of  William  Deighton, 

The  decision  must  turn  on  the  point,  whether  the 
words,  "  to  be  paid  twelve  months  after  the  decease  of 
my  said  wife,''  arc  to  be  read  as  applicable  to  the  legacies 
given  to  the  seven  children  of  the  testator's  uncle  Wil- 
liam  Deighton,  or  only  to  the  legacy  given  to  the  children 
of  his  deceased  son  Henry,  Sir  George  Turner  adopted 
the  latter  construction,  and  so  held  that  there  was  no 
postponement  of  the  legacies  given  to  the  seven  children 
of  WiUiam  Deighton, 

With  a  most  sincere  respect  for  his  judgment  we  have 
come  to  a  different  conclusion.  The  words  '^to  be 
paid,"  &c.,  import  a  qualification  of  what  has  gone 
before ;  the  question  is,  to  how  much  of  what  has  gone 
before  does  that  qualification  extend.  We  are  of  opinion 
that  it  is  a  qualification  attaching  on  all  the  legacies 
given  to  the  seven  children,  as  well  as  to  the  grand- 
children of  William  Deighton.     It  would  be  diflScult  to 

say 


1852. 
Child. 

V, 

Elswobth. 
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say  tliat  either  mode  of  construing  the  language  i 
grammatically  incorrect.     But  yet  in  strictnen,  if  tli^ 


V.  words  '^  to  be  paid  twelve  months  after  the  decease 

Elswobth.    ^y  ^^^  „  are  to  be  confined  to  the  children  rf  di^ 

deceased  son  Henry,  and  not  to  extend  to  the  seven, 
living  children^  those  words  ought  to  have  been  oon* 
nected  with  what  went  before,  by  the  copulative  '*  ani" 
The  immediately  preceding  words  *'  to  be  equally  di- 
vided between  them,"  import  a  qualification  which  cer- 
tainly relates  solely  to  the  children  of  Henry,  If  th^ 
words  immediately  following  were  intended  as  a  fiiriheir' 
qualification  on  the  same  legacy  only,  then  the  language 
ought  in  strictness  to  have  been,  ^'  and  to  be  paid,''  ftc.^ 
whereas  there  is  no  necessity  for  such  a  copulative  i: 
the  second  qualification,  namely,  that  indicating 
time  of  payment,  is  to  be  read  as  applicable  to 
whole  class,  children  and  grandchildren  of  WHUem^ 
Deighton,  as  to  whom  there  had  been  no  previous  qiuu— 
Ufication  at  all. 

It  is  material  to  observe  that  the  bequest  in  questioiB-^ 
beginning  '^  also  I  give,''  and  ending  "  after  the  decea»-^25 
of  my  said  wife,"  is  one  bequest.    There  is  only  one 
of  operative  words,  and  there  is  only  one  class  of  ol 
jects,   namely,   the  descendants  of  William  Deightoi^'-' 
The  sum  given  to  the  children  of  the  deceased  child  i-^ 
the  same  as  that  given  to  each  of  the  seven  childie^^ 
who  were  Uving  and  who  are  named  in  the  will.    Tb.^ 
inference  is  not  unreasonable  that  the   testator  coa— 
templated  an  equal  bounty  to  all,  treating  the  childieEi 
of  the  deceased  son  as  standing  in  the  place  of  their 
fisither;  and  this  equality  would  or  might  be  entirely 
disturbed  if  the  time  of  payment  should  not  be  the  same 
for  all.     There  are  no  other  legacies  given  by  the  will, 
the  time  for  payment  of  which  is  not  expressly  pointed 
out,  except  the  small  legacies  of  30/.  to  each  of  the 

executon 
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be 
heir 

nd 
tate 

t 


to 


X\x^ 


for  their  trouble ;  and  the  presumption  there- 

"t^hat  the  testator  intended  in  all  cases  to  indicate 

of  payment.     The  legacies  to  the  executors  for 

uble,  would  of  course  be  retained  by  themselves, 

'^ild  naturally  be  appropriated  by  them  when  the 

the  assets  permitted  it.     As  to  them,  therefore, 

-^za^inecessary  to  name  a  time  for  payment,  and  the 

Kx  to  do  so  can  hardly  be  treated  as  an  exception 

^^eneral  rule  followed  by  the  testator  :  i.  e.  in  all 

say  when  each  legacy  should  be  payable.     It  is 

c^essary  to  add,  that  we  have  caused  the  original 

\ye  examined,  and  it  appears  that  the  whole  gift 

in  cp^^t^tion  to  the  children  and  grandchildren  of  William 

I^^^*on,  including  the  direction  for  the  time  of  pay- 

ment;^    is  written  continuously  as  one  sentence,  and  is 

^^>«^^  with  a  fiill  stop. 

^^^  the  whole,  therefore,  we  have  come  to  the  con- 
^*^^oxi  that  none  of  these  legacies  are  payable  till  after 
^  ^eath  of  the  widow ;  and  the  result  is,  that  the  order 
*^e  by  the  Vice-Chancellor  must  be  varied,  and 
^^^d  of  directing  payment  of  the  200/.  and  interest  to 
^  T^laintiff,  it  will  direct  according  to  the  alternative 
^^'^^er  of  the  claim,  that  200/.  shall  be  brought  into 
^^  '^  and  invested  for  the  benefit  of  the  Defendant  the 
for  her  life,  with  liberty  to  apply  after  her  death. 


1852. 
Child 

V. 

Elswobth. 


00 


e  case  is  one  in  which  we  have  not  derived,  nor 

we  expect  to  derive,  much  assistance  from  previous 

ons.     It  is,  according  to  the  language  of  Lord 

'^  ^enborough,  a  question  rather  for  a  grammarian  than 

^^^wyer,  and  which  a  schoolmaster  might  decide  as  well 

f^  a  judge ;  but  perhaps  the  cases  of  Cole  v.  Rawlin- 

gon  (fl),  Richards  v.  Baker  (i),  and  Fenny  y.  Ewstace  (c), 

0)re  not  without  a  bearing  on  the  subject. 

(fl)  1  8alk.  234.  (h)  2  Atk.  321.  (e)  4»  M.  ^  S.  58. 
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1852. 


July  28.  PLOWDEN  t;.  HYDE. 

August  4i.  

Before  The  'T^HIS  was  an  appeal  from  the  decision  of  Vice-Chan— 
^^rd^^'  ccUor  Kindersley,   reported  in  2   Stmom,  Nct#^ 


TICE8. 


The  owner  of  Series,  171,  holding  that  the  will  of  Henry  Chieheksf 


re— 


Si?^  tothe  ^^^^^y  bearing  date  the  15th  of  May  1811,  was 

usual  uses  to   voked  as  to  two  parcels  of  land  thereby  devised, 
bar  dower, 
mortgaj^ed  it 

h7  ^e  OTo-  -^y  virtue  of  indentures  of  lease  and  release,  dated  th^ 

TiBo  for  re-      22nd  and  23rd  of  ^j^ri/ 1811,  some  messuages  and  landau 
the  estate  was  ^^^^^  dX  Boldre  in  the  co\mtj  oi  Southampton  8too3- 

agreed  to  be    limited    to   such    uses   as   Henry  Chicheley  Plowdam- 

re-conveyed 

to  him,  his       should  by  deed  or  will  appoint,  and  for  default  of  ap — 

heirs,  ap-        pointment  to  the  use  of  him  the  said  H.  C.  Phwdemm 
pointees,  or      *^ 

assigns,  or  to  for  life,  with  remainder  to  the  use  of «/.  Dyneley  durin^p 

peSon?  to      *^®  ^®  ^^  »^d  ^  *™**  ^or  ^^^  ^^  ^-  ^-  I'lowden,  wA 
such  uses,        after  the  determination  of  that  estate,  to  the  use  of  th^ 

manner  as  he    ^^  ^'  ^-  Plowden  and  his  heirs, 
or  they  should 
direct.   After 

executingthis       Qn  the  Ist  of  May  1811,  Mr.  Plowden  mortgaaea* 

mortgage  the       , 

testator  made  this  property  to  William  Newton  for  3000/.     The  mOTt- — 

^^V'     gage  was  eflfectedbvindenturesofleaseandrdeasedrte^ 

vismg  the         "  ^^  •  . 

estate,  and       the  30th  o{  April  BnA  the  1st  of  ikf(ayl811,  whereby PfoiP*"  ^ 
paid^off  the^   ^^^  appointed  and  released  and  Dyneley  released  the 

mortgage,        perty  in  question  to  William  Newton  and  his  heirs,  suW 

takmg  a  re-  •      /•  • 

conveyance      ^  *  proviso  for  redemption  thus  expressed :  "  Profn 

tothesMue      always,  and  it  is  hereby  declared  and  agreed,  that 
uses,  in  Dar  ot 

the  dower,  as  the  said  H,  C.  Plowden,  his  heirs,  appointees, 
8ubi?cUo^**  tors,  administrators,  or  assigns  shall  pay  or  cause  to 

before  the        paid  to  the  said  William  Newton,  his  executors,  adnuB-  - 
mortgage,  the  :.^4nr-^ 

dower  trustee  istratOP^ 

being  the  same  person  in  both  deeds.  The  testator  died  before  the  WiUb  Ae"^ 
e4ime  into  operation.  JTeld,  that  the  will  was  not  revoked  as  to  the  estate  rff 
question. 
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r&tOTS,  or  assigns^  the  sum  of  8000/.  of  ftc.,  with  inte-  1852. 
it  fit  the  rate  of  5/.  per  cent,  per  anntim,  on  the  Ist 
f  of  November  next  ensuing^  then  the  said  WU^ 
ITS'  Newton,  his  heirs  and  assigns^  and  all  persons 
JTttJTig  under  him  or  them^  shall  and  will^  npon  the 
^txest  and  at  the  costs  and  charges  of  the  said  H.  C. 
i,  hiB  heirs,  appointees,  or  assigns,  reK»nvey  and 
the  premises  unto  the  said  Henry  Chicheley 
\otwoden,  his  heirs,  appointees^  or  assigns^  or  to  such 
ior  person  or  persons^  to  such  uses^  and  in  such  manner 
be  or  they  shall  direct.^' 

Besides  this  property  at  Boldre,  H.  C.  Plowden  was 
tliis  time  the  equitable  owner  of  some  land  at  South 
i^itie^ley,  called  Hormcroft,  which  he  had  in  1809 
xsliased  at  a  sale  by  auction,  but  which  land  had  never 
511.  conveyed  to  him. 

tJixcler  these  circumstances  H.  C.  Plowden  made  his 
^  on  the  15th  of  May  1811,  bearing  date  on  that  day, 
"-  lie  thereby  devised  all  his  real  estates  at  Boldre  and 
^^h,  JBaddesley  to  the  said  John  Dyneley  and  his  heirs, 
►  tlxe  use  of  his  wife  during  her  widowhood,  and  then 
P^^  trust  to  sell  and  divide  the  proceeds  of  the  sale 
"^^Xig  certain  persons  named  in  the  will. 

-^^  indentures  of  lease  and  release  dated  the  8th  and 
^  o{  November  1811,  the  lands  at  Sotith  Baddesley, 
*^t:iacted  to  be  purchased  in  1809,  were  duly  conveyed 
'.  C.  Plowden  and  his  heirs,  to  the  usual  uses  to  bar 
er,  f .  e.  to  such  uses  as  he  should  appoint,  and  in 
•-^^t  of  appointment,  to  the  use  of  himself  for  life, 
^t^  remainder  to  the  use  of  John  Dyneley,  his  executors 
^^^  administrators,  during  the  life  of  and  in  trust  for  the 
^■i  H.  C.  Plowden  and  his  assigns,  and  after  the  deter- 
^^^i^tion  of  that  estate,  to  the  use  of  the  said  H.  C 
"KHrden  his  heirs  and  assigns. 

In 
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1852.  In  December  1813,  H.  C.  Plowden  paid  oflf  the  mor*^ 

gage  debt  due  to  Newton,  and  by  indentures  of  lease  aiv- 
release  dated  the  6th  and  7th  of  December  1813,  tW 

Htds.        mortgaged  lands  and  hereditaments  were  reconTeyed 

Newton  to  H.  C.  Plowden  and  his  heirs^  to  the  sank 
uses  precisely  to  which  they  stood  limited  prerioufily 
the  mortgage. 


Plowdbn. 

V. 


Mr.  Plowden  died  in  1821,  leaving  his  widow 
viving  him ;  she  died  his  widow  in  1845,  and  under  Hmj 
trusts  of  the  will  the  devised  property  thai 
saleable. 


A  suit  was  instituted  for  the  purpose  of  having 
trusts  of  the  will  carried  into  execution,  and  an 
was  made  directing  a  sale. 


One  of  the  purchasers  required  the  concurrence  c^tl:^* 
heir-at-law,  on  the  ground  that  the  devise  was  revol 
by  the  deeds  o{  November  1811  and  December  1813, 
thereupon  a  petition  was  presented  by  one  of  the  partii 
interested  in  the  produce  of  the  sale,  praying  (amoi 
other  things)  that  it  might  be  declared  that  the  deed 
reconveyance  of  the  7th  of  December  1813,  did  not  as 
the  hereditaments  comprised  in  that  deed,  operate  as 
revocation  of  the  will  of  Henry  Chicheley  Plowden 
testator  in  the  cause,  and  that  the  legal  estate  in  ^A^^^^^^ 
same  hereditaments  descended  upon  the  death  of  tb^^^^ 
testator  to  his  heir-at-law  as  a  trustee  for  the  devise^^^^ 
under  his  will  of  the  equity  of  redemption  thereof,  an 
that  it  might  be  declared  that  the  hereditaments  coi 
prised  in  the  deed  of  conveyance  of  the  9th  of  Nofoembe"^'^ 
1811,  also  stated  in  the  petition,  were  devised  by  the 
of  the  testator,  he  having  contracted  to  purchase  th' 
same  prior  to  the  date  thereof,  and  that  if  the  Cour^ 
should  be  of  opinion  that  the  devise  of  the  last-men-      f 

ticmc^ 
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ed  hereditaments  was  revoked  by  the  said  conveyance^ 
1.  that  it  might  be  declared  that  the  Defendant 
%es  Ckicheley  Plowden  (who  was  the  son  and  heir  of 
tes  Chicheley  Plowden  the  testator^s  original  heir) 
bound  to  elect  between  the  last-mentioned  heredi- 
ents  and  the  monies  jjo  which  he  would  become 
tied  imder  the  same  will  by  virtue  of  the  bequest 
lis  late  father^  mentioned  in  the  petition^  and  that  if 
iliould  elect  to  confirm  the  will^  then  that  he  might 
leclared  a  trustee  of  the  same  hereditaments  for  the 
sees  under  the  testator's  will. 
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1852. 
Plowdek 

V. 

Hyde. 


lie  Yice-Chancellor  held^  that  both  as  to  the  lands  at 
tire  and  those  called  Homscroft,  the  will  was  re- 
^d.     From  this  decision  the  Petitioners  appealed. 

Cr.  Willcock  and  Mr.  Jessell  supported  the  appeal. 

tj.  Russell  and  Mr.  Lemn,  for  the  heir  of  the  tes- 
heir-at-law. 


Ijr.  Malins,  Mr.  Hetherington,  Mr.  H,  Stevens,  and 
ErsHne,  appeared  for  other  parties. 

lie  arguments  and  authorities  relied  upon  appear 
Lciently  from  the  judgments. 

The  Lord  Justice  Knight  Bruce. 

Mie  question  of  revocation  or  ademption^  the  only 
stion  argued  before  us,  in  this  case,  relates  to  two 
inct  portions  of  the  real  estates  .of  Mr.  Henry 
cheley  Plowden,  the  testator  in  the  cause :  one  in- 
ied  in  a  mortgage  of  the  1st  of  May  181 1,  and  a 
tveyance  of  the  7th  of  December  1813;  the  other 
luded  in  neither  of  those  instruments,  but  comprised 
a  deed  of  the  9th  of  November  1811.  With  regard 
Vol.  II.  Y  Y  d.  g.  m.     to 


August  4. 
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to  the  latter  portion^  I  am  unable  to  distmgoisk  thi^ 
firom  the  case  of  Rawlins  v.  Burgis  (a),  which^  ded^^ 
ed  in  1814  by  a  careful  Judge^  since  followed  in 
than  one  instance,  and  never,  so  far  as  I  am 
overruled,  I  do  not  think  that  we  ought  to  refdse  to 
low  now,  whether,  if  the  point  of  revocation  or  ademj 
tion,  that  it  determined,  were  new,  I  should  have  held 
opinion  in  conformity  with  that  decision  or  not;  as 
which  it  is  unnecessary  for  one  to  say  anything. 


"With  respect  to  the  other  portion,  the  title 
thus.  The  hereditaments  of  which  it  consists 
been  acquired  by  the  testator,  were  by  his  desire 
veyed  on  the  23rd  of  April  1811  in  this  manner;  to 
uses  as  the  testator  should  by  deed  or  will  appoint 
in  default  of  and  until  appointment,  to  the  use  of 
testator  for  his  life,  with  remainder  to  the  use  of 
Dyneley,  his  executors,  administrators,  and  assigns 
ing  the  testator's  life,  in  trust  for  the  testator, 
remainder  to  the  use  of  the  testator,  his  heiis 
assigns  for  ever. 


Very  soon  afterwards,  namely,  on  the  Ist  of  Mof  181 
he  mortgaged  these  hereditaments  in  fee,  Mr.  Dyndi 
as  his  trustee,  joining  in  the  mortgage.     The  moi 
was  Mr.  Newton,  whom,  in  December  1813,  the 
paid  off;  whereupon  by  his  direction  Mr.  Newton,  on 

7th  of  December  1813,  conveyed  the  mortgaged  hered ^^ 

taments  to  the  testator  and  his  heirs,  to  such  uses 
the  testator  should  by  deed  or  will  appoint;  and 
default  of  and  until  appointment,  to  the  use  of 
testator  for  his  life,  with  remainder  to  the  use  of  JC:^ 
Dyneley,  his    executors,   administrators,   and   assigi»^j 
during  the  testator's  life,  in  trust  for  the  testator;  witB 

remaind^ 


(a)  2  Ves.  Sf  B.  382. 


V  '.pi 
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•jooainder  to  the  use  of  the  testator^  his  heirs  and 
signs  for  ever.  The  testator's  will  devising  these 
sreditaments  having  been  made  on  the  15th  oi  May 
H  X^  the  point  has  arisen^  whether  the  effect  of  the  con- 
^yaxice  of  the  7th  oi  December  1813  was  or  was  not  to 
sndeT  the  will  inoperative  as  to  them ;  a  suggestion 
bicJi^  however  startling  to  common  sense^  however 
yt^ig^n  to  natural  equity,  is  yet  rendered  plausible,  if 
ot  sound,  by  the  state  of  the  positive  law  of  England 
'  it  stood  when  the  testator  died  in  1821,  a  state  upon 
^  particular  subject  which  was  discreditable  to  a  civil- 
i  cjo-imtry.  It  has  since  been  altered^  but  not  with 
to  the  property  of  those  who  had  ceased  to 
►re  1838.  Their  property  is  subject  to  the  old 
,  '^^v'liich,  however,  was  such,  upon  the  present  point, 
t  ixo  man,  I  suppose,  would  be  willing,  without  abso- 
B  ^x^ocssity,  to  treat  a  case  as  falling  within  it.  Does 
5  ^^^oossity  exist  here?  I  think  not.  I  am  of  opinion 
attilxe  object  and  intention  of  the  deed  of  the  1st  of  May 
rt^>  ^svss  to  make  a  mortgage  in  fee,  and  not  otherwise 
>  aoD^et  the  title  of  the  mortgaged  property ;  and  the 
onvey  ance  of  the  7th  of  December  1813,  having  been  to 
he  a^ooae  uses,  and  for  the  same  purposes,  as  the  uses 
^^  ^Ixe  purposes  by  which  it  stood  affected  immediately 
•^^or^  the  making  of  the  mortgage  of  the  1st  of  May 
^  i  my  view  of  the  matter  is,  that  the  conveyance  of 
^  did  not,  beyond  freeing  the  property  from  the 
^^^^gage,  affect  the  title  to  the  lands,  or  the  testator's 
'  ^^^^t  in  them,  or  his  power  over  them,  otherwise  than 
^^ilr  only  as  to  make  that  wholly  or  in  part  legal, 
^^li  before  had  been  merely  equitable. 

'•^t;  ig  true  that  Mr.  Dyneley  never  was  more  than  a 

^^^  trustee  for  the  testator.     This,  however,  seems  to 

^^  to  make  no  difference.     For  if  it  is  conceded,  as  in 

^^  opinion  it  ought  to  be,  that  by  the  deed  of  mortgage 

Y  Y  2  the 
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id  the  authorities  then  eited^  and  every  other  within        1852. 
J  knowledge,  that  it  could  on  this  dispute  be  impor-     ^^"^    *^^ 
it  to  refer  to,  I  think  that  as  to  the  question  of  revo-  «. 

ion  or  ademption,  this  case  stands  exactly  on  the 
ting  on  which  it  would  have  stood  if  the  testator, 
•ing  immediately  before  the  mortgage  been  simply 
led  in  fee,  had,  upon  paying  it  off,  taken  fix)m  the 
rtgagee  a  simple  reconveyance  to  himself  in  fee; 
a.ase  having  immediately  before  the  mortgage  held 
jjroperty,  subject  to  the  usual  limitations  for  prevent- 

dower,  he  upon  paying  it  off  took  fix)m  the  mort- 
ee  a  conveyance  or  reconveyance,  having  limitations 

same  in  form,  substance,  and  object  (even  the  trustee 
^g  the  same)  as  existed  when  the  mortgage  was 
ie.  I  am  therefore  of  opinion  that  it  may,  consist- 
ly  with  T^ckner  v.  Tickner  (a),  Rawlins  v.  Burgis  (i), 
l  with  every  established  rule  of  law,  be  held,  as  I  do 
d,  that  this  testator's  testamentary  dispositions  are 
litably  in  force  mth  respect  to  the  mortgaged  por- 
^  of  his  real  estates,  and  that  so  far  at  least  it  is  not 
tunbent  on  the  Court  to  defeat  his  wishes,  disappoint 
intentions,  and  subvert  his  will. 

^^he  Lord  Justice  Lord  Cranworth,  after  stating 
facts  of  the  case  exactly  as  they  are  stated  above, 
c^eeded  as  follows  : — 

>ir  Richard  Kindersley  decided  against  the  Petitioner, 
^g  of  opinion  that  the  devise  both  of  the  Boldre  and 
South  Baddesley  property  was  revoked,  the  former 
the  deeds  of  reconveyance  in  1813,  and  the  latter  by 
'  Conveyance  of  the  8th  and  9th  of  November  1811. 
)diiist  this  decision  the  Petitioner  has  come  before  us 
^  Way  of  appeal.     The  case  was  heard  a  few  days  ago, 

aU 

(a)  CiUd  3  Atk.  143^,         (h)  2  Ves.  Sf  B.  382. 
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in  fee  made  a  mortgage  in  fee  in  the  ordinary 
y^  reserving  the  right  of  redemption  to  himself  and 
!beirs^  and  then,  before  the  Act  of  7  TVilL  IV.  &  1 
'Jt  -  c.  26,  had  come  into  operation,  devised  his  equity 
r*^demption,  a  subsequent  reconveyance  to  him  and 
leirs  by  the  mortgagee,  upon  the  mortgage  debt 
paid  oflF,  did  not  aflFect  the  previous  devise  of  the 
Jtt-ty.  But  if  the  reconveyance  was  made  not  to  the 
mortgagor  in  fee,  but  to  him  to  the  usual  uses  to  bar 
Uiwer,  this  eflFected  a  revocation,  for  the  same  reasons 
as  are  applicable  to  the  case  of  a  purchaser.  The  con- 
"veyauce  in  such  a  case  was  not  merely  the  uniting  of  the 
legal  with  the  equitable  estate :  it  efiected  something 
more,  it  created  new  rights  and  incidents  in  the  pro- 
perty, and  so  operated  as  a  revocation  of  the  devise. 


1852. 
Flowden 

17. 

Utde. 


Assuming  that  to  be  clear  in  the  case  of  a  simple 
Qortgage  in  fee,  with  the  right  of  redemption  reserved 
o  the  mortgagor  and  his  heirs,  the  Vice-Chancellor  then 
proceeded  to  consider  how  far  that  general  principle  was 
effected  by  the  special  terms  in  which  in  this  case  the 
redemption  was  reserved.  The  reconveyance  is  to  be 
^  unto  the  said  Henry  C,  Plowden,  his  heirs,  appointees, 
>r  assigns,  or  to  such  other  person  or  persons,  to  such 
ises  and  in  such  manner  as  he  or  they  shall  direct.'^ 
3ven  taking  these  words  to  indicate  the  form  of  rccon- 
reyance,  (which  was  the  most  favourable  interpretation 
or  the  Appellant,)  still,  though  such  a  proviso  would 
lave  warranted  a  reconveyance  to  such  uses  as  the  mort- 
gagor should  appoint,  and  in  default  of  appointment,  to 
lim  and  his  heirs,  and  though  a  reconveyance  so  made 
^ould  not  on  this  construction  of  the  proviso  have  eflTected 
i  revocation,  yet  the  language  used  did  not  in  the  judg- 
nent  of  the  Vice-Chancellor  warrant  a  reconveyance  in 
;lie  form  actually  adopted,  namely  to  such  uses  as  the 
aid  H,  C.  Plotvden  should  by  deed  or  will  appoint,  and 

for 
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So  far,  therefore,  I  concur  with  the  view  of  the  law        1853. 
taken  by  the  Yice-Chancellor. 

But  as  to  the  second  branch  of  his  reasoning,  I  think 
there  is,  at  all  events,  very  considerable  doubt.     I  am 
not  prepared  to  assent  to  the  proposition  that  if  an  equity 
of  redemption  of  a  mortgage  in  fee  had  before  the  statute 
been  reserved  to  such  uses  as  the  mortgagor  should 
appoint,  and  in  default  of  appointment  to  the  use  of  the 
mortgagor  and  his  heirs,  then  a  reconveyance  to  the 
usual  uses  to  bar  dower  would  have  operated  as  a  revo- 
cation of  a  devise  made  before  the  reconveyance,  when 
the  legal  owner  in  fee,  after  devising  his  estate,  conveyed 
it  by  feoffment  or  by  lease  and  release  to  such  uses  as 
he  should  appoint,  and  for  default  of  appointment,  to  the 
nae  of  himself  for  life,  with  remainder  to  a  trustee  during 
his  life,  and  with  the  ultimate  use  to  himself  in  fee, 
there  was  a  change  of  the  seisin. 

JBut  if  the  owner  of  an  estate  had  an  absolute  power 

of  appointment  as  well  as  the  legal  fee,  i,  e.  if  his  estate 

to€)d  limited  to  such  uses  as  he  should  appoint,  and  for 

^^ault  of  appointment  to  the  use  of  himself  in  fee,  the 

^^equences  might  be  different.     In  such  a  case,  if  the 

^ejr,  after  making  his  will  and  devising,  had  made  an 

ointment  so  as  to  take  an  estate  with  the  ordinary 

*   «nd  limitations  to  bar  dower,  I  know  of  no  autho- 

fieciding  that  this  would  be  a  revocation  of  the  will. 

r^  would  in  such  a  case  be  no  change  of  seisin,  and 

ve  principles  applicable  to  a  devise  by  a  person  having 

vre  estate  in  fee  simple  do  not  necessarily  apply,  and 

s  would  not  have  been  a  revocation  at  law,  it  would 

to  follow  that  it  would  not  have  been  a  revocation 

lity,  where  the  subject-matter  of  the  devise  was  an 

'  of  redemption. 
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sucli  daughter  for  her  sole  and  separate  use^  exclusive 
any  husband  with  whom  she  maymany^  and  so  that 
r  receipts  shall  be  sufficient  discharges  for  the  same ; 
d  from  and  after  the  decease  of  each  and  every  of  such 
lighter^  then  upon  the  trusts  thereinafter  mentioned^ 
•  the  benefit  of  the  children  of  such  daughter ;  and  in 
fault  of  issue  of  such  daughters,  then  in  trust  for  such 
rson  or  persons  and  for  such  purposes  as  such  daughter 
EkU  by  will  appoint ;  and  in  default  of  appointment  upon 
B  following  trusts,  that  is  to  say,  upon  trust  for  the 
Dthers  and  sisters  of  the  whole  blood  of  such  daughter 
en  living,  equally,  and  the  issue  of  any  brother  or 
ter  of  the  whole  blood  who  may  have  died  leaving 
ue  then  living  (such  issue  taking  per  stirpes,  and  not 
r  capita),  as  tenants  in  common,,  and  their  respective 
ecutors,  administrators,  and  assigns ;  and  in  default  of 
y  brother  or  sister  of  the  whole  blood,  or  the  issue  of 
y  such  brother  or  sister,  then  upon  trust  for  such 
rson  or  persons  as,  at  the  time  of  the  decease  of  such 
ughter,  shall  be  her  next-of-kin,  under  and  according 
the  statute  made  for  the  distribution  of  intestates^ 
Facts/' 


1852. 


The  testator's  widow  had  died,  and  the  surviving 
istees  and  executors  had  sold  the  real  estates  of  the 
tator  (there  being  no  leaseholds).  Upon  the  assump- 
i  that  the  net  proceeds  thereof  were  divisible  into 
it;  equal  parts,  they  paid  one  such  part  to  each  of 
'  of  the  Defendants 


^lie  testator  and  his  second  wife  duly  intermarried 
t;lie  9th  of  February  1807,  but  it  had  lately  been 
-overed  that  one  of  the  daughters  by  her  was  bom 
^ire  the  marriage  of  her  parents.  This  daughter  had 
^^ys  resided  in  the  house  of  the  testator,  and  was 

received 
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r.  Adam{a),  Swaine  v.  Kennedy {b),  Meredithv.  Farr{c)y 
Svans  y.  Daviea  ((2). 

K  there  is  a  gift  to  children  o{  s,livinff  person,  and  the 
illegitimate  children  are  not  named  or  referred  to  in  the 
-will,  in  that  case  they  will  not  take :  Swaine  v.  Ken- 
nedy {e),  Harris  v.  Lloyd  (/).  It  was  strongly  urged  in 
Wilkinson  v.  Adam,  that  legitimate  and  illegitimate 
children  conld  not  take  together^  as  it  was  also  in  Gill 
V.  Shelley,  but  this  was  denied  by  the  common-law 
Judges  {g),  and  not  allowed  by  Lord  Eldon  in  Swaine  y. 
Kennedy  (A).  With  regard  to  Bagley  v.  Mollard  (i), 
there  must  have  been  in  that  case  a  misapprehension  of 
i^hat  Lord  Eldon  said  in  Wilkinson  v.  Adam  {k) . 

Mr.  Waley,  for  the  trustees^  referred  to  Fraser  v. 
JPigott  (/),  Bagley  v.  Mollard  (m),  Godfrey  v.  Davies  (»). 


1852. 


The  Load  Justice  Lord  Cranwoeth. 

This  case  has  been  well  argued  by  the  learned  counsel ; 
but  with  all  respect  to  them,  I  think  that  a  very  material 
passage  in  the  will,  to  which  my  attention  has  been 
called  by  my  learned  brother,  has  not  been  touched 
upon  in  the  argument,  nor  even  set  forth  in  the  special 
case.  But  for  that,  I  should  have  had  the  misfortune 
of  differing  from  my  learned  brother  as  to  the  construc- 
tion to  be  put  upon  this  vrill,  and  should  have  thought 
that  the  illegitimate  child  did  not  take.  My  groimd 
-would  have  been  this. 

I  reject 

(a)  IV.ifB,  453.  (h)  IV,  ^B.  469. 

(b)  W.ifB,  467.  (i)  IR.SfM.  581. 

{c)  2Y,^  a  a  a  525.  (k)  ik^b.  422. 

(d)  7  Hare,  498.  (I)  Younge,  354. 

{e)  W.SfB.  469.  (m)  \  R.  Sf  Mg.  581. 

(J)  IT.Sf  B.  314.  (71)  6  Vei.  43. 
(g)  W.SfB.  457. 
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'  which  he  had  previously  made  upon  each  married 
Shter  upon  her  marriage.  This  provision  he  then 
^es,  and  he  then  proceeds  to  give  and  devise  his  real 
"fte  and  leasehold  estate  in  the  following  manner. 
IB  Lordship  read  the  portion  of  the  will  above  set  out 
"31  to  the  letter  (a).] 


1852, 


row,  I  must  own,  that  had  the  will  stopped  there,  I 
mid  have  thought  that  legitimate  children,  and  legi-> 
ft-ie  children  only,  were  intended;  for  I  cannot  see 
there  would,  in  that  case,  have  been  an  absolute 
^fisity  to  construe  the  word  ''children,'^  otherwise 
I.  according  to  its  natural  import.  In  some  of  the 
^  cited,  it  was  thought  impossible  to  construe  the 
3.  according  to  its  natural  import,  as  in  the  case  of 
^.  Shelley,  where  the  gift  was  to  the  children  of  a 
tcued  person,  who  had  died  leaving  only  two  children, 
irliom  one  was  legitimate,  and  the  other  illegitimate, 
it  was  held,  that  the  illegitimate  child  was  intended 
included,  otherwise  it  was  impossible  to  give  a 
fixing  to  the  word  "children,^'  which  was  in  the 
'^.  So,  also,  where  the  gift  is  to  the  "  children^'  of 
K^eased  person,  who  at  his  death  left  none  but  illegi- 
3tt;e  children,  there  the  illegitimate  children  are 
EKJsed  to  be  intended,  for  otherwise  there  would  be 
tung  for  the  will  to  operate  upon.  The  principle 
O.  which  Sir  John  Leach  acted  in  Bagley  v.  Mollard, 
tUnk,  the  right  one.  There  the  testator  bequeathed 
s^sehold  house  in  trust  for  Elizabeth  Mollard,  whom 
lescribed  as  the  then  only  surviving  child  of  his  son 
^'iiixm  Mollard,  and  concluded  his  will  by  a  residuary 
T^iest  to  all  and  every  the  children  of  his  sons  James 
Hard  and  William  Mollard,  and  of  his  daughter 
^ah  Bagley.  Elizabeth  Mollard,  the  grandchild, 
^  illegitimate,  the  question  was,  whether  she  was 
Wtled  to  share  in  the  residuary  gift.  Sir  John  Leach 
Vol.  II.  Z  Z  d.  m.  g.     held 


CASES  IN  CHANCERY.  705 

1852. 


MAXWELL  V.  MAXWELL.  -ZVor.  34-4. 

rilHIS  was  an  appeal  from  the  decision  of  the  Master    Before  The 
of  the  Bolls  on  a  special  case,  which  stated  in    ^^^^  *^^^' 

robstance  as  follows  :—  ^  testator 

domiciled  in 

Peter  Constable  Maxwell^  of  Richmond  in  Yorkshire,  enimed  to 

-was  in  his  lifetime  and  at  the  date  of  his  will,  herein-  heritable 

bonoB  anect- 
afier  stated,  and  at  the  period  of  his  decease,  domiciled  inglandsin 

in  England,  and  was  in  his  lifetime  and  at  the  date  of  ^^***yi 

liis  will,  and  at  the  time  of  his  decease,  interested  and  accordiD£r  to 

entitled  to  three  heritable  bonds  for  sums  charged  upon  j^^  ^^re- 

lands  in  Scotland.  by,  by  virtue 

or  every  right, 
power,  or 
The  testator  was  also  in  his  lifetime,  and  at  the  date  authority 

of  his  said  will,  and  at  the  time  of  his  decease,  seised  ^that^^"" 

of  a  small  real  estate  in  Lancashire,  and  was  entitled  half,  he  gave 

.,.  ,.  ixx-x-L  jfto  trustees 

m   remamder  to  certam  real  estates  m  the  coimnes  all  his  real 

of   Gloucester  and  Worcester,  in  the  event  of  Thomas  *nd  personal 

Wdkeham,  the  present  tenant  for  life,  dyiug  without  soever  and 

issue,  and  was  also  possessed  of  personal  property  in  the  ^^^^^^^» 

public  funds,  and  invested  upon  other  English  securities  for  the  bene- 

to  an  amount  exceeding  25,000/.  Sd'lu  hiJ"^^ 

children. 

By  his  win,  dated  the  29th  of  Felrruary  1851,  which  ?^®  wiU  was 
^       ^       /  ^  if  '  moperative 

was  not  in  his  handwriting,  but  was  duly  made,  executed,  according  to 
and  attested  according  to  the  law  of  England,  he  gave  ^^^  fw^e 

as  follows : —  purjwse  of 

Eassing  the 
eritable 
'*  By  virtue  of  every  right,  power,  or  authority,  enabling  bonds,  for 

want  of  the 
word  "  dis- 
pcme  "  in  the  devise,  and  of  a  proper  attestation  clause,  according  to  Scotch  law. 
JXield,  that  the  heir-at-law  was  not  put  to  his  election,  but  might  take  the 
Sng^lish  property  under  the  will  without  giving  up  the  bonds. 

ZZ2 


706 

1852. 
Maxwell 

V, 
MlXWBLL. 


CASES  IN  CHANCERY. 

mc  in  this  behalf^  I  give,  devise,  and  bequeath  mito  and 
to  the  use  of  Sir  Willium  Lawson  of  Brough  HaU^  in 
the  county  of  York,  Baronet^  and  Edward  Wright  of 
Richmond,  gentleman^  their  heirs,  executors,  adminis- 
trators, and  assigns,  all  my  real  and  personal  estate 
whatsoever  and  wheresoever,  and  whether  in  possesaioii 
or  reversion,  upon  trust  to  permit  my  dear  wife  Hekn^ 
to  receive  and  take  the  rents,  interest,  dividends,  and 
annual  profits  thereof  for  the  term  of  her  natural  life, 
in  full  confidence  that  she  will  promote  to  the  best  of 
her  power  the  education  and  advancement  of  my  children, 
and  after  her  decease,  in  trust  for  all  my  children,  their 
heirs,  executors,   administrators,  and  assigns,   equally 
share  and  share  alike  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  1  appoint  the  said  Sir  WilUam  Law- 
son  and  Edward  Wright  executors  of  this  my  wilL'' 


The  testator  died  on  the  27th  of  February  1851,  leav- 
ing  the  Defendant  Frederick  Henry  Constable  JUaxwdl, 
his  eldest  son  and  heir-at-law  in  England  and  in  Scot- 
land, and  the  Flaintifis,  all  of  whom  were  infants,  his 
only  other  children.  The  testator's  widow,  Helena  Con- 
stable Maanvell,  died  on  the  16th  of  June  1851. 

The  shares  and  interest  of  the  testator  in  the  three 
Scotch  heritable  securities,  did  not  pass  by  his  will,  but 
had  devolved  upon  and  vested  in  the  Defendant  F)rederick 
Henry  Constable  Maxwell  as  the  testator's  heir. 

The  reasons  which  prevented  the  said  shares  and  in- 
terest in  the  said  Scotch  heritable  bonds  from  passing 
by  the  will  were  the  following : — 


1st.  The  vrill  did  not  in  the  words  of  devise  con- 
tain the  word  "  dispone,''  which  is  essential  to  a  valid 
disposition  of  real  estate  in  Scotland, 

2nd]y. 
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2ndly.  It  liad  no  such  "  testing  clause/'  or  danse  of 
attestation^  as  is  essential  to  a  valid  disposition  of  real 
estate  in  Scotland,  where  it  is  not  holography  it  being  ne- 
cessary that  the  testing  clause  should  state  the  place  and 
date  of  execution^  and  the  names  and  descriptions  of  the 
writer  and  witnesses. 
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Maxwell. 


If  the  will  had  contained  the  word  "  dispone"  in  the 
dievising  part^  and  had  had  the  proper  testing  clause  as 
aforesaid^  it  would^  according  to  the  laws  of  Scotland, 
have  included  and  been  fully  sufficient  to  pass  and  vest  in 
the  trustees  upon  the  trusts  therein  declared^  the  shares 
and  interests  in  the  said  Scotch  heritable  bonds^  but 
subject  to  the  following  privilege  of  the  heir-at-law^  viz. 
that  the  will  having  been  executed  on  deathbed^  it  would 
have  been  competent  to  the  heir-at-law  to  set  it  aside 
(even  if  executed  with  the  word  ''  dispone/'  and  with  a 
proper  testing  clause)^  in  so  far  as  it  affected  heritable 
property  in  Scotland. 

Had  the  testator  been  domiciled  in  Scotland  at  his 
deaths  the  will  having  been  made  in  England  in  the 
^English  form^  would  have  been  effectual  to  pass  all  his 
personal  estate  although  made  on  deathbed. 

The  Scotch  law  of  approbate  and  reprobate^  as  ap- 
plicable to  such  a  case  as  the  present^  is  the  same  as  the 
English  law  of  election. 


The  circumstance  that  a  settlement  or  mortis  causa 
disposition  of  heritable  property  in  Scotland  was  exe- 
cuted on  deathbed,  does  not  prevent  the  law  of  appro- 
bate and  reprobate  being  set  up  against  the  heir-at-law, 
if  personal  estate  is  given  to  him  by  the  same  instru- 
ment. 

The 
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1852. 
Maxwell 
Maxwbll. 


The  question  upon  which  the  opinion  of  the  Coart 
was  required  was^  whether  the  Defendant  Fredend 
Henry  Constable  Maxwell  was  bound  to  elect  hetweoi 
the  said  shares  and  interests  in  the  said  Scotch  heritaUe 
securities  (to  which  the  testator  was  in  his  lifetime  en- 
titled)^ and  the  benefits  which  Frederick  Henry  Ctm- 
stable  Maxwell  might  claim  under  the  said  will  of  the 
said  Peter  Constable  Maxwell  as  one  of  his  children; 
or  whether^  on  the  other  hand,  he  was  entitled  to  take 
the  benefits  under  the  said  will,  and  also  to  take  as  the 
heir-at-law  of  the  testator  the  shares  and  interesto  in 
the  heritable  bonds. 


The  Master  of  the  Bolls  decided  in  fieiYour  of  thelatt^ 

of  these  propositions. 


Mr.  Anderson  and  Mr.  Fleming^  in  support  ctf  the 
appeal. 

The  Master  of  the  Rolls  intimated  that  his  opinioD, 
independently  of  authority,  would  have  been  in  fiiTourof 
the  Api)ellants,  but  considered  the  case  as  governed  by 
the  decisions  in  Johnson  v.  Telford  (a)  and  Alien  v.  An^ 
derson  (i).     A  very  important  question  therefore  is,  whe- 
ther these  cases  are,  in  this  branch  of  the  Court,  binding 
and  conclusive  authorities  against  the  appeal.     Now  in 
Johnson  v.  Telford  (a)  there  was  an  important  circum- 
stance which  does  not  exist  here,  namely,  that  the  limit- 
ations in  the  will  were  inapplicable  to  Scotch  property, 
and  Sir  John  Leach  adverts  particularly  to  that  circum- 
stance in  giving  judgment.     He  says  :    ''The  question 
is,  whether  it  is  clearly  to  be  collected,  firom  the  general 
words  used,  that  the  testator  meant  to  pass  his  Scotch  es- 
tate to  the  uses  of  his  will.     Where  a  testator  uses  only 
general  words,  it  is  to  be  intended  that  he  means  those 

general 


(a)  1  Buss,  ^M,24A,  248. 


(b)  5  Hare,  163. 


Maxwbll. 
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general  words  to  be  applied  to  sach  property  as  wiU^  by  1852. 
its  nature^  pass  by  his  will,  and  to  the  uses  therein  ex-  u*7^^*^ 
pressed.  His  will  cannot  affect  his  Scotch  estates,  and  _  v. 
some  of  the  uses  expressed  in  his  will  cannot  be  applied 
to  Scotch  property.^*  The  force  of  the  decision  is  also  les- 
sened by  the  distinction  which  Sir  John  Leach  draws 
between  the  case  and  that  oiBrodie  v.  Barry  (a),  by 
saying  that  in  Brodie  v.  Barry  the  Scotch  estate  was 
mentioned  in  the  will.  That  was  a  misrecollection,  for 
the  devise  in  Brodie  v.  Barry  was  merely  of  all  the  tes- 
tator's freehold,  leasehold,  copyhold,  and  other  estates 
whatsoever  and  wheresoever,  in  England,  Scotland^  and 
elsewhere.  In  Churchman  v.  Ireland  [b)  a  general  devise 
of  all  the  testator's  estates  and  effects,  both  real  and  per- 
sonal, which  he  should  die  possessed  of,  was  held  a  suffi- 
cient indication  of  an  intention  to  pass  real  estate  ac- 
quired after  the  date  of  the  will,  to  put  the  heir  to  his 
election.  Therefore,  if  the  other  point  on  which  Sir  John 
Leach  decided  Johnson  v.  Telford  (c)  had  not  rendered  it 
unnecessary  to  dispose  of  the  question  as  to  the  extent  of 
the  words  of  description,  he  would  probably  have  looked 
more  particularly  at  the  words  in  Brodie  v.  Barry, 

With  regard  to  Allen  v.  Anderson  {d),  Sir  James 
Wigram  proceeded  upon  the  supposition  of  Sir  William 
Grant  in  Brodie  v.  Barry,  having  held,  that  this  Court 
would  deal  with  real  estates  in  Scotland  as  it  would  with 
copyholds  in  England.  Sir  William  Granfs  observa- 
tions, however,  must  be  read  with  reference  to  the  point 
which  he  was  then  discussing,  viz.  the  possibility  of  read- 
ing the  will  at  all  as  against  the  heir.  There  is  no  ana- 
1<^  between  the  cases  of  Scotch  real  estates  and  English 
copyholds,  except  upon  this  point,  for  there  is  nothing 

in 

{a)  2  Ves.  ^  B,  127.  (c)  1  Buss.  ^  My.24A. 

(b)  1  Buss.  ^  My.  260.  (d)  6  Harey  163. 
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arded  in  order  to  ascertain  what  was  the  intention  of 
testator^  especially  where  they  are  not  those  of  the 
ntry  of  his  domicile :  Trotter  v.  TVotter  (a).  It  is 
ig  far  for  the  purposes  of  mere  interpretation  to  as- 
>c  to  a  testator  an  accurate  knowledge  of  the  law  of 
own  country,  but  to  ascribe  to  him,  for  that  purpose, 
i.owledge  of  the  law  of  every  country  in  which  he  has 
3erty  would  be  going  far  beyond  any  decided  case  or 
reasonable  presumption.  A  man  may  well  intend 
:ispo8e  of  his  whole  property,  although,  for  want  of 
'^nag  the  mode  of  doing  so  according  to  the  law  of 
B.  country  where  it  may  be  situate,  he  may  not  fully 
.jply  with  every  technical  requisition  of  that  law, 

le  following  cases  were  also  cited : — Ker  v.  Wau^ 
^e  (i),  Gayner  v.  Conningham  (c),  Alexander  v.  Ben^ 
9-  Trustees  (d),  Dundas  v.  Dundds  (c),  M^Call  v, 
I^oK  (/),  Beynolds  v.  Torin  {jg). 


Roundell  Palmer  and  Mr.  Bagshawe,  for  the 
^x>ndents. 

a  Haslewoody.  Pope  (h),  Lord  Talbot  thus  explained 
jirinciple  upon  which  a  testator's  copyholds  were  not 
L  to  pass  by  a  general  devise  if  not  surrendered,  and 
txere  were  freeholds  to  satisfy  the  words  of  the  will : 
:>r  his  will  must  be  intended  of  such  lands  and  tene- 
i.t»  as  are  devisable  of  their  nature.^^  This  principle 
J^iially  applicable  to  the  present  case,  and  the  observa- 
-^  of  Sir  William  Grant  and  the  decision  of  Sir  James 
^^am  are  in  conformity  with  it,  and  so  is  Wentworth 
^ex  (i). 


«)  3   Wils.  Sr  8h.  407;   4 

^A,  N.  S,  602. 

h)  1  Bligh,  1. 

.e)  lb.  27,  n, 

{d)  7  Sh.  4"  Dun,  817. 

(c)  2  Dow,  Sf  CL  349 ;  7  Sk. 


[The 
Sc  Dun.  241 ;  4  WiU.  ^  Sh. 
460. 

(/)  Dm.  283. 

(g)  1  Buss.  129. 

(h)  3  P.  W.  322. 

(i)  6  Madd.  363. 


1852. 
Maxwell 

V. 

Maxwell. 


CASES  IN  CHANCBEY. 


718 


retkX   and  personal  estate  whatsoever  and  wheresoever  to 

tnustees  for  the  benefit  of  his  wife  and  children ;  and 

th&yr  take  under  it^  accordingly^  all  his  English  property. 

fia-fe    tlie  will  is  of  unquestionable  invalidity  as  to  the  real 

cstcK^e  in  Scotland,  which  accordingly  has  descended  on 

one    of  the  testator's  children  as  his  heir  according  to 

the    Jl^^^iv  of  ScotUmd.  And  it  is  against  this  son  in  respect 

<2f  ^2x^  Scotch  property  which  has  thus  descended^  that 

the      ^i^^ziestion  of  election  in  the  proceeding  before  the 

Cot«-xrfc— the  only  question  in  the  cause — is  raised. 


1852. 

MlXWBLL 

Maxwxll. 


on 


said  on  the  part  of  the  other  children,  and  denied 

part,  that  he  must  either  give  up  the  Scotch  pro- 

lor  the  purposes  of  the  will,  or  take  nothing  under 

ib^         "^vill;  the  daim  of   the  younger  children  being 

6)^*-*-^ed  on  the  generality,  the  universality,  of  the  lan- 

gO^^^S^  of  gift  contained  in  it.    Nor  can  he  gainsay  that 

^^     Scotch  property  was  part  of  the  testator's  estate, 

ot    *tliat  the  will  purports  to  give  all  his  real  and  per- 

fiP'^^Bl  estate  whatsoever  and  wheresoever.    I  apprehend, 

VPWever,  that  according  to  the  principles  or  rules  of 

construction  which  the  English  law  applies,  if  not  to  all 

instruments,  at  least  to  testamentary  instruments  liable 

to  interpretation,  as  the  wiU  in  question  is,  according 

to  its  principles  and  rules,  the  generality,  the    mere 

universality,  of  a  gift  of  property,  is  not  sufficient  to 

demonstrate  or  create  a  ground  of  inference  that  the 

*    giver  meant  it  to  extend  to  property  incapable,  though 

his  own,  of  being  given  by  the  particular  act.    If  he  has 

specifically  mentioned  property  not  capable  of  being  so 

given,  the  case  is  not  the  same :   as  here,  if  the  testator 

had  mentioned  Scotland  in  terms,  or  had  not  had  any 

other  real  estate  than  real  estate  in  Scotland,  there  might 

have  been  ground  for  putting  the  heir  to  his  election. 


The  matter,  however,  standing  as  it  does,  we  are,  as  it 

seems 
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seems  to  me^  bound  to  hold  that  the  will  before  m  does 
not  exliibit  an  intention  to  give  or  to  affect  any  property 
that  the  will  was  not  adapted  to  pass. 

In  coming  to  this  conclusion^  I  suspect  that  we  mittt 
be  doing  what  the  testator  himself  would  disapprove  if 
he  could  be  heard  otherwise  than  through  his  will,  and 
I  wish  therefore  that  we  could  consistently  with  our 
views  of  what  is  right  decide  otherwise. 


I    mentioned^   during   the  argument^  Haslewood  v. 
Pope  (a),  Harris  v.  Ingledew  (A),  Judd  v.  Pratt  (c),  and 
Wentworth  v.  Cox  {d) ;  many  other  authorities  (fully  as 
many  as  necessary)  were  also  mentioned  at  the  bar,  and 
others  might  be  referred  to^  but  it  would  be  superfluous 
to  do  so.     I  may  be  excused^  however^  for  reading  a  few 
words  from  the  commencement  of  the  late  Lord  Chief 
Justice   TindaPs  judgment  in  Doe  v.  Ludlam  (e).     I 
mean  these :  '^  I  agree  in  the  necessity  of  adhering  to 
general  rules  in  the  construction  of  wills  and  other  in- 
struments.    It  is  expedient  that  such  rules  should  be 
held  sacred,  because  they  withdraw  the  decision  from 
the  discretion  of  the  individual  Judge^  and  prevent  him 
from,  pursuing  his  own  views  of  each  particular  case; 
and  there  is  less  inconvenience  in  the  hardship  which 
may  sometimes  be  occasioned  by  a  strict  adherence  to 
the  rule^  than  in  the  confusion  which  must  follow  on 
departing  from  it/' 


TTie  Lord  Justice  Lord  Cranworth. 

I  need  add  nothing  beyond  the  expression  of  my 
regret  at  the  necessity  of  the  conclusion  that  has  been 

arrived 


(a)  3  P.  W.  322. 

(b)  3  P.  W.  91. 

(c)  13  Tf*.  168  J  15  V€s,3dO. 


(d)  6  Madd,  363. 

(e)  7  Bing,  279. 


CASES  IN  CHANCERY. 

arriyed  at^  and  of  my  concurrence  in  the  correctness  of 
that  conclusion.  I  take  the  general  rule  to  be  that 
which  was  referred  to  by  Sir  John  Leach  in  Wentworth 
V.  Cox,  that  a  designation  of  the  subject  intended  to  be 
affected  by  an  instrument  in  general  words^  imports 
prima  facie  that  property  only  upon  which  the  instru- 
ment is  capable  of  operating.  The  rule,  therefore,  would 
not  apply  to  a  case  where,  on  the  fSeice  of  the  instrument, 
it  appeared  intended  to  operate  on  other  property,  as 
where  property  which  could  not  pass,  is  expressly  denoted^ 
which  was  the  case  in  Brodie  y.  Berry.  In  this  case 
nothing  of  the  sort  occurs,  and  we  should  be  doing  what 
18  unwarrantable,  and  acting  on  mere  conjecture,  if  we 
were  to  yary  this  decree. 
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Maxwell 
Maxwell. 


The  appeal  was  dismissed,  and  the  costs  were  directed 
to  be  paid  out  of  the  estate. 


MILNE  V,   GILBART. 

MILNE  V.   MILNE. 

MILNE  V.  WALKER. 


August  5. 


ThICHARD  MILNE,  the  testator  in  these  causes,  by    Before  The 

his  wiU,  dated  the  12th  of  April  1841,  gave  all  his    ^*^»  J^^" 

real  and  personal  estate  unto  trustees,  upon  trust  to  ^^  , 

.   ^,  .  .  ^  Under  a  be- 

oonvert  the  same  into  money  m  manner  therein  men-  quest,  (in  the 

tioned,  and  to  invest  the  proceeds  thereof,   (after  pay-  ^^^^^^^ 

ing  thereout  his  debts  and  funeral  and  testamentary  dying  wjth- 

expenses,  and  certain  legacies  and  legacy  duty)  in  man-  ^8ue!)intro8t 

Qgf  for  the  per- 
sons who 
wonJd  at  the  time  of  the  decease  of  snch  daughters  respectively,  be  entitled,  as 
next  of  kin,  or  otherwise^  to  the  personal  estate  of  such  daughters  respectively, 
under  the  statutes  made  for  the  distribution  of  intestates*  effects,  Meld,  that 
the  husbands  of  the  daughters  did  not  take. 


> 
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the  residue  of  the  said  trost  funds  should  be  divided  inl 
nine  equal  shares^  and  that  his  trustees  should 
possessed  of  one  of  such  ninth  shares  in  tnut  for 
children  of    the    testator's   nephew    Tkonuu    ffrftnfi^  ^ 
WUhington  deceased^  by  Elizabeth  his  wife,  who 
a  son  or  sons  should  attain  the  age  of  twenty-one 
or  die  under  that  age  leaving  lawful  issue  them 
spectively   surviving^   and   who   being  a  dan^ter  o^ 
daughters  should  attain  that  age  or  be  married^  equally 
to  be  divided  between  or  amongst  them^  if  more  ths^xa. 
one  share  and  share  alike^  and  if  there  should  be  bu'fc 
one  such  child  the  whole  for  such  child.     And  he  thereby 
directed  that  the  shares  of  such  of  them  as  should  "b^ 
daughters  should  be  subject  to  the  trusts  thereinaflberr' 
declared. 


The  trusts  were  expressed  as  follows: — ''And 
will  is^  and  I  further  declare  and  direct^  that  the 
or  shares  in  the  same  trust  premises  of  such  of  tb^ 
said  cliildren  of  the  said   71  S.  Withinffion  deceas^^ 
who  shall  be  a  daughter  or  daughters^  shall  upon  h^ 
or  their  attaining  the  said  age  of  twenty-one  years  o 
marrying,  be  held  and  retained  by  the  said  trustees  o 
trustee  for  the  time  being  of  this  my  will,  upon  and  fo 
the  trusts,    intents,  and  purposes,   and  with,    undi 
and  subject  to  the  powers,  provisoes  and  declaratio 
following;  that  is  to  say,   upon  trust  from   time 
time  to  receive  the   dividends,   interest,   and    anniB. 
produce  arising  from  the  share  of  each  and  every  su^ 
daughter,  of  and  in   the  said  trust  premises,  and 
pay  thereout,  or  (if  need  be)  out  of  the  capital  or  prir*- 
dpal  of  such  share,  the  yearly  sum  of  60/.  and  no  mop^^ 
to  each  and  every  such  daughter  until  she  shall  attain 
the  age  of  twenty-four  years,  and  to  accumulate  ibe 
surplus  income  arising  in    the  meantime  from  each 

sncb 
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Ia  share  at  interest^  and  add  the  accumulatioiis  to  the 
a.eipal,  and  after  such  daughters  respectiyely  shall 
^  attained  the  age  of  twenty-four  years  to  pay  the 
tHo  of  the  said  dividends^  interest^  and  income  thence- 
fca  arising  from  the  share  of  each  and  every  such 
gliter^  and  the  accumulations  thereof  to  each  such 
fitter  during  her  natural  life^  the  same  dividends^  in- 
st^  and  income^  as  also  the  said  yearly  sum  of  60/.,  to 
^»spectiyely  paid  to  her  for  her  separate  use,  free&om 
delta  and  control  of  her  husband  (if  any)  for  the 
i  l>eing,  and  so  that  during  coverture  she  shall  have 
3o^wer  to  alien,  charge,  or  anticipate  the  growing 
d^eiits  of  the  said  dividends,  interest,  and  annual 
^txoe  or  yearly  sum  of  60/.,  or  any  part  thereof,  and 
^stt  her  receipt  alone  (notwithstanding  any  coverture 
^^  she  may  be  under),  shall  from  time  to  time  be  a 
^  and  sufficient  discharge  for  the  same  dividends,  in- 
^^>  and  annual  produce  or  yearly  sum  or  any  part 
^Ciof,  and  from  and  after  the  decease  of  every  such 
&hter  and  daughters  respectively,  upon  trust  to  pay, 
-^n,  and  transfer  the  share  or  respective  shares  of  the 
■-  trust-monies,  stocks,  funds,  securities,  and  premises 
'^liich  such  daughter  or  daughters  respectively  had  a 
interest,  with  the  accumulations  aforesaid  (if  any) 
<^  her  and  their  respective  child  and  children,  to  be 
■^Jly  divided  between  or  amongst  such  children  (if 

than  one)  share  and  share  alike ;  and  if  there  be 
one  such  child,  the  whole  of  his  or  her  parents' 

to  be  in  trust  for  that  one  child,  the  share  of  each 
every  such  child  being  a  son  to  be  vested  in  and 
Ue  to  him  at  his  age  of  twenty-one  years,  or  being 
^lighter  at  her  age  of  twenty-one  years  or  day  of  mar- 
S^,  which  shall  first  happen,  and  in  the  meantime  the 
0»xne  arising  &om  the  expectant  or  presumptive  share 
^ach  and  every  such  child  to  be  applicable  and  em- 
^yed  for  or  towards  his  or  her  maintenance  and  educa- 
tion, 


1852. 

MiLHB 

V, 

GlLBABT. 
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>2igst  them.  The  trusts  of  the  shares  of  the  daughter 
3  t;liu8  expressed :  ^'  the  share  or  shares  of  such  of  the 
ildren  or  issue  of  my  said  nephew  Henry  Withing- 
shall  be  a  daughter  or  daughters^  to  be  subject  to 
or  the  like  trusts  for  their  respective  separate 
inalienable  use  during  their  respective  covertures^  and 
•  i;heir  respective  deaths  for  the  benefit  of  their  re- 
^^e  issue^  and  with  the  same  or  the  like  ultimate 
b  or  limitation  over  in  favour  of  their  next  of  kin^ 
^^sfault  or  upon  faDure  of  their  issue  respectively,  and 
aliares  of  all  the  said  children,  both  sons  and  daugh- 
^  and  also  of  the  respective  issue  of  such  of  them  as 
U.  be  daughters,  to  be  under  and  subject  to  the  same 
^lie  like  powers  for  the  maintenance  and  education 
^^ch  of  the  objects  of  this  present  trust  as  for  the  time 
shall  not  have  acquired  absolute  vested  interest 
dn,  and  for  the  accumulation  and  appropriation  of 
surplus  income  arising  firom  such  shares  respec- 
Ijr,  powers  to  married  women  to  give  receipts,  and 
^^ther  powers,  provisoes,  and  declarations  whatsoever 
•^■^  hereinbefore  declared,  expressed,  or  contained  of 
*^th  reference  to  such  of  the  shares  of  the  said  one- 
-l^  part  of  my  said  residuary  estate  hereinbefore  be- 
^"thed  to  or  in  trust  for  the  children  of  my  said  late 
Ixew  TTiomas  Scholes  Withington,  as  shall  vest  in 
l^ong  to  a  daughter  or  daughters  of  the  said 
*»»Mw  Scholes  Withington,  and  the  dividends,  inte- 
^>  and  income,  thereby  arising  in  the  same  manner 
L  as  fully  and  efiectually  to  all  intents  and  purposes  as 
'lie  said  trusts,  powers,  provisoes,  and  declarations  had 
^t&  here  repeated  at  length  with  reference  to  the  said 
^^hters  of  my  nephew  Henry  Withington,  objects  of 
^  present  trust,  and  the  shares  of  the  said  trust  premises 
^«nded  to  be  hereby  provided  for  them  respectively/* 


1852. 

Milne 

V. 
GiLBABT. 


"llie  testator  died  on  the  18th  oi  August  1841,  and 
^1.  II.  AAA  D.  M.  o.  the 
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iohaumdeleyy. Lord  Ashburton  (a),  Kilner  v.  Leech  (i), 
iilejf  V.  Wright  (c),  Garrick  v.  Lord  Camden  (d). 

Mr.  Bacon,  in  reply. 

77l«  Lord  Justice  Lord  Cran worth. 

E  confess  that  when  Mr.  Bacon  opened  this  case^  my 

it  impression  was  in  his  favour^  but  the  impression 

dch  I  at  first  entertained  has  been  materially  affected 

the  argument  which  we  have  heard  upon  the  other 

le. 

I  think  that  in  no  case  where  we  are  interpreting  a 
1  ought  we  to  indulge  in  anything  like  conjectiure^ 
I  particularly  in  a  case  like  the  present^  where  we 
^  to  interpret  an  obscure  instrument^  and  can  do 
bfeing  but  see  what  is  the  true  meaning  of  the  very 
■«c3s  that  have  been  used.  Now  here  the  testator  says 
^  in  the  event  that  has  hs^pcncd^  the  property  is  to 
^in  trust  for  the  person  or  persons  who  would  at  the 
^  of  the  decease  of  such  daughter  or  daughters  re- 
5^vely,-or  of  the  decease  or  failure  of  her  or  their 
or  children  respectively  (whichever  event  shall  last 
n),  be  entitled  as  next  of  kin  or  otherwise  to  the 
t^onal  estate  of  such  daughter  or  daughters  respect- 
y  under  the  statutes  made  for  the  distribution  of 
i^tates'  eflfects." 


1852. 
Milne 

V, 
GiLBABT. 


THe  question  is,  whether  the  husband  is  that  person^ 
-Ixose  who  would  be  entitled  under  the  Statute  of  Dis- 
>Xitions,  exclusive  of  the  husband  ?  If  there  had  not 
'XX  the  words  "  or  otherwise/'  it  would  be  clear  the 
^\)and  was  excluded^  because  he  could  not  come  in 
der  the  words  "  next  of  kin."     But  the  suggestion  is, 

that 
(a)  6  Beav,  86.  (c)  18  Ves.  49. 

(6)  10  Beav.  362.  (d)  14  Ves,  372. 
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V, 
GiLBABT. 


that  the  words  "  or  otherwise^'  found  in  this  will,  not 
ordinarily  found  in  such  limitations,  may  have  been  ei- 
pressly  intended  to  include  him,  and  at  all  events  must 
be  so  construed.  I  was  struck  with  that  observation  at 
first,  but  on  follovdng  the  sentence  throughout  it  is  thns: 
**  entitled  as  next  of  kin  or  otherwise,  under  the  statute 
made  for  the  distribution  of  intestates'  effects.^' 


Now  I  take  it  to  be  quite  dear  that  in  order  to  come 
within  the  express  words  here,  the  husband  must  show 
he  is  a  person  entitled  under  some  or  one  of  the  statutes 
made  for  the  distribution  of  intestates'  effects.  In  my 
opinion  the  husband  is  not  so  entitled  at  all.  He  is 
entitled  by  a  right  paramount.  It  may  be  that  he  is 
entitled  to  administer  under  the  Statute  of  Edward,  but 
this  is  a  different  right.  The  Statute  of  Distributions 
of  22  &  23  Charles  U.  is  in  terms  so  worded^  that  it 
might  have  included  the  husband^  not  so  as  to  give  him 
a  right,  but  to  take  away  a  right  from  him.  That  difB< 
culty  afterwards  having  been  contemplated,  a  dedaratoiy 
clause  was  introduced  into  the  Statute  of  Frauds,  to  sa? 
that  the  Statute  of  Distributions  was  not  intended  to 
have  any  such  effect.  The  effect  of  the  clause  thus  intro- 
duced was  to  leave  the  husband  just  in  the  condition  in 
which  he  was  before  the  passing  of  the  Statute  of  Distri- 
butions :  namely,  with  a  right  to  appropriate  the  pro- 
perty to  himself,  a  riglit  which  belonged  to  him  inde- 
pendently of  any  statute.  He  has  the  same  right  now. 
But  in  tliis  case,  in  order  to  claim  under  the  will  he  must 
claim  as  entitled  under  the  Statute.  I  think  he  is 
entitled  to  nothing  under  the  Statute. 


Considerable  light  is  thrown  on  the  case  by  the  gift 
afterwards,  in  trust  for  Henry's  children.  It  is  not 
absolutely  certain  the  testator  meant  to  make  the  same 
provision  for.  the  failure  of  issue  in  both  cases,  but, 

having 
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having  regard  to  the  words  of  the  will,  the  great  proba- 
bility is  that  he  did,  and  the  words  in  the  trusts  for 
Henry's  children  are  "  next  of  kin*'  only. 

The  words  "or  otherwise"  are  not  absolutely  use- 
less in  the  place  in  which  they  are  found,  for  persons 
may  claim  under  the  Statute  of  Distributions  who  are 
not  next  of  kin,  and  they  would  come  under  those  words 
"  or  othenrise.*'  My  opinion  is,  that  the  next  of  kin 
take,  and  not  the  husband. 


1852. 

MiLNS 

V, 
GiLBABT. 


The  Lord  Justice  Knight  Bruce. 

Mr.  Wiffram  and  Mr.  Goldsmid  are  perhaps  answer- 
able also  for  my  judgment,  for  when  the  case  began,  my 
impression  was  also  against  them ;  but  my  opinion  now 
is,  that  we  may  and  ought  to  decide  against  the  claim 
of  the  husband,  on  three  grounds,  to  each  of  which 
my  learned  brother  has  adverted  : — First,  that  under  the 
Statute  of  Distributions  persons  may  claim  by  virtue  of 
kindred  who  are  not  next  of  kin: — Secondly,  that  it  may 
fairly,  and  probably  with  correctness,  be  contended  that 
the  husband's  right  is  not  under  any  Statute  of  Distri- 
butions, inasmuch  as  the  Statute  of  29  Charles  II.  in  so 
many  words  gave  or  restored  to  him,  by  way  of  declara- 
tory enactment,  the  right  which  he  would  have  had  if 
the  Statute  of  the  22  &  23  Charles  II.  had  not  passed. 
And  in  the  third  place,  that  the  testator  has  been  his 
own  expositor,  by  the  reference  to  this  gift  contained  in 
that  to  the  descendants  of  Henry.  All  parties'  costs 
must  be  paid  out  of  the  estate. 
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unto  the  said  Catherine  Collins,  the  wife  of  the  said        1852. 
John  Collins,  the  sum  of  200/.  of  like  lawful  money ;      ^^-^•v^*-' 
and  as  to  all  the  rest^  residue^  and  remainder  of  his      Wtldb. 
estate  and  effects  whatsoever  and  wheresoever^  he  gave 
and  bequeathed  the  same  unto  the  said  John  Collins 
and  Catherine  his  wife^  their  executors^  administrators^ 
and  assigns  for  ever. 

Upon  the  death  of  Sally  Eaton  in  1851^  the  trustees 
transferred  the  stock  purchased  with  the  700Z.  into 
Court  under  the  provisions  of  the  Act. 

The  question  was^  whether  the  legacy  of  700/.  was 
divisible  into  three  or  only  two  equal  parts. 

Mr.  W.  Wellington  Cooper,  in  support  of  the  former 
construction. 

Warrington  v.  Warrington  (a),  and  Paine  v.  Wag- 
ner  (b),  are  strongly  in  favour  of  the  division  into  three 
shares,  and  so  is  Lewin  v.  Cox  (c).  In  Attorney-General 
V.  Bacchus  {d),  it  was  held  that  a  bequest  to  a  husband 
and  wife  was  a  gift  to  two  persons^  and  the  legacy  duty 
was  assessed  accordingly.  Bricker  v.  Whatley  {e)  may 
bp  relied  on  by  the  other  side,  but  is  distinguishable  by 
the  very  different  form  of  the  bequest  there,  which 
was  to  A,y  B,,  and  C,  and  the  wife  of  C,  showing  that 
the  husband  and  wife  were  intended  to  take  only  one ' 
share. 

Mr.  G.  W.  Collins,  for  other  parties,  supported  the 
same  view  of  the  case. 

Mr. 

(a)  2  Hare,  54.  547. 

(h)  12  Sim.  184.  {e)  1  Vem,  233  ;  4  Fin,  Abr, 

(c)  SerjLMoor€,65S; pl7o9.      154,  tU,  "Baron  and  Feme" 

(d)  9  Price,  30;  11  Price,      (if.  a  l,pL  9). 
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and  that  they  take  as  one  person ;  I  say  "  the  pre-  1852. 
sumption/'  because  the  nature  and  context  of  the  "^"j^^!^ 
instrument  may  be  such  as  to  render  a  different  inter-  Wylde. 
pretation  necessary ;  but  it  lies  on  those  who  assert  that 
the  husband  and  wife  take  as  two  rather  than  one,  to 
demonstrate  this  &om  the  nature  and  context  of  the 
instrument.  In  my  opinion  that  is  not  done  here. 
The  context  affords  a  plausible  argument  of  more  or  less 
weight  each  way,  not  perhaps  of  much  strength  either 
way ;  but  there  is  not,  in  my  opinion,  a  balance  against 
that  which  would  be  the  ordinary  construction.  The 
consequence  is,  that,  in  my  opinion,  the  prima  facie 
interpretation  must  remain  as  the  interpretation  ab- 
solutely right.  Nor  do  I  see  how,  in  this  particular 
will,  a  different  construction  could  be  adopted  without 
substantially  contradicting  the  case  of  Bricker  v.  TVhatley. 
For  reasons  stated  in  the  argument,  my  conclusion 
here  may  possibly  be  consistent  with  the  cases  of  TVar- 
rington  v.  Warrington  (a),  and  Payne  v.  Wagner  (b) .  I 
am  not  sure  that  it  is  not.  Viewing  the  state  of  the  law 
as  I  do,  and  having  regard  to  the  case  of  Bricker  v. 
Whatley,  I  am  of  opinion  that  we  have  no  choice  in  the 
matter,  but  must  determine  that  the  husband  and  wife 
take  only  a  moiety  of  the  fund. 

The  Lord  Justice  Lord  Cranworth. 

I  at  first  felt  some  difficulty  as  to  the  proper  conclu- 
sion upon  this  question,  and  it  is  not  without  some 
fluctuation  that  my  mind  has  arrived  at  the  same  con- 
clusion as  that  of  my  learned  brother.  I  think  that  we 
should  start  from  the  proposition  of  Littleton,  that  where 
a  joint  estate  is  made  by  will  to  a  husband  and  wife  and 
to  a  third  person,  in  that  case  the  husband  and  wife  have, 
in  their  right,  but  the  moiety.     It  is  true  that  the 

proposition 
(a)  2  Hare,  64.  (h)  12  Sim,  184. 
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not  the  ordinary  form  of  language  if  it  was  meant  that  1852. 
all  the  fonr  legatees  named  were  to  participate  equally ;  ^"yy^^ 
therefore  it  was  held,  that  according  to  the  ordinary  con-  Wyldb. 
Btniction  of  a  sentence  so  framed,  the  word  "  and^'  oc- 
curring before  the  name  of  Stephen  WkatUy  and  Hester 
his  wife,  must  be  taken  to  mean  that  the  persons  follow- 
ing it  were  meant  to  take,  as  if  they  were  one  person 
only,  the  same  interest  as  each  of  the  legatees  previously 
named,  the  second  '^  and^*  which  occurred  between  the 
names  of  the  husband  and  wife  being  merely  a  sub- 
copulative,  showing  that  the  two  were  to  be  treated  as 
one  person  in  the  distribution  of  the  benefits  given, 
just  as  they  would  have  been  according  to  Littleton,  had 
the  case  been  one  of  a  devise  of  land.  There  being, 
therefore,  that  distinction  between  the  cases  of  Bricker 
V.  Whailey,  and  Warrington  v.  Warrinffton,  the  latter 
case  is  not  in  the  way  of  the  application  of  the  original 
doctrine  laid  down  by  Littleton.  The  case  indeed  of 
Paine  Y.  Wagner  (a),  is  difficult  to  be  got  over ;  but  that 
is  a  case  to  which  one  cannot  look  as  to  a  strictly  bind- 
ing authority,  when  one  considers  the  anomalous  cha- 
racter of  the  will  there,  and  the  difficulty  of  finding  a 
meaning  in  it  at  all.  That  being  so,  we  are  thrown  back 
npon  the  rule  as  stated  by  Littleton  and  the  earlier  deci- 
sions, and  by  the  law  as  there  laid  down  we  are  bound  to 
hold,  that  the  husband  and  wife^  whether  taking  as  joint 
tenants  or  as  tenants  in  common,  are  entitled  only  to  one 
moiety  between  them  in  the  bequest  in  question.  It  is 
by  no  means  imlikely  that  the  result  thus  stated  is  con- 
trary to  what  the  testator  intended,  and  not  the  less  so, 
possibly,  from  the  circumstance  that  a  legacy  of  200/.  is 
afterwards  given  seriatim  to  each  of  the  same  legatees. 
This,  however,  is  mere  conjecture,  and  is  not  a  ground 
upon  which  to  rely. 

(a)  12  Sim,  184. 
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1852. 


CLOWES  V.  BECK.  June  12. 


l^U  IS  was  an  appeal  from  a  decree  of  the  Master  of    Before  The 

the  Rolls  directing  an  issue^  and  in  the  meantime        ticbs. 

»Q.t;ix:iuing  an   injimction  to  restrain  the   Defendants  Although 

Df^xix      causing  or  permitting  to  be  removed  any  stones^  rulTthaUn 

*"^^^gle,  gravel,  sand,  soil,  or  other  matter  or  thing  fix)m  every  in- 

*^y  part  of  the  sea-shore  between  high  and  low  water-  ^i^ch  a  De- 

^'^^^^V,  lying  within  or  being  appurtenant  or  adjacent  to  fendant  takes 
*\^  seveF&l 

^»^  manor  of  Caister  Bardolf,  in  Norfolk.  grounds  of 

defence,  one 
,  tenable  and 

The  bill  stated  certain  grants  (by  letters  patent)  and  successful, 

other  assurances,  under  which  the  Plaintiff  claimed  to  be  ^«^aj  q, 

seised  in  fee-simple  of  the  above  manor,  and  particularly  invalid,  that 

o{  a  large  tract  of  land  forming  part  of  the  sea-shore  ought  to  avail 

between  high  and  low  water-mark.     The  Defendants  *he  Plaintiff 

_       ,      on  the  sub- 
were  surveyors  of  the  highways  appointed  under  the  ject  of  costs, 

5  &  6  WiU.  IV.  c.  50.  y®*  ^^^"'^  . 

upon  the  evi- 
dence, the 

The  51st  section  of  this  Act  provides  that  it  shall  be  ^J^^g/i 


lawful  for  every  such  surveyor,  in  any  waste  land  or  absolutclv 

J      .  -L       1        'XT-*     xi_  •  I-   /•      and  wholly  as 

common  ground,  nver  or  brook,  within  the  parish  tor  ^  ^^^  f^^ 

-which  he  shall  be  surveyor,  or  within  any  other  parish  equitable  re- 

wherein   gravel,   sand,   stone,   or  other   materials   are  Defendant 

respectively  likely  to  be  found,  (in  case  sufficient  cannot  ^r  ^^  *^® 

be  conveniently  had  within  the  parish  where  the  same  voured  to 

are  to  be  employed,  and  sufficient  shall  be  left  for  the  cSmTwitli. 

use  of  the  roads  in  such  other  parish,)  to  search  for,  dig,  out  any  just 

get,  and  carry  away  the  same,  so  that  the  said  surveyor  ^^^  j^^^j  ^^^^ 

doth  not  thereby  divert  or  interrupt  the  course  of  such  atiously  dis- 
puted the 
river  legal  title  of 
the  Plaintifl': 
Held,  that  the  bill  ought  to  be  dismissed  without  cjo%U. 

V"OL.  11.  B  B  B  D.  M.  o. 
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prayed  for  an  injunction  in  the  terms  above  men-        1852. 

*i0^^-  CL0WB8 


The  Defendant  Beck  by  his  answer  admitted  that 
he  was  one  of  the  surveyors  of  the  highways.     He  fur- 
ther stated  that  from  time  immemorial  the  inhabitants 
of  the  parish  of  Caister  had  taken  stones  deposited  on 
the  sea-shore^  for  any  purposes  for  which  they  might  be 
required^  without  an  interruption,  let,  or  hindrance  on 
the  part  of  the  lords  of  the  manor  of  Caister,  and  that 
the  surveyors  of  the  highways  of  the  parish  of  Caister 
had  in  like  manner  from  time  immemorial  taken  and 
used  stones  deposited  as  aforesaid  on  the  said  coast  be- 
tween low  and  high  water-mark,  without  any  let,  hin- 
drance, or  interruption  on  the  part  of  the  lords  of  the 
manor  of  Caister,  or  any  daira  on  behalf  of  the  said 
lords,  or  any  compensation  paid  to  them,  and  had  used 
the  stones  so  taken  for  the  purpose  of  repairing  the 
highways  of  the  said  parish.     He  further  stated  that  the 
removal  of  the  said  stones  as  aforesaid  did  not  in  any 
way  injure  or  prejudicially  aflfcct  the  coast  or  affect  the 
receding  or  advance  of  the  sea  thereon,  and  did  not  oc- 
casion any  such  damage  or  expose  the  said  coast  to  any 
such  danger  or  injury  as  was  in  the  bill  alleged.     He 
said  that  he  had  been  informed  and  believed  that  since 
the  year  1803,  the  Plaintiff  had  been  the  lord  of  the 
manor  of  Caister,  but  could  not  set  forth  as  to  his  belief 
or  otherwise  whether  the  Plaintiff  was  in  possession  of 
such  rights  and  interests  as  in  the  bill  alleged,  or  any 
rights  or  interests  in  the  sea-shore  lying  within  or  adja- 
cent to  the  manor  within  high  and  low  water-mark.    He 
believed,  however,  that  the  land  or  shore  in  the  parish 
of  Caister  between  high  and  low  water-mark  was  not 
appurtenant  to  the  manor  of  Caister,  or  part  of  the  said 
manor,  and  that  even  if  such  grant  was  (as  in  the  bill 
aUeged)  made  by  the  crown  of  the  manor  and  its  appur- 

B  B  B  2  tenances. 


V, 

Beck. 
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V. 

Beck, 


tenances^  sucli  grant  did  not  compromise  the  rights  of 
the  crown  between  high  and  low  water-mark^  but  that 
the  land  between  high  and  low  water-mark  as  aforesaid 
was  still  vested  in  the  Queen ;  and  he  denied,  to  the 
best  of  his  beUef^  that  the  Plaintiff  had,  ever  since  the 
year  1803,  or  since  any  other  time,  been  absolutely  en- 
titled to  all  such  stones  and  sand  lying  on  the  sea-shore 
aforesaid  within  or  adjacent  to  the  said  manor.     He  said 
that  even  if  it  should  appear  that  the  Plaintiff  was  so 
entitled,  the  inhabitants  of  the  parish  of  Caister  aforesaid 
had  acquired  by  immemorial  usage  the  right  to  take 
away  the  stones  lying  on  the  sea-shore  aforesaid,  or  at 
all  events  that  the  surveyors  of  the  highways  of  the  pa- 
rish of  Caister  had  by  such  immemorial  usage,  as  well  as 
under  and  by  virtue  of  the  above  Act  of  Parliament,  the 
right  to  take  away  and  remove  the  stones  lying  on  the 
sea-shore  aforesaid  within  the  manor,  for  the  purpose  of 
repairing  the  highways  of  the  parish.     He  said  that  the 
other  Defendant^  Richard  Septimus  Clowes^  was  a  son  of 
the  Plaintiff,   and  refused  to  join  in  this  defence.     He 
admitted  the  removal  of  about  ten  or  fifteen  cart-loads 
of  stones  &om  the  sea-shore  adjacent  to  the  said  manor, 
but  said  that,  for  the  reasons  aforesaid,  he  believed  the 
land  between  high  and  low  water-mark  not  to  be  a  part 
of  the  said  manor  of  Caister,  and  that  he  did  not  re- 
move such  stones  from  the  sea-shore  within  the  said 
manor,  nor  from  the  lands  over  which  the  Plaintiff  was 
entitled  to  such  rights  as  in  the  bill  mentioned,  or  any 
other  rights.     He  submitted  that  the  Plaintiff  was  not 
entitled  to  such  relief  as  was  by  his  said  bill  prayed,  as 
well  for  the  reasons  thereinbefore  in  that  behalf  men- 
tioned, as  also  because  no  materials  fit  and  proper  for  the 
repairs  of  the  highways  of  the  said  parish  of  Caister 
could  be  found  or  obtained  elsewhere  than  on  the  said 
sea-shore,  conveniently  within  the  parish  of  Caister,  or 
within  several  miles  thereof,  and  because  he  had  not 

taken 
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taken  or  carried  away  more  stones  &om  the  said  sea-  1852. 
shore  than  he  had  thought  in  his  discretion  necessary 
to  he  employed  in  the  amendment  of  the  highways  of 
the  parish  of  Caister,  and  also  because  the  removal  of 
the  said  stones  by  him  in  manner  aforesaid^  had  not 
caused  and  could  not  cause  any  damage  or  injury  by  in- 
undation to  the  land  adjoining^  or  any  increased  injury 
by  the  encroachment  of  the  sea.  And  he  claimed  the 
benefit  of  the  above-mentioned  Act  of  Parliament  of  the 
5th  &  6th  Will.  lY.^  and  of  all  the  clauses  and  provisions 
therein  contained^  and  the  powers  conferred  on  him  by 
the  said  Act  as  surveyor  of  the  parish  of  Caister. 

An  injimction  was  obtained  ea:  parte,  and  on  a  motion 
to  dissolve  it,  was  continued  to  the  hearing. 

Evidence  was  then  gone  into  by  the  Plaintiff  at  great 
length,  for  the  purpose  of  establishing  his  title. 

Upon  the  cause  coming  on  to  be  heard  before  the 
Master  of  the  Bolls,  his  Honor  made  the  order  now 
under  appeal,  which,  after  reciting  that  his  Honor  was 
desirous  to  have  the  following  question  decided  by  a  jury, 
viz. :  "  Whether  the  removal  of  stones  and  shingle  from 
the  sea-shore  of  the  parish  of  Caister,  next  Great  Yar- 
mouth, in  the  coimty  of  Norfolk,  between  high  and  low 
water-mark,  would  cause  increased  danger  of  encroach- 
ment by  the  sea,'' — directed  that  a  writ  of  summons 
should  be  sued  out  of  the  Court  of  Exchequer  by  the 
Plaintiff  against  the  Defendant  George  Beck,  pursuant 
to  the  provisions  of  the  8  &  9  Vict.  c.  109,  s.  19.  And  it 
was  ordered  that  the  parties  should  proceed  to  trial  un- 
der the  said  writ  of  summons  at  the  next  Summer 
Assizes  for  the  county  of  Norfolk.  And  if  the  jury 
should  find  such  issue  in  the  affirmative,  then  it  was  or- 
dered that  the  following  issue  should  be  then  and  there 

tried 


interlocutory  injunction  substantially^  if  not  ex- 
7  such  as  that  prayed^  was  obtained  in  the  cause  and 
he  hearings  though  not  made  perpetual^  yet  continued 
the  decree  which  directed  the  trial  of  an  issue  or  two 
68^  and  was  thus :     (His  Lordship  read  it). 


m  this  decree  Mr.  Beck  appealed^  and  the  appeal^ 
been  fiilly  heard^  is  now  to  be  disposed  of*     We 
ed^  on  a  former  day^  that  we  thought  a  trial  at  law 
^'ther  necessary  nor  proper ;  and  that,  in  our  opinion, 
learned  judge  who  made  the  decree  would  not  have 
^cted  one  if  the  particidar  position  of  the  Defendants 
of  the  cause  at  the  time  of  the  hearing,  as  distin- 
S^^^shed  from  what  it  was  at  the  filing  of  the  bill,  had 
^>^n  pointedly  brought  to  his  Honor's  attention.     The 
Defendants  were  and  are  sued  in  effect  merely  as  the 
surveyors  of  the  highways  of  the  parish  of  Caister,  on 
account  of  acts  done,  or  intended,  or  both  done  and  in- 
tended, by  them  or  one  of  them,  namely,  Mr.  Beck,  as 
flftimiTig  a  right  in  that  character  under  the  51st  section 
of  the  Highway  Statute,  5  &  6  Will.  IV.  c.  50,  to  take 
from  the  sea-shore  materials  for  mending  the  parish 
roads,  against  which  the  Plaintiff  not  only  opposed  the 

52nd 
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The  LoBD  Justice  Knight  Bbuce.  1852. 

In  ibis  case  the  sole  Plaintiff  was  originally  and  is 

Mr.  CloweSy  the  proprietor  of  a  mansion-house  and 
d  on  the  coast  of  Norfolk,  and  lord  of  a  sea-side 

or  (that  of  Caister  Bardolf)  there.  The  only  De- 
dants  haye  been  and  are  Mr.  Beck  and  Mr.  Richard 
Omnia  Clowes,  of  whom  the  latter  supports  and  takes 

with  the  Plaintiff  his  father,  leaving  Mr.  Beck  as 
Plaintiff's  single  adversary.    The  whole  object  of  the 

appears  from  the  prayer  of  the  bill,  which  was  ori- 
ally  and  is  in  these  terms :     (His  Lordship  read  it). 
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the  Plaintiff's  case^  as  a  case  for  equitable  interposition^ 
I  do  not  say  for  merely  legal  redress,  fails  absolutely  and 
wholly.  Still  we  might  perhaps  have  thought  a  trial  at 
law  proper  had  not  the  peculiar  state  of  circumstances 
existed  to  which  I  have  adverted.  But  the  materials 
before  the  Court  make  us  more  than  suspect  that  the 
Appellant,  as  the  agent  or  coadjutor  of  others,  has  been 
more  than  willing  to  assert  against  the  Plaintiff,  without 
just  foundation,  alleged  rights  exceeding  and  independ- 
ent of  any  possibly  conferred  by  the  Act  of  Will,  IV. ; 
and  that  those  alleged  rights,  thus  exceeding  and  inde- 
pendent of  any  official  power  or  statutory  function,  have, 
under  the  colours  of  the  highway  surveyors,  as  officers 
under  the  Act  of  Parliament,  been  endeavoured  to  be 
fought  in  this  suit  against  the  Plaintiff.  We  are  satis- 
fied that  Mr.  Beckys  answer  has,  without  necessity,  with- 
out foundation,  and  vcxatiously,  raised  points,  which 
ought  not  to  have  been  raised,  against  the  title  of  the 
Plaintiff,  and  in  support  of  the  alleged  lawfulness  of  the 
acts  of  the  Appellant,  who  has  thus,  in  our  opinion,  added 
to  the  expense  and  weight  of  the  cause  in  a  manner  not 
to  be  passed  over.  He  had  no  ground  for  disputing 
the  title  of  the  Plaintiff  as  lord  of  the  manor  to  the 
shore,  or  for  claiming  the  immemorial  rights  which,  in 
defiance  of  law  and  fact,  have  been  alleged  against  Mr. 
Clowes.  And,  without  meaning  to  say  or  intimate  that 
in  every  instance  in  which  a  Defendant  takes  several 
grounds  of  defence,  one  tenable  and  successful,  the  rest 
doubtful  or  invalid,  that  consideration  ought  to  avail 
the  Plaintiff  on  the  subject  of  costs,  we  are  of  opinion 
that  the  justice  of  the  present  case  not  only  requires  an 
end  of  the  litigation  now,  but  requires  also  neither  of 
the  parties  to  pay  costs, — a  condition  of  things  render- 
ing it  a  matter  of  indifference  on  each  side  what  may  be 
the  form  of  the  decree,  in  this  untoward  suit,  for  which 

the 
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Defendant  inPakice  Street  and  HoleAn-the^Wall  Street y 
Q   Caernarvon,  for  the  price  of  1400/.   And  the  Defend- 
nt  thereby  further  agreed  to  sell  to  the  Plaintiffs^  and 
liey  agreed  to  purchase,  the  whole  of  the  stock  at  Caer- 
€tr*V€^n  for  1400/.,  and  the  stock  of  wines,  spirits,  liquors, 
Mctex",  cider,  perry,  fixtures,  utensils  of  trade,  and  all 
le  st^ock  in  trade  in  and  upon  the  said  premises  at  a 
edusLtnon  as  therein  mentioned.     The  agreement  then 
poe^eded  as  follows :  "  And  it  is  hereby  further  agreed 
J  axxd  between  the  said  parties,  that,  in  consideration 
f    tlxc  premises  and  of  the  undertaking  of  the  said 
^o^»»€M  Henry  Evans,  hereinafter  contained,  not  to  set 
P  oir    carry  on  at  Caernarvon,  or  in  any  other  part  of 
le  Counties  of  Caernarvon,  Anglesey,  or  Merioneth,  the 
^*®J^^=i^e8s  of  a  wine  and  spirit  merchant,  or  either  of 
^^>^*x,  they  the  said  Thomas  Turner  and  Llewellyn  Turner 
^^U   pay  to  the  said  Thomas  Henry  Evans  at  the  time  of 
^®  signing  of  this  agreement  the  sum  of  2000/.  in  the 
of  and  as  a  premimn  for  the  good- will  of  the  said 
of  a  wine  and  spirit  merchant  now  carried  on 
said  Thomas  Henry  Evans.  And  the  said  Thomas 
Evans,  in  consideration  of  the  premises  and  of  the 
^^^Oients  aforesaid,  doth  hereby  promise  and  agree  with 
to  the  said  Thomas  Turner  and  Llewellyn  Turner 
he  the  said  Thom^is  Henry  Evaris  shall  not  nor  will 
^^  ^^y  time  or  times  hereafter  by  himself,  his  partner  or 
^^Ht,  or  otherwise  howsoever,  either  directly  or  indi- 
'^^^tly,  set  up,  embark  in,  or  carry  on  the  business  or 
^^^e  of  a  wine  and  spirit  merchant  at  Caernarvon  afore- 
^d,  or  at  any  other  town  or  place  within  the  three 
Oounties  of  Caernarvon,  Anglesey,  and  Merioneth/^  And 
it  was  ftirther  agreed  that  Messrs.  Thomas  and  Llewellyn 
Turner  should  and  might  carry  on  business  under  the 
style  or  firm  of  Evans  and   Turner,  imtil  otherwise 
agreed  upon,  the  said  business  being  so  carried  on  ex- 
clusively for  the   benefit  of  Messrs.  Turner,  and   the 

Defendant 


1852. 

TUBNEB 
V, 

EvAirs. 
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as  I  concur  with  the  view  that  was  taken  by  the  Vice- 
Chancellor  Kifulersley,  the  result  will  be  that  his  judg- 
ment wiU  be  affirmed^  and  consequently  that  there  will 
be  no  injunction. 


1852. 

TUENEK 
V. 

Evans. 


The  ground  on  which  I  proceed  is  this.  It  is  enough^ 
I  thinks  to  sustain  that  judgment^  that  it  was  a  matter 
of  doubt  whether  the  acts  complained  of  amounted  to  a 
breach  of  the  contract. 


The  contract  was  thus.  Mr.  Evans  the  Defendant 
had  for  some  time  carried  on  the  business  of  a  wine  and 
spirit  merchant  at  Caernarvon.  He  sold  his  business 
substantially  to  the  Plaintiffs.  They  gave  a  very  lai^ 
sum  for  the  purchase  of  the  good- will ;  and  he  entered 
into  that  agreement  which  forms  the  subject  of  the 
motion ;  namely^  that  he  was  not  at  any  time  during  his 
life  to  set  up^  embark  in^  or  carry  on  the  business  of  a 
wine  and  spirit  merchant  at  Caernarvon,  or  at  any 
other  town  or  place  within  the  counties  of  Caernarvon, 
Merionethshire,  and  Anglesey,  He  did  not  carry  on 
such  business  of  a  wine  merchant  until  about  the  end  of 
the  year  1850,  or  the  beginning  of  1851,  when  he  set  up 
the  business  of  a  wine  and  spirit  merchant  at  Chester. 
That,  no  doubt,  was  lawful  for  him  to  do.  The  evidence 
on  the  part  of  the  Plaintiffs  shows  that  in  the  month  of 
April  of  last  year,  being  at  Caernarvon,  he  in  three  dif- 
ferent instances  specifically  mentioned,  applied  for  orders 
to  the  public,  or  persons  from  whom  he  would  expect 
orders,  and  in  that  one  instance  he  got  an  order,  and 
that  in  others  he  was  refused.  As  far  as  the  Plaintiffs' 
affidavit  goes,  these  might  be  treated  as  mere  insulated 
instances ;  but  I  do  not  so  treat  them,  because,  coupling 
the  statement  with  the  affidavit  of  the  Defendant,  I 
arrive  at  the  conclusion  that  the  Defendant  means  to 
say^  that  he  did  that  which  is  alleged  against  him,  in 

pursuance 
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within  the  meaning  of  that  expression  as  contained  in  a 
particular  instrument^  where  the  term  '^  wine  merchant '' 
must^  I  am  of  opinion^  be  considered  as  used  to  desig- 
nate a  person  selling  wine  with  a  view  to  profit^  not  more 
and  not  less. 


1852. 


The  term  ''  carry  on  ^^  is  probably  a  flexible  expres- 
sion^ and  one  that  must  be  interpreted,  or  aided  in  its 
interpretation,  by  the  context — by  the  object  for  which, 
and  the  circimistances  imder  which,  it  has  been  used. 


Now,  what  has  the  Defendant  done  ?  Having  or  not 
having  (it  is  immaterial  which)  a  dwelling-house,  count- 
ing-house, cellars,  and  a  stock  of  wine,  at  Chester ^  but 
having  not  any  one  of  these  things  in  the  county  of 
Caernarvon,  nor  any  establishment  of  any  kind  there,  he 
may,  with  sufficient  accuracy  for  every  present  purpose, 
be  represented  as  having  gone  into  Caernarvonshire, 
there  solicited  and  there  obtained  orders  as  a  wine  mer- 
chant from  inhabitants  of  that  county,  and  executed  those 
orders  by  supplying  to  the  persons  from  whom  he  re- 
ceived them,  the  wine  ordered,  by  sending  it  from  ano- 
ther county  to  them  in  Caernarvonshire,  thereby  making 
them,  of  course,  his  debtors  for  the  price ;  and  it  is  said, 
that  nevertheless  he  has  not  carried  on  the  business  of 
a  wine  merchant  in  Caernarvonshire,  But  a  person 
selling  wine  with  a  view  to  profit  is,  I  apprehend,  not 
necessarily  a  person  having  a  dwelling-house,  a  coimt- 
ing-house,  a  shop,  or  cellar,  or  even  wine  itself.  It  is  or 
may  be  true  that,  at  the  time  of  the  execution  of  the  in- 
strument under  consideration,  the  Defendant  had,  and  the 
Plaintifis,  who  were  parties  to  it,  intended  also  to  have, 
all  those  things ;  not  one  of  them  is  or  was  essential, 
however,  as  I  think,  to  the  idea  or  notion  of  a  person 
selling  wine  with  a  view  of  profit.  There  are  uphol- 
sterers, haberdashers,  managers  of  theatres,  and  other 

dealers 
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dealers  ^^  quorwn  pUmstra  vagas  rite  trahumi  domoSf** 
and  why  not  wine  merchants  ?  Are  there  not  dosens  or 
hundreds  of  coal  merchants^  for  instance,  in  this  town 
who  own  neither  house,  nor  ship,  nor  waggon,  nor  yard, 
nor  coals,  but  who  obtain  orders,  and  execute  them  by 
giving  corresponding  orders  to  some  other  dealers  in 
coals  who  possess  such  things? 


Do  none  carry  on  business  in  Smithfield  bat  the  sur- 
rounding householders?  Do  we  ''carry  on^'  a  war 
only  at  head  quarters?  and  what  is  meant  by  ''  canying 
on  '^  a  design  ? 

Ought  the  words  ''  carry  on,^'  as  used  in  the  contract, 
to  be  read  as  meaning  or  including  the  meaning  of 
"pursue'*  or  "prosecute?''  If  they  ought,  the  De- 
fendant must  surely,  I  suppose,  be  in  the  wrong  here. 
But  if  they  ought  not,  I  am  still  not  persuaded  that  the 
Plaintiff  are  so. 


If,  however,  it  is  not  essential  to  a  wine  merchant  to 
have  a  house,  or  counting-house,  or  ceUars,  or  stock,  but 
is  only  essential  that  he  should  sell  or  endeavour  to  sell 
wine,  does  he  not  "  carry  on  "  that  business  not  neces- 
sarily where  his  home  (if  any),  his  counting-house  (if 
any),  his  cellar  (if  any),   or  his  stock   (if  any),  is,  but 
where  he  does  the  essential  act  ?     I  am  of  opinion  that 
he  docs.     If  he  has  a  counting-house  or  a  ceUar  he  msj 
probably  or  certainly  be  said  in  a  sense  to  carry  on  his 
business  there,  but  not  necessarily  there  exclusively. 

The  consequence  is,  that  the  Defendant,  in  my  judg- 
ment, has  broken  his  contract,  and,  thinking  that  he 
has  done  so  in  bad  faith  and  dishonestlv.  I  consider 
that  the  Plaintiffs  have  shown  a  sufficient  title  to  an 
injunction,  at  least  in  the  words  of  the  instrument  before 

us. 
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us.  Bat  my  learned  Brother  being  of  opinion  that  the 
order  of  the  Vice-Chancellor  ought  to  remain  as  it  is,  it 
will  of  course  remain  so,  and  I  need  not  add  how  likely  a 
conclusion  that  has  the  concurrence  of  two  such  men  is 
to  be  correct. 
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The  action  was  tried  at  the  Caernarvon  Assizes,  when 
a  verdict  was  found  for  the  Defendant.  During  Easter 
Term,  1853,  a  rule  was  obtained  to  show  cause  why 
the  verdict  should  not  be  entered  for  the  Plaintiffs,  with 
nominal  damages.  On  cause  being  shown  on  June  6th, 
1853,  the  rule  was  made  absolute,  the  Court  of  Queen's 
Bench  being  unanimously  of  opinion  that  the  acts  in 
question  amounted  to  a  breach  of  the  covenant. 


On  the  23rd  of  June  judgment  was  signed  for  the 
Plaintiffs. 

On  the  motion  being  renewed  before  the  Vice-Chan-  Jul^  14, 1863. 
oellor  on  this  day,  a  decree  was  taken  by  consent,  grant- 
ing a  perpetual  injimction  in  the  words  of  the  covenant, 
and  directing  payment  by  the  Defendant  of  the  costs  of 
the  suit. 
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Nov.  3. 


In  the  Matter  of  NEDDY  HALI/S  ESTATE. 


Before  Hke 
LoBDS  Jus- 

TXOBS. 

Eztnusts 
from  purisli 
rejriBterssign- 
edbjpersons, 
desonbmfii; 
themaelyes  in 
Buoh  signa- 
tures as 
"  rectors  " 
or  *•  yicars," 
held  sufficient 
within  14  & 
15  Vict.  0. 
99,  but  not 
where  the 
description 
was  '*  incum- 
bent "  or 
"  curate  " 
without  fur- 
ther evi- 
dence. 


npmS  was  a  petition  for  the  payment  of  money  oat  of 
courts  and  a  difficulty  having  been  raised  \p.  the 
Registrar's  office  as  to  the  sufficiency  of  some  of  the  docu- 
mentary evidence  under  the  14  &  15  Vict.  c.  99  {a),  die 
case  was^  at  the  request  of  Vice-Chancellor  Homer,  men- 
tioned to  their  Lordships^  in  order  that  the  practice 
might  be  settled. 

The  documents  in  question  purported  to  be  copies  of 
or  extracts  from  parish  registers^  and  were  signed  thus, 


(a)  Sect.  14.  "Whenever 
any  book  or  other  document 
is  of  such  a  public  nature  as 
to  be  admissible  in  evidence  on 
its  mere  production  from  the 
proper  custody,  and  no  statute 
exists  which  renders  its  con- 
tents proveable  by  means  of  a 
copy,  any  copy  thereof  orextract 
therefrom  shall  be  admissible 
in  evidence  in  any  Court  of 
justice,  or  before  any  person 
now  or  hereafter  having  by 
law  or  by  consent  of  parties 
authority  to  hear,  receive,  and 
examine  evidence,  provided  it 
be  proved  to  be  an  examined 
copy  or  extiact,  or  provided  it 
purports  to  be  signed  and  cer- 
tified as  a  true  copy  or  extract 
by  the  officer  to  whose  custody 
the  original  is  intrusted,  and 
which  officer  is  hereby  requir- 
ed to  furnish   such  certified 


copy  or  extract  to  any  persoa 
applying  at  a  reasonable  time 
for  the  same,  upon  payment  of 
a  reasonable  sum  for  the  same, 
not  exceeding  fourpence  for 
every  folio  of  ninety  words." 

Sect  17.  That,  "  If  any 
person  shall  forge  the  seal, 
stamp,  or  signature  of  any  do- 
cument in  this  Act  mentioned 
or  referred  to,  or  shall  tender 
in  evidence  any  such  docu- 
ment with  a  false  or  counter* 
feit  seal,  stamp,  or  signature 
thereto,  knowing  the  same  to 
be  false  or  counterfeit,  he  shall 
be  guilty  of  felony,  and  shall 
upon  conviction  be  liable  to 
transportation  for  seven  yean, 
or  to  imprisonment  for  any 
term  not  exceeding  three  years, 
nor  less  than  one  year,  with 
hard  labour." 
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"A.  B.,  Incumbent,"  or  ''A.  B.,  Rector/^  or  ''J.  B.,       1852. 
Vicar/'  or  ''A.  B.,  Curate/' 


Their  Lordships  expressed  their  opinion  that  the 
words  "  Rector/'  "  Vicar/'  in  the  copies,  might  by  a 
reasonable  intendment  be  taken  to  mean  "  Rector  "  or 
''Vicar "  of  the  parish  or  place  mentioned  in  the  copy, 
but  that  where  the  words  were  only  "Incumbent"  or 
"  Curate,"  it  might  be  a  question  whether  such  persons 
were  the  proper  persons  to  have  the  custody  of  registers. 
Lord  Cranworth  observed  that  solicitors  would  save 
themselves  and  the  Court  much  trouble,  and  their  clients 
expense,  if  in  all  such  cases,  to  the  name  of  the  person 
signing  the  extract,  the  words  "  of  the  aforesaid  parish  " 
were  added. 


In  re 

Neddy 

Hall's  Es- 

TATS. 
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Nov.  8.  9.     LORD  WARD  v.  THE  OXFORD,  WORCESTER, 

AND    WOLVERHAMPTON    RAILWAY  COM- 
PANY. 

B^ore  The    rpHIS  case  was  originally  set  down  as  an  appeal  mo- 
Ticxs.  tion  from  the  refusal  of  the  Master  of  the  Rolls,  to 

A  railway        dissolve  an  injunction  which  had  been  obtained  ex  parte; 

Company 

had  entered     but  upon  the  appeal  motion  coming  on,  an  arrangement 

^^^  -S^^'  ^^  entered  into  for  putting  in  an  answer,  and  for  enter- 
landowner  ing  into  evidence  by  afiSdavit  or  viva  voce,  and  far  the 
cluie  o/kmd   ^^^  being  disposed  of,  as  if  it  had  regularly  beei 

A    They        brought  to  hearing, 
found  that 

they  did  not         nn  •  /»        i  •/•.!•  ^ 

at  the  time  The  suit  was  one  for  the  specific  performance  of  an 

require  this  agreement, 

land,  but  -6  ' 

required  immediately  land  B.  belonging  to  the  same  landowner.  He  ooa- 
Bented  to  sell  them  B.,  if  they  woSd  at  the  same  time  pay  for  A.  The 
finance  committee  of  the  Company  drew  a  cheque  for  the  price  of  A.  and 
another  for  the  price  of  B.,  and  left  the  chairman  to  make  the  l)e8t  arrangement 
he  could  with  the  landowner.  The  agent  of  the  landowner  receivea  bodi 
cheques,  upon  an  agreement  that  the  cheque  for  B.  should  not  be  presented  for 
a  week,  to  give  time  for  the  completion  of  a  more  formal  agreement  as  to  the 
purchase  of  A.  than  that  which  had  been  executed.  The  preparation  of  the 
agreement  having  been  delayed  beyond  the  week,  communications  took  place 
between  the  chairman  of  the  finance  committee  (who  was  one  of  the  drawers  of 
the  cheque)  and  the  landowner's  solicitor,  in  which  the  former  desired  that  the 
cheque  might  continue  to  be  retained,  as  the  agreement  was  not  completed. 

It  appeared  that  the  fact  of  the  cheque  being  outstanding  haa  been  tlie 
subject  of  discussion  in  the  finance  committee,  and  had  been  considered  hj 
them  unsatisfactory.  Before  the  execution  of  the  agreement,  and  before  the 
presentation  of  the  cheque,  the  bank  failed  on  which  it  was  drawn,  and  in 
which  the  chairman  was  a  partner.  Held,  that,  whether  the  chairman,  in 
desiring  the  presentation  of  the  cheque  to  be  delayed,  was  acting  ultra  viret 
or  not,  his  act  was  sanctioned  by  the  committee  ana  bound  the  Company,  and 
that  the  Company,  and  not  the  landowner,  must  bear  the  loss. 

But  semhUt  that  the  chairman  was  not  acting  ultra  vires,  being  one  of  the 
drawers  of  the  cheque. 

The  cheque  was  not  dated  as  drawn  at  any  place,  but  was  headed  with  the 
name  of  the  railway.  Held,  that  this  did  not  maicate  any  place  so  as  to  satiify 
the  terms  of  the  clause  in  the  Stamp  Act  exempting  cheques  from  dutj ;  but 
that  the  cheque  was  void,  and  that  on  this  account,  independently  of  any  other, 
the  loss  must  be  sustained  by  the  Company. 
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agreement^  for  the  purchase  by  the  Defendants  of  lands        1852. 
of  the  Plaintiffs  imder  the  following  circumstances.  t  ^^-^™^ 

V. 

The  Defendants  were  by  their  Act  of  incorporation  b,^l^^y  Co. 
entitled  to  take  portions  of  lands,  which,  by  the  will  of 
the  late  Lord  Dudley  were  devised  to  uses  under  which 
the  Plaintiffs  Lord  Ward,  the  Earl  of  Aberdeen,  and 
Lord  Duftfermline  had  power  to  dispose  of  them. 

As  to  part  of  these  lands,  which  for  the  sake  of  dis- 
tinction we  shall  call  the  5500/.  purchase,  the  Company 
in  April  and  May  1847,  gave  to  the  Plaintifis  notices  in 
the  statutory  form,  of  their  intention  to  take  them,  and 
on  the  19th  of  July  1848,  the  following  agreement  re^ 
specting  them  was  signed  by  the  respective  agents  of  the 
Plidntiffs,  and  of  the  Company  : — 

''  Heads  of  agreement  between  the  Oxford,  Worcester, 
and  Wolverliaimpton  Railway  Company  and  Lord  Ward, 
and  the  trustees  of  his  estate.    The  sum  to  be  paid  by 
the  Company  for  the  hereditaments  comprised  in  the 
notices  to  purchase,  and  the  claim  of  May  19th  1847, 
made  thereupon,  (severance  and  injury  by  abstraction, 
except  as  hereinafter  mentioned,  to  be  deemed  to  be  in- 
cluded) 5500/.  Also  in  respect  of  the  tenant's  claim,  182/. 
Proviso,  that  this  memorandum  of  agreement  shall  not 
alter,  prejudice,  or  affect  the  agreement  of  JtUy  26th  1845. 
Lord  Ward's  estate  to  pay  all  further  compensation  (if 
any)  to  tenants.    Also  to  give  possession  on  payment  of 
the  money.     It  is  imderstood  that,  as  regards  Nos.  21, 
22,  23,  and  24,  in  Sedgley,  the  same  are  copyhold,  and 
as  to  which  Lord  Ward  is  entitled  to  manorial  rights 
only.    The  money  to  be  paid  by  the  Company  to  be  ap- 
portioned between  the  trustees  of  the  estates  of  the  late 
Earl  of  Dudley  and  Lord  Ward,  in  such  proportions  as 
their  agents  may  require.     Dated  July  19,  1848.     For 

the 
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1852.       the  Oxford,   Worcester,  and  WoioerhaimpUm  Bahray 
tV^":^*!^    Company,  Ebenezer  Robins.    For  the  trustees  of  the 
V.  estates  of  the  late  Earl  of  Dudley  and  for  Lord  Wardf 

WwAT  c2!  •'^*'»  Maughan.'' 

The  agreement  of  the  26th  of  July  IS46,  lefened  to 
in  the  abore  document^  was  made  between  Firtrndi  Rutf* 
ford  the  Chairman^  o^  and  for^  and  cm  behalf  of  the  Coin< 
pany^  of  the  one  part^  and  Hichard  Smith,  as  agent  fioir 
and  on  behalf  of  Lord  Ward,  of  the  other  part )  and  ft 
provided,  that  in  the  event  of  the  then  contemplated  Aet 
passing  into  a  law^  the  Railway  should  be  eanied  and 
made  across  the  lands  in  a  particular  mamifar  therein 
described  and  defined. 

With  respect  to  the  other  lands,  which  fixr  distincikm 
we  shall  call  the  5625/.  purchase,  no  notices  were  servedi 
but  a  parol  agreement  was  entered  into  between  the 
agents  of  the  respective  parties  for  the  sale  of  them  to 
the  Company  at  that  price. 

Before  anything  farther  had  been  done  as  to  the 
6500/.  purchase,  the  Company  became  desiroos  to  have 
possession  of  the  land  comprised  in  the  other,  but  were 
informed  that  this  would  only  be  acceded  to  upon  the 
terms  of  their  completing  the  5500/.  purchase.  There* 
upon  Mr.  Rvfford  wrote  to  Mr.  Maughan,  the  PlaintiflV 
agent,  the  following  letter : — 

"  Bellbroughton,  April  28rd,  1851.  Dear  Sir,— 0;p- 
ford,  Worcester,  and  Wolverhampton  Railway.  The  Di- 
rectors are  most  desirous  to  get  the  possession  of  land 
required  between  Brettell  Lane  and  Dudley,  and  are 
prepared  to  pay  over  to  Lord  Ward  the  sum  of  5625/., 
the  amoimt  agreed  upon,  as  soon  as  the  agreement  if 
executed,  and  Mr.  John  Davis  will  call  upon  yon  for 

this 
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tliis  purpose  to-morrow  mornings  when  I  presume  you       1852> 
will  give  the  contractors  permission  to  enter.      Let  t^^'^'w^,. 
me  know  if  I  shall  remit  the  cheque  direct  to  Mr.  v. 

Benbow  or  to  yourself.  The  further  sum  of  5600/.,  ^'i^fYC^ 
the  amount  of  the  contract  entered  into  with  regard 
to  lands  on  other  portions  of  the  line,  the  Directors 
are  also  prepared  to  pay  over.  As,  however,  this  land  is 
not  yet  required,  the  Directors  hadhoped  the  purchase- 
money  for  the  land  required  would  be  only  demanded  in 
the  first  instance,  in  conformity  with  an  understanding 
that  the  Company,  upon  paying  an  ample  sum  for  what 
they  required,  were  from  time  to  time  to  take  possession 
without  paying  for  the  entirety.'* 

Mr.  Mauffhan,  however,  still  refused  to  deliver  up 
possession  to  the  Defendants  of  the  5625/.  purchase, 
unless  the  Company  would « at  the  same  time  make  ar- 
rangements for  completing  the  5500/.  purchase,  and  in 
oonsequence  of  this  refusal,  Mr.  Dtwis  and  Mr.  Rufford 
called  on  Mr.  Maughan  at  his  office  in  Dudley,  and 
handed  to  him  two  cheques,  one  for  5625/.,  the  other  for 
6600/.     The  latter  was  in  the  following  form : 

Oxford,  Worcester,  and  Wolverhampton  Railway. 

1851.  Messrs.  Rufford  &  Wragg,  Stourbridge.  Pay 
No.  1453,  or  bearer,  the  sum  of  Five  thousand  five 
hundred  pounds. 


t< 


« 


"^■^^^'     iDirectors. 
''  Za.  A.  Jesell,j 

''  Noel  Thomas  Smith,  Sec." 


A  contract  was  thereupon  executed  by  Lord  Aberdeen, 
Lord  Dunfermline,  and  also  by  Mr.  Davis  on  behalf  of 
the  Company,  for  the  5625/.  purchase,  and  the  5625/. 
cheque  was  presented  and  paid.     Upon  the  dehvery  of 

the 
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1852.       the  cheques  Mr.  Maughan  handed  over  to  Mr.  Rtffori^ 
ry^^'w^j}    ^*  ^^^  request,  the  following  letter,  addressed  to  Mr. 

V.  Davis. 

Thb  Ozfobd 
Eailwat  Co. 

"Dudley,  April  26th,  1851.  Dear  Sir,— I  admow- 
ledge  that  I  have  this  day  received  a  cheque  on  Messn. 
Rufford  &  Wragge,  dated  27th  March  last,  for  5500L, 
being  the  amount  of  purchase  made  on  the  19th  Mag 
1847,  with  Mr.  Ebenezer  Robins,  as  agent  for  the 
Oxford^  Worcester,  and  Wolverhampton  Railway  Com« 
pany,  which  cheque  I  engage  to  hold  for  a  week,  to 
afford  time  for  said  Mr.  E.  Robins  to  enter  into  a  oon-^ 
tract  similar  to  that  which  has  been  this  day  signed  by 
you  and  me  in  reference  to  other  properties  purchased 
from  Lord  Ward's  estate. — John  Maughan,  as  agent  for 
Lord  Ward.'' 

The  cheque  for  5500/*  was  in  Consequence  of  HaA 
above  arrangement  retained  by  Mr.  Maughan,  until  the 
4th  of  May  1851,  when  he  sent  it  to  Mr.  John  Benbow, 
the  Plaintiffs*  solicitor.  Afterwards,  considerable  fur-^ 
ther  delay  than  was  originally  expected  took  place  in 
regard  to  the  preparation  of  a  more  formal  contract  for 
the  5500/.  purchase.  At  length  the  solicitors  of  the 
Company  sent  to  Mr.  Maughan  a  letter,  stating  as 
foUows : — "  We  have  forwarded  two  parts  of  the  agree- 
ment to  Mr.  E,  Robins  for  his  signature,  and  have 
requested  him  to  send  them  to  you  for  your  signature; 
and  when  you  have  signed  the  same,  be  pleased  to 
forward  us  one  part,  and  keep  the  other  yourself.  You 
will  also  sign  the  receipt  for  5500/.  The  agreement  is 
like  the  other,  except  so  far  as  the  same  is  varied  by  yoor 
and  Mr.  Robins'  minutes  of  purchase.^ 


f} 


On  the  9th  of  June  1851,  Mr.  Robins  accordingly 
called  upon  Mr.  Maughan  in  Dudley,  and  proposed  to 

him 
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him  to  execute  one  part  of  the  agreement  in  duplicate^        1852. 
to  which  Mr.  Robins  had  previously  attached  his  own  tJ^'Tw^^jj 
signature,   embodying  in  formal   language  the  terms  v. 

contained  in  the  agreement  of  the  19th  of  July  1848.       ^Lw^rCo. 

Mr.  Maughan,  however,  remarked  that  the  agreement 
did  not  make  an  apportionment  of  the  purchase-money 
between  the  Earl  of  Aberdeen  and  Lord  Dunfermline 
on  the  one  hand^  and  Lord  Ward  on  the  other,  as 
originally  stipulated,  and  he  requested  Mr.  Robins  to 
strike  out  his  signature,  and  leave  the  proposed  agree- 
ment in  order  that  the  apportionment  might  be  made* 

Nothing  further  was  done  in  relation  to  the  proposed 
formal  agreement  until  after  the  stoppage  of  the  bank  \ 
and  the  proposed  further  agreement  was  never  signed. 

Simultaneously  with  these  negotiations  others  were 
in  progress  between  the  same  parties  with  respect  to  a 
proposed  deviation  of  the  Railway,  and  although  the 
proposed  deviation  agreement  did  not  affect  the  lands 
comprised  in  the  5500/.  purchase  it  was  considered 
desirable  on  both  sides,  that  the  deviation  agreement 
should  not  be  signed  or  acted  upon  until  the  proposed 
formal  agreement  as  to  the  5500/.  purchase  should  be 
ready  for  execution,  and  it  was  arranged  that  the 
deviation  agreement  and  the  formal  agreement  for  the 
5500/.  purchase  should  be  executed  contemporaneously^ 

m 

On  the  3rd  o{  May  1851,  Mr*  Benbow  wrote  as  fol-* 
lows  to  Mr.  Rufford  in  a  letter  inclosing  another  from 
Mr.  Smith :  '^  Mr.  Smith  has  written  to  you,  but,  as  he 
has  addressed  you  at  Bellbroughton,  I  send  you  a  copy 
of  his  letter,  which,  supposing  you  remain  in  town,  you 
would  not  receive  before  Monday.  This  matter  might 
probably  have  been  set  right  if  you  had  applied  to  me 

instead 
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1852.        instead  of  Mr.  Mcmghan  upon  the  late  tranaaction.'^  Hie 

T  ^'""''w*^      endoBure  was  as  follows :  '*  Priory  Office,  Dudlepf  Ma§ 

V,  2nd,  1851*    Dear  Sir, — In  going  over  the  ground  jester- 

SfLw"  cS^  day  with  Mr.  Treadwell  where  the  Warcetter  and  Wol* 

verhampton  line  is  proposed  to  be  made  near  Waodiide, 
I  observed  that  sereral  men  were  employed  removing 
earthwork.  As  the  agreement  for  the  proposed  devia- 
tion has  not  been  finally  condnded,  I  b^  to  Boggoti 
that  the  workmen  be  removed  till  that  has  been  done. 
I  find  firom  Mr.  Maughan  that  he  was  under  the 
impression  that  everything  has  been  kmg  ago  finally 
arranged.'' 

On  the  4th  of  May  1861,  Mr.  JbfBlbrd  replied  by  a 
letter  addressed  to  Mr.  Benbaw,  containing  the  foDow* 
ing  passage : — '^  With  reference  to  the  remark  in  joor 
note,  I  had  no  notion  that  anything  required  to  be  set 
right.    We  certainly  felt  aggrieved  at  the  demand  that 
the  purchase-money  for  the  land  contained  in  Mr.  A- 
bins'  agreement  should  forthwith  be  paid,  aa  it  was  in 
direct  contravention  of  a  previous  understanding.    We 
were,   however,  told  why  the  demand  was  made,  and 
although  we  felt  the  injustice  of  the  reason  assigned,  we 
submitted  to  it  rather  than  delay  the  progress  of  the 
undertaking.     Of  course  you  will  now  return  the  cheque 
for  5500/.,  as  it  was  handed  over  to  Mr.  Maughan  and 
received  by  him  (to  use  Mr.  Smith's  words)  under  liie 
impression  that  everything  had  been  long  ago  finally 
arranged.     Waiting  to  hear  further,  I  remain,  &c.— 
Francis  Bufford." 

Mr.  Benbow  replied  as  {bllowB,on  the  5th  May  1861: 
— ''  As  you  and  Mr.  Smith  are  in  correspondence,  and 
are  so  near  to  each  other,  I  cannot  doubt  that  whaterer 
remains  to  be  done  will  be  satisfiactorily  arranged.  I 
have  no  recollection  of  the  understanding  to  whidi  yoa 

allade 
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&Uade>  nor  of  the  reason  said  to  have  been  assigned  for       1852. 
the  immediate  payment  of  the  purchase-money/^  Jjo^d  Wasd 

Xhx  Oxford 
On  the  7th  of  June  1851,  Mr.  Benbow  wrote  to  Mr.  Railway  Co. 

R^fford  as  follows : — "  I  have  received  a  letter  from  Mr. 

Smith,  dated  5th,  in  which  he  says  all  the  points  in  dis- 

cossion  have  been  adjusted,  and  I  presume,  therefore, 

that  I  may  now  receive  the  amount  of  your  cheque. 

Will  you,  therefore,  be  so  good  as  to  order  payment  of 

it  in  town,  and  let  me  know  where  to  apply  ?^' 

Mr.  R^fford  replied  thus,  on  the  9th  of  June  1851 : 
— ''  I  beg  to  assure  you  that  the  points  in  discussion  have 
not  been  adjusted,  but  quite  the  contrary.  Mr.  Smithes 
pr<^KMsitions  are  referred  to  Mr.  Brunei  to  report  to 
the  Board  upon  them.'' 

Subsequently  to  the  receipt  of  the  above  letter,  Mr. 
Benbow  had  various  interviews  with  Mr.  Ruffbrd,  and 
explained  to  him  that  the  Earl  of  Aberdeen  and  Lord 
Dw^fermUmey  acting  under  the  will  of  the  Earl  of  Dudley, 
had  occasion  for  the  6500/.,  and  that  he,  Mr.  Benbow, 
should  therefore  give  directions  for  having  the  drafk  or 
order  for  5500/.  presented  for  payment.  Mr.  Rtfffbrd, 
however,  requested  that  the  draft  should  not  be  then  pre- 
sented, and  told  Mr.  Benbota  that  if  it  were  presented  it 
would  not  be  paid  until  after  the  deviation  agreement 
should  have  been  s(ettled,  but  that  When  that  was  done 
Mr.  Rvfford  would  save  Mr.  Benbaw  the  trouble  of  pre- 
senting it,  as  he,  Mr.  Rufford,  would  then  give  orders  for 
payment  of  the  amount  to  Mr.  Benbow,  by  his  London 
correspondents. 

On  the  evening  of  the  26th  of  June  1851,  the  bank  of 
Messrs.  Rufford  if  Wragge  closed,  and  was  not  after- 
wards opened,  the  bank  ha\dng  then  stopped  payment, 

and 


Eailwat  Co. 
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1852.        a&d  a  petition  for  adjudication  of  bankruptcy  agamit 
-/^^^y^j^j^  Messrs.  Rufford  if  Wragge  was  afterwarda  ptesented,  and 

r.  they  were  duly  declared  bankrupts. 

Thb  OxroBD 

The  prayer  of  the  present  bill  was  for  specific  per- 
formance of  the  agreement  of  the  19th  of  Jvly  1848,  and 
payment  of  the  6500/.  and  interest. 

By  their  answer  the  Defendants  stated,  that  at  a  tneet- 
ing,  on  the  26th  of  March  1851,  of  the  Finance  Com* 
mittee  of  the  Company,  of  which  Mr.  Rufford  wast 
member,  the  committee  were  informed  that  the  con- 
tractors were  yery  urgent  in  requiring  posseaaion  of  tlie 
lands  comprised  in  the  5625/.  purchase,  and  tliat  al* 
though  the  Company  did  not  then  require  the  landa  com* 
prised  in  the  5500/.  purchase>  the  committee  conaidend 
it  not  advisable  to  raise  the  question  of  strict  right  with 
persons  in  the  position  of  the  Plaintifia,  bat  resolved, 
in  order  to  proculre  possession  of  the  other  land^  to  p^ 
the  two  sums  at  once,  as  insisted  on  by  the  agents  of  Ae 
Plaintiffs,  and  that  accordingly  at  that  meeting  of  tbe 
Finance  Committee,  it  was  among  other  things  ordered 
as  follows  ! — "  That  cheques  be  drawn  on  Messrs.  &/*> 
Jbrd  ^  Wragge  for  land  of  Lord  Ward^  north  of  DmBqfi 
5500/. ;  for  land  of  Lord  Ward  south  of  Dudley,  5625/.'' 
The  answer  ftirther  stated,  that  it  was  the  intention  and 
meaning  of  the  Finance  Committee  that  the  cheqaa 
should  be  forthwith  paid  to  the  Plaintifis  or  their  agents, 
for  the  purchase  of  the  lands  contracted  to  be  purchased 
with  the  sums  of  5625/.  and  5500/. 

That  the  cheques  were  delivered  to  Mr.  Rt^ffbrd,  one 
of  the  makers  thereof,  in  order  that  the  same  might  be 
issued,  applied,  and  paid  in  payment  and  satisfiiction  of 
the  respective  purchase-moneys.  That  it  was  not  owing 
to  any  delay  or  negligence  on  the  part  of  Mr.  Robim  that 
a  formal  agreement  as  to  the  5500/.  purchase  was  not 

executed 
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executed  and  exchanged  before  the  26th  of /tine  1851^        1852. 

but  that  such  delay  arose  solely  on  the  part  of  Mr.  j^^j,  y^^^^y 

Maughan  and  the  other  agents  of  the  Plaintiffs.  t^. 

Thb  Oxfobd 

That  at  a  meeting  of  the  Finance  Committee  on  the  ^^^^^^^  C<>- 
9th  of  May  1851,  the  subject  of  the  cheques  for  5625/. 
and  5500/.  was  discussed,  and  that  their  being  out- 
standing was  again  much  objected  to ;  and  that  in  con- 
sequence the  following  resolution  was  come  to  by  the  * 
committee :  "  That  the  secretary  be  directed  to  produce 
at  the  next  meeting  of  the  committee,  vouchers  for  the 
payment  of  the  11,125/.  for  Lord  Ward's  land.' 


>i 


That  another  meeting  of  the  Finance  Committee  was 
held  on  the  14th  of  May  1851,  and  that  at  such  meeting 
the  contract  for  ihd  purchase  of  the  lands  of  the  Plaintiffs 
BO  as  aforesaid  purchased  with  the  sum  of  6626/.,  and 
also  the  letter  of  Mr.  MaughavUSy  acknowledging  the 
receipt  of  the  cheque  for  5500/.,  were  laid  before  the 
eommittee;  and  that  the  continuance  of  the  6500/. 
cheque  outstanding,  was  considered  unsatisfactory  by 
the  committee;  and  that  it  was  resolved  that  Mr. 
Ebenezer  Robins  should  be  directed  to  complete  an  agree- 
ment for  the  purchase  of  the  land  north  o{  Dudley,  or  to  re- 
port  immediately  any  diflference  that  might  exist  thereon. 

That  at  none  of  such  meetings  was  the  Finance  Com- 
mittee informed  by  Mr.  Rufford,  or  by  any  other  person, 
that  Mr.  Mufford  or  any  other  person  had  requested 
that  the  cheque  for  5500/.  should  not  be  paid  or  pre- 
sented for  payment  until  such  formal  contract  as  in  the 
bill  in  that  behalf  mentioned  should  have  been  entered 
into,  or  until  the  terms  of  the  other  contract  in  the  bill 
particularly  mentioned,  and  therein  called  the  deviation 
contract,  should  be  definitely  arranged*  That  no  autho- 
rity was  given  by  the  Directors  of  the  railway  Company, 
or  any  person  on  their  behalf  to  Mr.  Ruffard,  or  to  any 

other 
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don  of  their  dissatisfaction  was  a  proof  tKat  they        1852. 
sred  the  money  as  still  remaining  at  the  risk  of  |\^^^"\^2md 
mpany.    But  as  the  Company  take  the  technical  «. 

on^  that  their  own  chairman  had  no  authority  even  i^^n^^^y  q^^ 
date  the  time  of  payment  of  a  cheque  of  which  he 
le  of  the  drawers^  it  cannot  be  a  fair  matter  of 
lint  that  the  Flaintiflfs  set  one  technicality  against 
ir,  and  therefore  (if  necessary)  we  rely  on  the  in- 
Y  of  the  cheque^  as  not  bearing  upon  the  face  of  it 
me  of  any  place  at  which  it  was  drawn.  This  de« 
iudered  it  altogether  void  for  want  of  a  stamp : 
IV.  c.  49,  8.  15  ;  B<y)art  v.  Hicks  {a),  Waters  v. 
en  (6),  Bond  v.  Warden  (c),  Ruff  v.  Webb  (d), 
I V.  Vysan  {e),  and  Cundy  t.  Marriott  (/)• 

Roupell,  Mr.  Lloyd,  and  Mr.  W,  Bovill,  for  the 
lants. 

>n  the  merits  the  case  of  the  Defendants  is  dear. 
»r  the  chairman  of  the  Company,  nor  the  Finance 
littee,  had  any  authority  from  the  Company  to 
ne  the  payment  of  the  cheque.  And  there  is  no 
t  firom  any  one  of  them  purporting  to  be  made  on 
of  the  Company  for  that  purpose.  The  verbal 
imications  between  Mr.  Rufford  and  Mr.  JBenbaw 
that  can  be  relied  upon  as  amounting  to  arequest 
to  that  effect.  If  Mr.  Benbow  thought  fit^  as 
3n  himself  and  Mr.  Rufford,  who  was  one  of  the 
rs  o^  whom  the  cheque  was  drawn,  to  rely  upon 
yifford,  as  he  might  have  thought  it  safe  to  do,  this  is 
ceding,  with  which,  however  the  consequences  of  it 
le  lamented,  the  Company  at  large  had  nothing  to 
d  by  which  those  who  act  for  them  cannot  permit 
to  be  prejudiced.     With  regard  to  the  objection 

as 

\  Exeh.  1.  (i)  1  E9p.  129. 

L  F,  &  J:  457.  (e)  4  Tawd.  288. 

L  Coll.  683.  (/)  1  ^.  A  Ad.  696. 
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1852.        as  to  the  stamp^  even  supposing  that  it  would  hate  heok 

LoKD  Wabd  ^^^  ^  ^^  ^^  ^>^^  taken  at  the  time,  and  oould  witk 
9.  propriety  have  been  insisted  upon,  comes  too  late  nov 

Bail  WAY  Co.  *^^  ^  parties  have  treated  the  cheque  as  good.    Die 

validity  of  the  objection  is,  however,  £Eur  from  detr, 
for  the  heading  of  the  cheque  denotes  sufSciently  Ae 
place  at  which  it  was  drawn. 

Mr.  R,  Palmer,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Brucb. 

This  is  a  suit  for  specific  performance  instituted  by 
landowners  against  a  railway  Company,  who  are  allied 
to  have  contracted  to  buy  some  land  firom  them  for  a 
sum  of  5500/.,  and  a  small  additional  sum,  as  I  under- 
stand,  by  way  of  compensation  to  the  occupying  tenants. 
The  contract  is  not  in  dispute.  There  is  but  one  ques- 
tion in  controversy,  namely,  the  question  whether  the 
main  purchase-money  (if  I  may  use  the  expression),  the 
sum  of  5500/.,  has  or  has  not  been  paid  ?  The  PlaintilEi 
say  that  it  has  not  been  paid,  but  is  wholly  due.  The 
Defendants  say  that  it  has  been  paid,  or  (which  is  the 
same  thing)  fully  satisfied.  That  is  the  question  which 
we  are  to  decide. 

The  point  came  before  the  Master  of  the  Rolls  in  the 
shape  of  a  motion  for  an  injunction,  before  the  cause  wu 
ripe  for  hearing,  and  the  Master  of  the  RoUs  then  di- 
rected an  action  to  be  brought  and  tried  ^t  the  last 
Summer  Assizes,  for  the  purpose  of  having  the  opinion 
of  a  jury  and  a  judge  at  Nisi  Frius  upon  the  question 
of  payment.  With  that  order  the  Defendants  were 
dissatisfied,  contending,  as  I  understand  them,  that  the 
question  was  not  a  purely  legal  one,  and  that,  whether 
there  was  legal  payment  or  not,  there  was  equitable 
satisfaction.  The  motion^  by  way  of  appeal  from  that 
order,  was  brought  on  before  us  in  July  last,  and  then  it 

was 
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was  arranged  that  tliecaose  should  be  brought  to  a  state       1852. 

ready  for  hearing  s — ^that  affidavits  should  be  used  instead   ^  ^""^X^ 

.  .  .  LobdWabd 

of  depositions  upon  interrogatories  at  the  hearings  and  v, 

(whether  this  was  embodied  in  an  order  or  not)  that  either  ?^  Oxford 
party  should  be  at  liberty  to  examine  any  examinable 
persons  orally^  in  anticipation  of  that  ohange  practically 
of  the  law^  which  had  not  then  taken  plaoe^  but  which 
was  to  take  plaoe  before  the  present  time^  and  has  now 
taken  place.  Accordingly^  the  cause  has  been  brought 
before  us  upon  the  motion  and  upon  the  hearings  with 
such  evidence  as  the  parties  respectively  have  chosen  to 
produce^  and  with  this  circumstance^  perhaps  remarkable^ 
that  either  party  having  the  power  of  examining  his  ad* 
Tersary  or  himself  (not  indeed  the  corporation  aggregate^ 
but  all  its  members  and  their  derk)^  and  having  the 
power  of  examining  also  any  witnesses^  each  side  has 
elected  deliberately^  that  there  should  be  no  such  ex- 
amination^ and  must  therefore  be  taken  in  effect  to  have 
informed  us  that  there  is  no  reasonable  hope  of  obtaining 
better  evidence  applicable  to  the  subject  than  is  afforded 
by  the  actual  materials  before  us. 

In  this  state  of  things  we  are  first  to  see  whether 
an  action  is  necessary  to  decide  the  legal  question. 
Without  at  all  dissenting  from  what  the  Master  of  the 
BoUs  did^  in  the  position  and  oircumsttances  in  which 
the  case  stood  before  him,  the  present  position  and  the 
present  circumstances  are  such  as  to  enable  us,  I  repeat 
without  differing  from  him,  to  say  as  I  say,  and  as  I 
believe  my  learned  Brother  also  will  say,  that  upon  the 
merely  legal  question  there  is  no  occasion  for  an  action, 
but  that  we  have  sufficient  materials  before  us  to  decide, 
and  ought  to  decide,  that  alone  which  could  be  the  sub« 
ject  of  an  action ;  and  the  conclusion  at  which  I  have 
arrived  upon  these  materials,  and  at  which  I  have  reason 

Vol.  II.  D  D  D  d.  m.  g.    to 
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tion^  as  I  believe^  of  doing  wrong  on  either  side^  but        1852. 
under  reciprocal  mistake  and  equal  inattention  or  equal   •  ^"^"""Oy^ 
ignorance.    On  one  side>  it  was  intended  to  deliver  a  v. 

good  cheque ;  on  the  other  side,  it  was  intended  to  re-  ]^i.^"  (?o 
oeive  a  good  cheque,  whereas  that  which  was  delivered 
equally  disappointed  the  intention  and  the  desire  of  both; 
and  there  was  no  payment  legally  or  equitably. 

It  has  been  said,  however,  that,  by  subsequent  conduct, 
the  vendors,  either  at  law  or  in  equity,  have  become 
precluded  firom  saying  that  the  purchase-money  remains 
unpaid.  Why  ?  It  cannot  be  said  that  they  were  bound 
to  present  a  cheque  which  the  bankers  would  not  have 
been  justified  in  paying.  That  would  be  to  contradict 
all  the  cases. 

It  is  argued  and  I  will  assume,  without  deciding, 
that  they  might  have  so  acted  with  reference  to  it  as  to 
bind  themselves.  Although  this  is  a  question  of  law, 
I  must  also  assume,  for  the  purpose  of  this  argument, 
that  they  can  be  fixed  with  a  knowledge  of  their  rights 
in  the  actual  state  of  things ;  for  a  man  cannot  be  said 
to  intend  to  waive  a  right  of  which  he  is  unconscious. 
The  parties,  it  is  said,  went  on  dealing  upon  the  notion 
that  this  was  a  good  cheque.  But  how  would  that  stand, 
even  if  this  had  been  originally  a  valid  cheque?  It  was 
delivered  under  an  agreement  admitted  to  be  valid,  that 
it  should  not  be  presented  for  a  week.  At  the  end  of 
the  week,  conversations  or  correspondence  took  place 
upon  the  subject,  and  the  result  of  those  communica- 
tions was,  that  a  wish  on  the  part  of  those  who  pro- 
fessed to  act  for  the  Company  was  expressed  that  the 
cheque  should  still  be  retained,  and  this  was  acceded 
to  on  the  part  of  the  holders  of  the  cheque.  Now  the 
gentleman  principally  conducting  these  communications 

D  D  D  2  on 
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7%«  Justice  Lord  Cranworth.  1852. 

I  have  come  entirely  to  the  same  conclusion.     I  will   ^  ^^*^X^ 

LoBD  Wabd 
assume^  in  the  view  that  I  take  of  it^  that  there  was  no  v. 

objection  as  to  the  stamp^  and  that  this  was  a  perfectly  ^^  ^^' cl? 
valid  cheque :  that  there  had  been  a  proper  place  stated^ 
and  that  it  was  not  within  the  provisions  of  the  Stamp 
Acts  at  all^  but  a  proper  cheque  to  all  intents  and  pur- 
poses. In  this  view  I  have  come  to  the  conclusion  that 
the  persons  who  drew  that  cheque,  by  their  lawfully  au- 
thorized agent,  directed  the  holder  of  it,  or  at  all  events 
authorized  the  holder  of  it,  not  to  present  it  until  a  given 
event  should  take  place,  which  did  not  take  place  at  all 
before  the  insolvency  of  the  Bank.  Now,  that  that  is  so, 
is  abundantly  clear,  and  would  not  be  disputed,  provided 
it  be  considered  as  established  that  Mr.  Rvfford  was,  in 
the  dealings  with  respect  to  the  cheque,  the  lawfiilly  au- 
thorized agent  of  the  Company.  And  the  real  question 
therefore  is,  whether,  upon  the  evidence,  he  was  such 
lawfully  authorized  agent. 

Mr.  Rufford  was  the  Chairman  of  the  Company. 
I  do  not  mean  to  say  that,  in  my  opinion,  the  chair- 
man of  a  Company  would  have  necessarily,  by  virtue 
of  his  oflSce,  the  power  of  binding  the  Company  in  a 
transaction  of  this  sort ;  but  he  was  not  only  the  Chair- 
man of  the  Company,  he  was  an  active  member,  pro- 
bably much  the  most  active  member,  of  what  is  called 
the  Finance  Committee,  that  is,  that  body  of  the  Com- 
pany who  had  the  management  of  their  finances.  The 
cheque  in  question  was  to  be  the  payment  for  a  piece  of 
land  that  was  to  be  purchased  from  Lord  Ward.  The 
Company  wanted  to  get  from  Lord  Ward  another  piece 
of  land  which  they  had  contracted  to  purchase  from  him, 
and  Lord  Ward,  and  Lord  Ward's  trustees  said :  ^'  You 
shall  not  have  the  one  without  paying  for  the  other,  you 
shall  pay  for  both  at  once.''    The  Company  did  not  like 

this. 
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1852.        thia,  but  the  Finance  Committee,  in  order  to  get  the 

l^^^^^^j^   land,  authorized  the  drawing,  either  by  themaelveB  or 

«•  by  penons  who  drew  for  them^  and  who  the  next  day 

'Railway  Co.  ^^^  actually  draw,  two  cheques,  the  one  for  the  land 

they  wanted  to  have,  the  other  for  the  land  they  did  not 
then  want  to  have,  but  without  paying  for  which  Losd 
Ward  would  not  let  them  have  the  other.     Having 
drawn  the  cheques,  they  intrusted  them  to  Mr.  Ruffdrdj 
that  he  might  do  the  best  he  could  with  them,  with  Lord 
Ward  and  his  agents  in  the  country.     He  sent  Mr. 
Davies  to  ascertain  whether  Lord  Ward^g  trustees  would 
not  let  the  Company  have  the  one  piece  of  land  without 
paying  for  the  other.     Mr.  Davies  discussed  the  matter 
with  Lord  Ward^s  trustees,  who  refiised.     Thereupon 
Mr.  Davies  went  to  Mr.  Rufford,  a  conversation  took 
place  between  them,  and  Mr.  Rufford  told  him  to  do  the 
best  he   could.     Mr.  Davies  went,  and  Lord  Warts 
trustees  refusing  to  let  the  Company  have  the  one  piece 
of  land  without  the  other,  he  said  that  they  should  ha?e 
both  the  cheques.     Just  as  that  was  going  on,  and  whilst 
the  transaction  was  still  pending,  Mr.  Rufford  himself 
comes  on  the  scene, — a  discussion  goes  on,  and  although 
Mr.  Davies  had  been  the  person  who  had  entered  into 
the  negotiation,  Mr.  Rufford  was  evidently  the  mab- 
spring  who  was  moving  it,  and  he  enters  into  negotia- 
tions on  the   subject.     The  letter  of  April  26th  wu 
written,  as  I  interpret  it,  at  the  instance  of  Mr.  Rufford, 
There  is  some  little  obscurity  about  it,  but  I  think  that 
it  must  be  taken  to  have  been  written  at  tlie  instance  of 
Mr.  Rufford,     It  is  not  directed  distinctly  to  Mr.  Ruf- 
ford, but  to  Mr.  Davies  J  the  agent.     By  it  Mr.  Maughan, 
the  agent   of  Lord   Ward^s  trustees,   agrees  that  the 
cheque  shall  be  held,  and  not  presented  for  a  week,  in 
order  to  enable  him  in  the  meantime  to  obtain  the  com- 
pletion of  the  agreement.     The  week  elapses,  and  no 
agreement  is  entered  into.     At  the  end  of  the  week, 

therefore, 
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therefore^  the  agent  in  the  country  of  Lord  Ward,  remits        1852. 

to  the  agent  of  Lord  Ward  and  of  the  trustees  (Mr.   t^^^wTIj. 

Beii^ou^)  in  i^ndon^  the  cheque  in  question.  Negotiations  v, 

are  immediately  opened  again  between  Mr.  Rufford  and  iuilwat  ^ 

Mr.  JBenbow,  and  the  substance  of  what  Mr.  Rufford 

then  says  to  Mr.  Benbow,  is  this :  ''  It  will  be  a  breach 

of  good  faith  if  you  present  that  cheque  yet ;  the  matters 

have  not  yet  been  completed ;  there  remain  a  great  many 

more  things  to  be  done ;  and  I  tell  you  that  I  assume 

you  will  retain  that  cheque, — we  trust  it  with  you, — we 

assume  you  will  do  so, — it  will  be  a  dishonourable  act  if 

you  do  not  do  so ;  the  week  has  past,  and  we  have  not  yet 

been  able  to  complete  the  matter — you  must  hold  it  until 

it  is  completed.'^    That  is  the  substance  of  what  passes. 

Was  Mr.  Rufford  in  that  acting  ultra  vires?  For 
the  purpose  of  the  argument,  I  will  assume  that  he  was ; 
but  he  was  taking  on  himself  to  act  as  agent  for  the 
Finance  Committee,  and  even  if  he  was  acting  ultra  vires 
as  the  agent,  doing  something  he  was  not  competent  to 
do,  it  was  competent  to  the  Committee  to  ratify  it  after- 
wards. And  we  have  the  most  distinct  evidence  that  in 
the  course  of  about  a  fortnight  afterwards,  upon  two 
meetings  of  the  Committee,  Mr.  Rufford  had  communi- 
cated to  them  that  he  had  authorized  an  extension  of 
time,  or  rather  had  insisted  on  an  extension  of  the  time. 
"We  have  that  most  distinctly  established  by  the  fact,  that 
these  gentlemen  all  of  them  make  an  affidavit,  in  which 
they  state  that  the  matter  was  discussed,  and  that  the 
outstanding  position  of  that  cheque  for  5500/.  appeared 
to  them  to  be  very  unsatisfactory.  'WTiat  is  the  meaning 
of  being  unsatisfactory  ?  The  drawer  of  a  cheque  may 
feel  it  very  unsatisfactory  that  a  cheque  he  has  drawn 
shall  be  outstanding,  if  it  is  outstanding  under  circum- 
stances that  make  him  continue  the  liable  person.  It 
cannot  be  unsatisfactory  if  the  cheque  is  altogether  at 

the 
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1853.        the  riak  of  the  party  to  whom  the  cheque  has  been  gifen. 

T^^^^^^  What  could  there  be  unsatisfiEUstary  in  that?  If  tbe 
V.  cheque  were  a  cheque  that  had  been  delivered  over 

B^oLWAT  Co!  ^^^^  ^^^  circumstances  to  Lord  Ward?%  trustees,  that 

it  was  their  duty  to  present  it^  and  they  did  not  preaoit 
it^  how  could  that  be  unsatisfactory  to  the  Company  ?  If 
the  Bank  remained  solvent^  the  only  consequence  would 
be^  that  by  the  noui^presentation  of  the  cheque^  the  Com- 
pany would  remain  to  a  larger  amount  in  cash  at  the 
Bank  than  if  it  were  presented.  If  the  Bank  became  in- 
solvent^ then  it  would  be  the  loss  of  Lord  WardPs  trus- 
tees, and  not  theirs ;  therefore  it  was  a  matter  of  perfect 
indifierence  to  them.  Not  so  if  Mr.  Ruffford  had  com- 
municated the  truth  to  them^  that  the  cheque  was  oat- 
standing  upon  an  engagement  which  he  had  entered  into 
as  their  agent,  that  it  should  not  be  presented  untO 
something  had  been  completed ;  then  the  resolution  is 
intelligible.  It  appears  to  me  to  be  abundantiy  dear, 
whether  Mr.  Rufford  had  authority  ob  ante  or  not,  he 
must  have  communicated  to  his  collea^es  on  the  Finance 
Committee>  the  fact  that  he  had  directed  Lord  fFartfi 
trustees  not  to  present  that  cheque,  and  that  th^,  by 
not  interfering  to  find  fault  with  that^  ratified  and  adopted 
the  act  which  he  had  so  done* 

Independently^  therefore,  of  the  circumstance  adverted 
to  by  my  learned  Brother,  which  had  also  great  weight 
with  me,  namely^  that  Mr.  Rvfford  himself  was  one  of 
the  drawers  of  the  cheque^  and  therefore  might  have,  in- 
dependently of  his  character  of  Chairman  of  the  Company 
and  member  of  the  Finance  Committee,  authority  to  say, 
''  Do  not  present  it,^'  it  appears  to  me  dear  that  the  Com- 
pany,  represented  in  the  Finance  Committee  by  Mr.  At/* 
fordy  directed  Lord  Ward  and  his  trustees  to  deal  with 
that  cheque  precisely  in  the  way  in  which  they  did  deal 
with  it,  by  holding  and  not  presenting  it. 

That 
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That  being  so^  even  if  it  were  a  cheque  as  to  which  there        1852. 
was  no  objection  whatever  in  respect  of  stamp^  it  appears  Tjo^^JT^J^d 
to  me  that  there  is  no  laches  on  the  part  of  the  holder  of  «. 

the  cheque  in  not  presenting  it.    It  never  has  been  paid,  j^ailwat  Co, 
and  consequently  there  has  been  no  satisfaction. 


BLAKENEY  v.  DUPAUR.  Nov.  n. 


^T^HIS  was  an  appeal  from  the  decision  of  the  Master    Before  Tke 
of  the  Rolls,  directing  the  Plaintiff  to  give  security    ^I^J'J'J^^' 
for  the  costs  of  the  suit,  and  that  in  the  meantime  all  Where  a 

proceedings  in  the  suit  should  be  stayed.  Plaintiff,  not 

bein^  in  pub- 
lic service. 

The  biU  was  filed  in  March  1850,  the  Plaihtiff  then  go«8  abroad 

'  pending  a 

being  resident  at  19,  Queen^s  Road,  Regenfs  Park,  Lon*  suit  and  re- 

don.    Some  time  afterwards  he  Went  to  lodge  in  Jermyn  JJJ^'  ^^^ 

Street f  St.  Jameses,  and  subsequently  he  resided  at  CA«-  circum- 

•  t       T      •%  •I  n  *  '  ji       stances  as  to 

Wick.    In  the  meantmie  he  presented  a  petition  Under  rentier  it  pro* 

the  Bankrupt  Law  Consolidation  Act,  1849,  for  an  ar-  bable  he  wiU 

^  •  -.       not  be  forth- 

rangement  with  his  creditors.     He  was  afterwards  adju*  coming  when 

dicated  a  bankrupt,  but  the  adjudication  was  annulled  *^®  I>efend- 

'^  '  **  ant  may  be 

upon  appeal,  for  want  of  trading  (see  ante,  p.  246,  tlx  entitled  to 
parte  Dufaur)  •    In  May  1852  he  left  England  for  Jersey,  ^^^^8^?" 
where  he  arrived  on  the  3rd  of  June,  and  had  resided  the  Court 

n^ll  dii*iH*t 

there  ever  since.  In  opposition  to  the  motion  the  Plain*  -^j^  to  give 
tiff's  solicitor  deposed  that  the  Plaintiff  had  gone  to  "ecurity  for 
Jersey  on  a  visit  to  his  sister,  and  that  the  deponent  be- 
lieved it  not  to  be  his  intention  to  reside  there  perma- 
nently, for  that  the  deponent  had  seen  a  letter  written 
by  the  Plaintiff,  in  which  he  expressed  his  intention  of 
ahortly  returning  to  London. 

Mr. 


CASES  IN  CHANCERY. 


773 


not^  within  the  meaning  of  the  rule^  and  the  answer  to 
that  question  depends  in  each  case  upon  the  interpretation 
to  be  put  upon  the  phrase  " resident '^  or  "permanently 
resident^'  abroad.  K  it  is  supposed  that  any  case  lays 
down  this  proposition^  that  a  person  is  not  to  give  se- 
curity for  costs>  unless  it  is  shown  that  he  intends  to  end 
his  days  abroad^  I  should  entirely  dissent  from  such  a 
decision.  That  is  not  the  meaning  of  the  rule.  If  a 
Plaintiff  goes  to  reside  abroad^  under  circumstances  ren- 
dering it  likely  that  he  will  remain  abroad  for  such  a 
length  of  time  that  there  is  no  reasonable  probability  of 
his  being  forthcoming  when  the  Defendant  may  be  en- 
titled to  call  upon  him  to  pay  costs  in  the  suit^  that 
is  sufficient.  A  case  of  this  sort  is  not  to  be  dealt  with 
by  laying  down  a  general  rule ;  it  is  impossible  to  define 
satisfactorily  what  extent  of  stay  abroad  is  necessary  in 
every  case  to  render  the  rule  applicable.  In  the  report 
of  the  case  before  Lord  Loughborough^  in  Hohy  v.  Hiich^ 
cock  (a),  a  gentleman  having  property  in  the  West  Indies 
had  gone  there^  and  the  Lord  Chancellor^  inferring^  I 
presume^  that  he  had  gone  merely  with  the  temporary 
object  of  seeing  to  his  affairs^  and  intended  shortly  to 
return,  refused  to  order  security  to  be  given.  When 
I  was  a  Judge  at  common  law  the  Courts  constantly 
refused  to  require  security  to  be  given  where  the  ab- 
sence abroad  of  the  party  appeared  to  be  for  a  purpose 
only  temporary.  It  is  obvious  that,  considering  the 
modem  faciUties  for  travelling,  such  orders,  if  made  in 
those  cases,  would  be  a  gross  oppression.  The  party 
must  intend  to  remain  abroad  permanently,  or  for  so 
long  a  time  as  to  render  it  improbable  that  he  can  return 
within  the  time  when  he  is  likely  to  be  called  upon  for 
costs  in  the  suit.  If,  for  instance,  it  were  shown  that  he 
had  gone  abroad  for  some  object  which  would  keep  him 

there 


1852. 
Blakenet 

V, 
DUVAUB. 


(a)  6  Ves.  699. 
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must  deal  with  the  facts  of  the  case  as  we  find  them  now. 
And  who  can  now  doubt  that  the  Plaintiff  went  to  reside 
in  Jersey? 

The  LoBD  Justice  Knight  Bruce. 

It  is  not  suggested  that  this  gentleman  is  or  was  in  any 
public  service^  civil  or  military.  He  left  London  for  Jer^ 
sey  in  May  last.  He  arrived  there  early  in  June ;  we 
are  now  in  November,  and  there  is  no  evidence  that  he 
has  at  any  time  since  been  in  any  other  place.  I  am  of 
opinion  that^  within  the  meaning  of  the  rule^  there  has 
been  a  permanent  change  of  residence  to  a  place  out  of 
the  jurisdiction.  The  appeal  must  be  dismissed  with 
costs. 


1852. 
Blaesmsy 

DUFAUB. 


BLANN  V.  BELL. 


Nov.  12, 13. 


T 


HIS  was  an  appeal  from  a  decree  of  the  late  Vice-     Before  The 
Chancellor   Parker   (reported  in  5  2>e  Gex  and 


TI0B8. 


Smale,  658).     The  following  statement  will  be  found  1.  A  testator 

sofBicient  for  the  purposes  of  this  report.  iue^of  kiJ^^' 

freehold, 

T7u)Tna8  Blann  the  testator^  by  his  will  ^  after  giving  his  andleasehold 

residuary  estate  to  trustees^  directed  them  to  stand  pos-  ®f?**?*  *^4 

sessed  estate  and 

effects,  upon 
trost  to  pay  the  dividends  and  interest,  rents,  profits,  and  annnal  produce  to 
J7.  B,  for  life,  with  remainders  over.  This  residue  consisted  of  leasehold  pro- 
perty, canal  and  insurance  shares,  and  Dutch  bonds.  Held,  that  the  tenant  for 
Hfe  was  entitled  to  enjoy  the  leaseholds  in  specie,  bat  not  the  shares  or  Dutch 
bonds. 

2.  Under  a  bequest  of  residue,  upon  trust  to  pay  the  dividends  of  1500/. 
stock  to  A.  for  Hfe,  and  after  her  death  to  divide  the  dividends  equally  between 
J?,  and  C.  and  the  survivor  of  them.  Held  (duhitante  Lord  Justice  Knight 
JSruce)  that  the  survivor  only  took  an  interest  tor  life. 

3.  Where,  after  fully  hearin^i^  a  case  before  the  Lords  Justices,  they  differ  and 
pronounce  judgment,  the  decision  below  is  affirmed.  A  rehearing  before  the 
tall  Ck>art  wiU  not  in  general  be  directed. 
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and  chfldren  of  his  said  niece  Frances  Rayner  share  and 
•hare  alike ;  and  in  case  she  should  die  without  issue 
lawfully  begotten  who  should  live  to  attain  the  age  of 
twenty-one  years,  then  the  trusts  were  declared  to  be 
from  and  after  the  decease  of  the  survivor  of  them  the 
aaid  Edith  Blann  and  Frances  Rayner  to  pay  to  and 
divide  among  any  child  or  children  of  Edith  Blann  by 
any  future  husband  4000/.  as  and  when  they  should 
respectively  attain  the  age  of  twenty-one. 

Other  pecuniary  legacies  were  given  in  the  event  of 
there  being  no  children  of  the  legatees  for  life  who 
should  live  to  attain  vested  interests ;  and  then  the  will 
proceeded  thus: — ^^And  as  to  the  residue  and  remain- 
der of  my  estate,  in  the  event  of  my  said  niece  Frances 
Rayner  dying  without  issue  lawfully  begotten,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  then  from  and 
after  the  decease  of  the  survivor  of  them  the  said  Edith 
Blann  and  Frances  Rayner,  I  direct  my  said  trustees  to 
divide  such  residue  into  two  equal  moieties  or  half  parts, 
and  to  hold  the  same  in  trust  for  the  following  charities, 
and  to  be  disposed  of  as  follows.^'  The  testator  then  be- 
queathed one-half  of  '^ such  .residue^'  to  the  Hertford 
Infirmary,  and  the  other  half  to  the  Bath  Infirmary. 

By  the  Master's  report  it  appeared  that  the  residuary 
personal  estate  consisted  of  three  shares  in  the  Brecon 
and  Abergavenny  Canal,  sixty  shares  in  the  Avon  and 
Kennett  Canal,  193  bonds  in  the  Dutch  21.  lOs.  Stock, 
twenty  shares  in  the  Eagle  Assurance  Company,  a  lease- 
hold messuage  and  a  leasehold  stream  of  water,  and  that 
the  residuary  real  estate  consisted  of  a  corn  mill  and 
other  hereditaments. 

By  the  decree  imder  appeal  it  was  declared  that  the 
widow  was  entitled  to  a  life  interest  only  in  the  dividends 
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Cooke  {a)i  were  or  wero  not  correctly  decided^  this  will^ 
I  thinks  certainly  exhibits  no  intention  to  retain  the 
property  in  specie.  It  would  be  dangerous  to  break  down 
the  g^eral  rule  laid  down  in  the  case  of  Howe  v.  Lord 
Dartmouth  ip)  upon  slight  grounds.  It  would  introduce 
uncertainty  and  difficulty  in  the  administration  of  es« 
tfites*  Perhaps  some  of  the  cases  haye  broken  into  the 
role  of  Howe  v.  Lord  Dartmouth  upon  grounds  too  slight; 
but  upon  this  it  is  unnecessary  to  give  an  opinion.  Cer« 
tainly  it  lies  upon  those  who  assort  that  any  portion  of 
•the  property  is  not  to  be  converted  to  show  that.  I  am 
of  opinion  that  it  has  not  been  shown  here^  except  as  to 
the  leaseholds,  and  has  been  shown  as  to  them  in  such  a 
manner  as  not  to  lead  to  the  inference  that  the  same 
role  is  therefore  to  apply  to  the  other  part  of  the  per* 
aonal  estate.  As  to  this  question,  J  concur  in  the  view 
taken  by  the  Vice-Chancellor* 

The  LoBD  Justice  Lobd  Cranwobth, 

I  am  of  the  same  opinion.  Prima  facie  where  the  gift 
of  residue  is  to  a  person  for  life,  and  then  to  others  in 
succession,  the  rule  laid  down  in  Howe  v.  Lord  JOart^ 
mouth  is  to  be  applied.  There  may  be  circumstances  in 
a  case  which  take  it  out  of  the  general  rule,  but  I  find 
here  no  circumstances  whatever  to  take  any  part  of  the 
property,  except  the  leaseholds,  out  of  the  general  rule. 
On  the  contrary,  if  the  whole  will  were  spelt,  I  think 
that  we  should  find  in  it  indications  of  an  intention  that 
the  general  rule  should  be  adhered  to.  I  do  not  however 
proceed  upon  that,  but  upon  the  absence  of  anything  to 
withdraw  the  case  bom  the  operations  of  the  general 
rule.  Upon  the  other  question  we  will  hear  the  counsel 
for  the  Respondents. 

Mr. 
(a)  1  Coll  498.  {h)  7  Ve*.  137. 

Vol.  II.  E  E  E  d.  m.  o. 
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generally  by  this  and  other  Courts^  fonnded^  I  believe,  1852. 
on  the  old  feudal  law,  that  a  devise  of  the  rents  and  pro- 
fits of  real  estate  carries  with  it  the  property  in  the  land. 
The  same  is  the  case,  as  pointed  out  by  my  learned  Bro* 
iher,  as  to  that  description  of  personal  property  called 
government  stock,  for  there  nothing  exists  but  the  right 
toreoeive  the  dividends.  The  rule,  however,  is  not  con- 
fined to  a  sum  of  stock,  but  applies  equally  to  a  sum  of 
money.  A  gift  of  the  dividends  of  1000/.  carries  with 
it  the  capital  sum  of  1000/. 

The  question  is,  whether  the  rule  is  applicable  to  the 

present  case ;  whether,  in  this  case,  the  direction  to  pay 

the  dividends  to  the  wife  and  niece  and  the  survivor 

indiciates  that  the  corpui  of  the  fund  is  to  be  taken,  or 

only  the  dividends  for  the  life  of  the  survivor.    The 

role  is  one  which  has  been  adopted  for  convenience,  and 

ought  not  lightly  to  be  departed  f^m.    I  therefore,  in 

Humphrey  v.  Humphrey,  acted  upon  it,  and  should  do 

ao  in  every  instance,  unless  there  be  something  to  show 

that  the  rule  is  inapplicable  to  the  particular  case.   Here, 

I  think,  the  rule  would  be  improperly  applied,  for  this 

reason.    What  is  given  to  the  two  consists  of  dividends 

merely.    What  did  the  testator  give  to  the  two  to  take 

equallj  between  them  ?     Clearly  an  interest  in  the  divi- 

liends  only,  during  their  joint  Uves.    The  contention  is, 

^i*t  the  survivor  is  to  take  the  capital.    Why?    If  the 

take  only  the  dividends  daring  their  joint  lives  that 

be  because  the  word  '^  dividends  "  does  not  mean 

but  ^^  interest  as  distinguishable  firom  corpus. 

it  is  the  survivor  to  take?   Why  only  the  same  thing 

^  ^^Xie  deceased  co-legatee.     She  stands  in  her  place  as 

^  *^«r  half,  and  takes  only  the  same  interest  as  she  did, 

^^^^*^*^ely,  a  life  interest.    That  appears  to  me  the  proper 

^^^^^truction  to  be  put  upon  this  obscure  clause ;  but,  as 

^ue  question  was  a  very  reasonable  one  to  bring  before 

E  E  E  2  the 
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1852.       the  Court,  I  think  all  thecosts  should  be  paid  out  of  Ae 
capital  stock. 

The  LoBD  Justice  Knight  Bruce. 

This  appeal  raised  but  two  questions  :  onCj  the  point 
of  conversion : — On  which  we  both  delivered  our  opi- 
nions yesterday,  in  conformity  with  the  view  taken 
of  that  part  of  the  will  by  the  able  and  excdlent 
Judge  whose  loss  we  all  with  so  much  reason  dej^oare. 
Subsequent  consideration  has  confirmed  me  in  that 
view. 

The  other  point  is  as  to  the  meaning  in  this  particolar 
will  of  the  passage  relating  to  the  1500/.  stock  which, 
after  the  death  of  Mrs.  Twitching  directs  the  dividends  to 
be  paid  in  this  way :  ^'  I  direct  the  dividends  arising  from 
the  said  sum  of  1500/.  3/.  per  Cent.  Reduced  Bank  An- 
nuities to  be  equally  divided  between  my  said  wife  £AA 
Blann  and  my  niece  Frances  Rayner  and  the  sonrifor  of 
them.''  Sir  James  Parker  held  that  these  words  ougU 
not  to  be  construed  as  giving  an  absolute  interest  in  the 
1500/.  to  the  widow,  who  happened  to  survive  both  the 
preceding  tenant  for  life  and  the  niece,  but  only  gave  her 
an  interest  for  her  life.  My  learned  Brother  is  of  the 
same  opinion,  as  he  has  just  declared  and  explained. 
Since  that  is  so,  and  that  is  the  only  other  point  of  ap- 
peal, the  total  affirmance  of  the  decree  becomes  neces- 
sary upon  both  points.  As  to  this  part  of  the  decree, 
however,  I  have  entertained  very  considerable  doubt 
Upon  it  my  mind  is  not  yet  made  up,  and  if  it  were 
material  that  my  mind  should  be  made  up,  I  should  have 
requested  a  postponement  of  the  case  for  that  purpose. 
It  is  not,  however,  material  that  it  should,  for  the  reason 
just  stated,  and  for  the  Airther  reason  that  my  learned 
Brother  is  of  opinion  with  me  that  the  appeal  being  rea- 
sonable, all  the  costs  should  be  paid  out  of  the  fond  : 

therefixe 
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therefore  I  do  not  think  that  I  ought  to  delay  the  final        1852. 
disposal  of  the  case. 

Mr.  Malins» 

As  one  of  your  Lordships  has  expressed  a  doubt  upon 
one  of  the  questions  raised  upon  this  appeal^  perhaps 
the  Appellant  may  be  permitted  to  have  the  benefit  of 
the  judgment  of  the  full  Courts  by  the  case  being  reheard 
there. 

The  Lord  Justice  Enioht  Bruce. 

The  Legislature  has  declared  that  a  difference  of 
opinion  here  on  an  appeal  shall  amount  to  an  affirm- 
ance^ and  I  think  that  we  should  be  contravening  that 
provision  by  sanctioning  this  application. 

The  Lord  Justice  Lord  Cranworth. 

I  am  of  the  same  opinion.  We  have  never  sanctioned 
a  rehearing  before  the  full  Court  of  any  case  in  which  we 
have  given  judgment.  One  or  two  cases  of  difficulty^  as 
Stanton's  case  {a),  the  case  of  Mrs.  Cumming  [b),  and  Lake 
T.  Currie  {c),  we  have  asked  the  Lord  Chancellor  to  hear, 
but  not  after  judgment  was  pronounced. 

The  Lord  Justice  Knight  Bruce. 
For  the  present  purpose  you  were  entitled  to  assume 
dissent  on  my  part  fix)m  the  decision  under  appeal ;  but 
in  truth  I  have  expressed  doubt  only,  not  dissent. 

(a)  2DeO.M,^G,  214.  (b)  Ibid.  637. 

(c)  2DeG.M,^0.  636. 
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JVoo.  15« 


LOWES  V.  LOWES, 


LOWES  V.  IVES. 


Before  The 

L0BD8  Jus- 

TIGS8. 

Under  the 
newpraotioe 
ftn  order  to 
rerive  a  cre- 
ditor's suit 
may  be  made 
at  the  in- 
stanoe  of  a 
creditor  to 
whom  a  debt 
is  foand  due 
by  the  Mas- 
ter. 


rpHIS  was  a  motion  by  way  of  appeal  firom  a  dedskm 
of  Yice-Cbancellor  Stuart^  revising  to  make  an 
order  of  revivor  of  a  creditor's  suit  at  the  instance  of 
the  Appellant^  who  had  been  fomid  by  the  Master  to 
be  a  creditor  of  the  testator.  The  Master's  report  had 
been  confirmed. 

Mr.  12.  W,  E.  Farater,  in  support  of  the  motion,  cited 
15  &  16  rtcL  c.  86,  s.  52  (a). 

Thxib  Lordships  held  that  the  case  came  within  the 
spirit  if  not  within  the  letter  of  the  Act,  and  made  die 
order. 


(a)  See  the  section  set  out,  ante,  p.  221« 
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1852. 


July  6, 17. 

MARTIN  V.  PYCROFT.  ^W.^ls.^^' 

npmS  was  an  appeal  from  the  dismissal^  by  the  Vice-    Before  The 

Chancellor  Parker^  of  a  daim  seeking  the  specific       ticss. 
performance  of  an  agreement  on  the  part  of  the  Defend-  1.  Where 

ants  to  grant  a  lease  to  the  Plaintiff.  a  wHtten  **^ 

agreement 
and  there  has 
The  claim  stated  that  James  Pycroft^  and  the  Defend-  been  no  fraud 

ants  Joseph  Py croft  and  John  Winter  Py croft,  became  ^^  written 

or  claimed  to  have  become  seised  or  entitled  in  undivided  agreement 

bmds  at  law 
third  shares  as  tenants  in  common^  under  or  by  virtue  and  in  equity 

of  the  will  and  codicils  of  Elizabeth  Py  croft,  who  died  on  according  to 

or  about  the  19th  day  of  December  1840^  of  or  to  certain  although 

hereditaments,  including  the  alehouse,  messuage,  and  J^J^,* 

premises  agreed  to  be  demised  as  thereinafter  was  stated,  was  a^eed 

held  under  a  lease  for  lives  renewable,  granted  thereof  to  uq^  \^qj^  j^. 

the  serted  in  the 
document ; 
subject  to  this,  that  the  Defendant  in  equity  may  call  upon  the  Court  to  be 
neutral  unless  the  Plaintiff  will  consent  to  the  omitted  term. 

2.  Where,  therefore,  the  Defendants  agreed  in  writing  to  grant  a  Plaintiff  a 
lease  at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same  covenants, 
dauses,  and  agreements  as  were  contained  in  an  expiring  lease  under  which  he 
then  held  the  property,  and  the  Plaintiff  filed  a  claim  for  specific  performance, 
stating  the  above  agreement,  and  that  it  was  farther  agreed  that  he  should  pay 
a  premium  of  200/.,  which  by  his  claim  he  offered  to  do.  Held,  reversing  the 
Vioe-Chancellor's  decision,  that  this  additional  term  did  not  render  the  Statute 
of  Frauds  a  valid  defence  to  the  daim. 

3.  Other  defences  having  been  setup  as  to  the  agreement  having  been  unduly 
obtained,  on  which  no  decision  had  been  given  bslow,  but  which  failed  on  ap- 
peal. Held  that,  although  the  decree  was  one  of  reversal,  the  Defendants  must 
pay  the  costs  of  a  vivd  voce  examination,  rendered  necessaiy  by  these  defences 
Defore  the  Appeal  Court,  the  examination  taking  the  place  of  an  issue. 

4.  Where  mtended  lessors,  in  executing  an  agreement  for  a  lease,  acted 
partly  upon  a  representation  by  the  lessee  as  to  what  had  taken  place  between 
their  own  solicitor  and  him  in  its  preparation,  and  their  attention  was  imme- 
diately afterwards  directed  to  the  point  whether  this  representation  was  correct ; 
but  they  took  no  step  to  question  it  for  three  years  afterwards,  Held,  that  the 
delay  was  strongly  confirmatory  of  the  fairness  of  the  transaction. 

6.  Qtutre,  if  there  is  any  such  rule  as  that  a  successful  Appellant  shall  in  no 
case  have  his  costs  of  the  appeal  from  his  opponent. 
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the  said  Elizabeth  Py crofts  by  the  Lord  Bishop  of 
ChichesteTy  subject  as  to  the  said  alehouse^  messoBge, 
V.  and  premises^  so  agreed  to  be  demised  as  thei^inafter  ma 

mentioned^  to  an  Under«lease  thereof  granted  to  Charki 
Calvert,  Esq.^  for  a  term  of  y6ars  which  Would  expire  on 
the  29th  day  of  September  1852.  That  the  Plaintiff  wis 
and  had  been  for  many  years  past  in  the  occupation  of 
the  said  alehouse,  messuage^  and  premises  agreed  to  be 
demised  as  thereinafter  mentioned^  under  or  by  Tirtoeof 
an  under-lease  thereof  gi*anted  to  him  by  the  said  Charki 
Calvert  for  the  term  of  twenty-one  years  fix>m  the  29th 
day  of  Sq)tefnber  1888,  except  the  last  two  days  of  siudi 
term,  by  indenture  dated  the  6th  day  of  April  1882,  and 
made  between  the  said  Charles  Calvert  of  the  one  part, 
and  the  Plaintiff  of  the  other  part.  That  ilie  defieaadants 
entered  into  the  agreement  in  question  which  was  as 
follows  :-^— 

''An  agreement  tnlde  and  entered  into  this  1st  daj 
of  August  1849>  between  James  Pycroft,  of  Oekbrook, 
in  the  county  of  Derby,  gentleman,  Joseph  Pycroft, 
of  Passall,  in  the  county  of  Derby y  farmer,  and  Jokk 
Winter  Pycroft^  of  TUbury,  in  the  county  of  Stafford, 
farmer,  of  the  one  part,  and  WUliam  Martin  of  the 
Ship  alehouse,  Chichester-rents^  Chancery-lane,  in  the 
coimty  Middlesex,  licensed  yictualler,  of  the  other  part 

The  Bald  James  Pycroft,  Jos^h  Pyttoft,  and  /oAs 
Printer  Pycroft,  hereby  severally  agree  with  the  «id 
William  Martin,  at  any  time  hereafter,  at  his  request, 
costs,  and  charges,  by  a  good  and  sufficient  deed,  to  de* 
mise  and  lease  the  messuage  or  tenement  known  by  the 
name  of  the  Ship  alehouse,  together  with  the  messuage 
or  tenement  adjoining  thereto,  formerly  used  as  a  coffee- 
house, both  situate  in  Chichester-rents  aforesaid,  with 
the  appurtenances  thereto  belonging,  as  the  same  are 

now 


CASES  IN  CHANCERY. 


787 


now  in  the  oocapation  of  the  said  William  Mcartin,  for  a 
term  of  twenty-one  yeard  wanting  two  days  fix>m  the  ex- 
piration of  the  lease  under  which  the  said  William  Martin 
now  holds  the  same ;  namely,  from  the  27th  day  of  Sep^ 
tember  1862,  at  the  yearly  rent  of  70/.,  payable  quarterly, 
and  under  and  subject  to  such  and  the  same  covenants, 
clauses>  and  agreements  as  are  contained  in  the  lease 
under  which  the  said  William  Martin  now  holds  the  said 
premises4  And  the  said  William  Martin  hereby  agrees 
with  the  said  James  Pycroft,  Joseph  Py croft,  and  John 
Winter  Pycroft,  to  accept  such  lease.  And  it  is  hereby 
agreed  between  the  said  parties  that  this  agreement  shaU 
not  be  considered  to  operate  as  an  actual  demise/' 


1852. 

MlSTIlf 

V, 

PrcBorr. 


The  claim  farther  stated,  that  it  was  agreed  between 
the  parties,  that  the  sum  of  200/.  should  be  paid  by  the 
Plaintiff  to  the  said  James  Pycroft,  Joseph  Pycroft,  and 
John  Winter  Pycroft,  as  a  premium  or  consideration  for 
the  lease  so  agreed  to  be  granted  by  them  as  aforesaid  j 
and  that  on  the  11th  day  of  February  1851,  the  Plain* 
tiff  paid  unto  the  said  Joseph  Pycroft  the  sum  of  85/. 
on  account  of  his  one^third  share  of  the  premium  or 
sum  of  200/.  *,  and  the  said  Josqph  Pycroft,  by  writing 
nnd^  his  hand  dated  the  11th  of  February  1851>  ac- 
knowledged that  he  had  received  the  said  sum  of  35/. 
accordingly.  The  claim  then  stated  the  death  of  James 
Pycroft  on  the  22nd  of  January  1851,  and  his  will,  dated 
the  21st  of  September  1849,  giving  a  power  of  sale  of 
the  said  leasehold  premises  to  the  trustees  of  the  will, 
with  such  consent  as  therein  mentioned,  and  a  declanu 
tion  that  a  receipt  of  the  trustee  or  trustees  for  the  time 
being  of  the  will  should  be  a  sufficient  discharge  for 
monies  payable  to  them  or  him,  under  or  by  virtue  of  the 
will,  and  appointing  Henry  Holmes,  one  of  the  Defend- 
ants, his  executor,  together  with  two  others  who  did  not 
act*    The  claim  was  for  a  specific  performance  of  the 

agreement, 
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lease  contained  usual  covenants  on  the  lessor's  part^ 
and  a  corenant  that  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  would,  within  one  year  bom  the  30th 
of  Naveniber  then  last  past,  lay  out  and  expend  in  well 
and  substantially  repairing  the  demised  premises,  and  in 
permanent  alterations  and  improvements  the  full  sum  of 
200/.,  under  and  subject  to  the  inspection,  approval,  and 
value  of  the  surveyor  or  surveyors  to  be  appointed  by 
the  lessor,  his  executors,  administrators,  or  assigns,  or 
by  the  superior  landlord;  and  would,  if  required,  pro* 
duce  the  bills  and  other  vouchers  to  the  lessor,  his 
executors,  administrators,  or  assigns,  or  to  the  superior 
landlord,  to  show  that  the  200/.  had  been  duly  laid  out 
and  expended  accordingly.  There  was  also  a  covenant 
by  the  lessee,  that  he  would  at  all  times,  as  often  as  occa- 
sion should  require,  buy  of  the  lessor,  his  executors  or 
administrators,  either  alone  or  with  his  or  their  partners 
in  trade,  or  such  other  persons  carrying  on  the  trade  of 
brewers,  as  the  lessor,  his  executors,  or  administrators 
should  appoint,  all  the  porter  to  be  sold  and  disposed  of 
in  the  house,  or  drawn  in  the  same  for  sale,  and  should 
not  deal  or  contract  with  any  other  persons  for  any 
porter  to  be  drawn  for  sale  in  the  house ;  and  also  that 
in  any  under-lease,  from  the  Plaintiff,  there  should  be  a 
covenant  in  the  terms  therein  specified,  being  terms  for 
the  purchase  of  porter  similar  to  those  in  the  lessor's 
own  covenants. 


1852. 


The  other  circumstances  of  the  case  will  be  found 
stated  in  the  judgments. 


The  Yice-Chancellor  held  that  the  Statute  of  Frauds 

was  a  sufficient  defence,  and  dismissed  the  claim,  but 

without  costs  (a). 

Mr. 

(a)  His  Honor  said  that  he     objection  npon  the  Statute  of 

did  not  see  how  to  get  over  the     Fnuds.    The  agreement  was 
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the  additional  term.  The  FUintifif  ought  surely  to  be  in 
a  Court  of  equity  in  no  worse  position^  because  he  in  the 
first  instance  states  the  case  fctirly  and  completely^  and 
spontaneously  offers  to  do  equity  on  his  part.  It  is  a 
mistake  to  say  that  the  Statute  of  Frauds  is  a  defence  to 
the  snit^  for  there  is,  in  any  view  of  the  case,  a  written 
agreement  complete  in  all  its  terms,  and  binding  upon 
the  parties  at  law.  The  only  defence  to  the  performance 
of  the  agreement,  as  it  stands  upon  the  written  docu- 
ment, is  one  not  arising  at  all  upon  the  Statute  of  Frauds, 
but  upon  equitable  principles.  If  therefore  the  agree- 
ment as  it  stands  requires  payment  of  the  200/.  premium, 
there  is  an  end  to  the  defence  on  the  statute.  If  it 
does  not,  the  Plaintiff  is  willing  to  perform  it,  either 
BB  it  stands,  or  with  an  addition  which  renders  it  more 
fiivourable  to  the  Defendants. 

They  cited  Rex  v.  The  Inhabitants  of  Scamnumden  (a), 
Jones  y.  Sheriffe  (ft),  London  and  Birmingham  Railway 
Company  v.  Winter  (c),  Pember  v.  Maihers  [d). 

Mr.  Bacon  and  Mr.  W.  R,  Ellis,  for  the  Respondents. 

On  no  fair  construction  of  the  agreement  can  it  be 
said  to  provide  for  the  payment  of  200/.  The  statement 
of  the  consideration  is  not  a  covenant  or  agreement. 
As,  therefore,  the  written  document  does  not  represent 
what  is  admitted  to  have  been  the  agreement  between 
the  parties,  it  is  out  of  the  case.  A  Court  of  equity,  at 
all  events,  cannot  act  upon  it  for  any  purpose.  It  can- 
not enforce  upon  parties  the  performance  of  terms  to 
which  neither  of  them  ever  agreed.  What  then  was 
the  real  agreement  (if  any)  ?  None  which,  consistently 
with  the  Statute  of  Frauds,  can  be  established  or  regard- 
ed. Suppose  the  positions  of  the  parties  were  reversed, 
could  the  Defendants  have  enforced  the  actual  agree- 
ment 
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(a)  3  T.  R.  4ff4u 

(b)  9  I£od.  88,  cited. 


(e)  Or.  Sr  Th.  67. 
(d)  1  Bro.  a  C.  52. 
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Mr.  Calvert,  on  the  6tli  of  AprU  1832,  by  a  deed  of 
that  date,  in  consideration  of  a  premium  of  200/.,  demised 
the  whole  of  the  property  to  Mr.  William  Martin,  the 
Plaintiff  in  this  cause,  for  the  term  of  twenty-one  yearai, 
iranting  two  days,  from  Michaelmas  1831,  if  Miss  Py- 
eroft  and  WUtiam  West,  or  either  of  them,  should  so 
long  live,  at  the  yearly  rent  of  70/.,  and  under  certain 
covenants  on  the  lessee^s  part,  including  covenants  be- 
tween the  Plaintiff  and  Mr.  Calvert  substantially  though 
not  precisely  agreeing  with  those  between  Mr.  Cahert 
and  Miss  Pycroft  contained  in  the  lease  of  1831. 
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The  Plaintiff  seems  to  have  been  ever  since  the  lease 
of  1832,  and  to  be  still,  the  occupying  tenant  of  the 
demised  property  under  the  lease.  The  cause  has  been 
argued,  and  the  case  treated  upon  the  basis  of  both 
leases  being  still  on  foot,  and  we  so  consider  them  to  be. 

The  estate  and  interest  of  Miss  Pycroft  seem  to  have 
become  vested,  at  some  time  previous  to  August  1849,  in 
three  persons  called  Joseph  Pycroft,  James  Pycroft,  and 
John  Winter  Pycroft,  of  whom  the  first  and  the  last  are 
Defendants.  James  Pycroft  being  dead  his  interest  is 
represented  by  the  Defendant  Holmes. 


A  document  relating  to  this  property  was,  in  August 
1849,  signed  by  the  Plaintiff,  by  the  Defendant  Joseph 
Pycroft f  by  James  Pycroft ^  and  by  the  Defendant  John 
Winter  Pycroft,  in  duplicate,  the  Plaintiff  signing  one 
part,  the  three  others  the  other  part.  The  paper  thus 
signed  was  in  these  words.     [His  Lordship  read  it.] 

The  present  suit  is  for  the  specific  performance  of  this 
contract,  a  contract  to  which  ex  fade  there  seems  no 
objection,  nor  has  any  objection  but  the  two  that  I  am 
about  to  state  been  suggested,  one  being  that  the  Plain- 
tiff 
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least  if  his  case  ought  to  be  considered  as  free  from 
fraud.  The  law  prohibits  generally,  if  not  universally, 
the  introduction  of  parol  evidence  to  add  to  a  written 
agreement,  whether  respecting  or  not  respecting  land,  or 
to  vary  it.  How  can  a  man  say  that  a  written  contract 
ahall  be  deemed  bad  at  law  for  omitting  a  term  verbally 
agreed  upon  ?     We  exclude  cases  of  fraud. 
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It  is  said,  and  probably  with  truth,  that  the  three 
Pycrofts,  if  Plaintiffs,  could  not  have  compelled  the 
actual  Plaintiff  as  a  Defendant  to  pay  the  premium  of 
200/.  If  it  is  so,  this,  we  apprehend,  does  by  no  means 
dispose  of  the  controversy.  It  happens  not  very  infre- 
qnently  that  Plaintiffs  obtain  decrees  for  the  specific  per- 
formance of  agreements,  the  specific  performance  of  which 
could  not  have  been  compelled  against  them  as  Defend- 
ants. Here  the  actual  Plaintiff,  objecting  to  be  sub- 
jected to  either  sum  of  200/.,  would  probably  have 
barred  himself  from  relief  in  equity.  But  he  does  not 
80  object : — He  has  never  so  objected. 

And  our  opinion  is,  that  where  persons  sign  a  written 
agreement  upon  a  subject,  obnoxious  or  not  obnoxious  to 
the  statute  that  has  been  so  particularly  referred  to,  and 
there  has  been  no  circumvention,  no  fraud,  nor  (in  the 
sense  in  which  the  term  '^mistake''  miist  be  considered 
as  used  for  this  purpose)  mistake,  the  written  agree- 
ment binds  at  law  and  in  equity,  according  to  its  terms, 
although  verbally  a  provision  was  agreed  to,  which  has 
not  been  inserted  in  the  document ;  subject  to  this,  that 
either  of  the  parties,  sued  in  equity  upon  it,  may  perhaps 
be  entitled,  in  general,  to  ask  the  Court  to  be  neutral, 
unless  the  Plaintiff  will  consent  to  the  performance  of 
the  omitted  term. 


The  present  case  appears  to  us  to  come  within  this 
Vol.  II.  FFF  d.  m.  o.     rule; 
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The  inquiry  in  this  event  must  substantially  be  whe- 
ther the  signatures  or  signature  of  James  Pycroft  and 
John  Winter  Pycroft ^  or  either  of  them,  to  the  agree- 
ment were  or  was  obtained  by  means  of  any  and  what 
nntrue  representation  made  by  the  Plaintiflf,  and  also 
under  what  circumstances  the  agreement  was  signed  by 
James  Pycroft  and  John  Winter  Pycroft  respectively. 
The  possession  must,  pending  the  investigation,  not  be 
disturbed  by  the  Defendants,  the  Plaintiflf  undertaking  to 
abide  by  and  perform  any  order  respecting  that  posses- 
rion,  respecting  rent,  and  otherwise  respecting  the  pro- 
perty, which  the  Court  may  make.  Of  coiurse  all  the  de- 
ponents will  be  expressly  made  oraUy  examinable  gene- 
rally, and  the  Master  will  be  enabled  to  state  any  cir- 
cumstances specially.  But  liberty  may  be  taken  to  apply 
to  prosecute  the  inquiry  before  us  at  a  time  when  we 
shall  clearly  by  law  be  enabled  to  take  it;  and  the  costs 
will  be  reserved. 


1852. 
Martin 

V, 

Ptcbopt. 


It  was  then  arranged  that  the  case  should  stand  over 
till  Michaelmas  Term  in  order  that  witnesses  might  be 
examined  orally  before  the  Lords  Justices. 

Witnesses  were  examined  viv&  voce  on  these  days.    ^^p.  13^  15^, 
The  substance  of  their  testimony  is  ftdly  stated  in  the  ^^• 

judgment. 

Mr.  Daniel  and  Mr.  Dauney  were  for  the  Appellant. 

Mr.  Montagu  Chambers  and  Mr.  W,  R,  EUis,  for  the 
Defendants. 

Judgment  reserved. 


The  Lord  Justice  Lord  Cranworth. 

This  was  a  claim  by  the  PlaintiflF  William  Martin, 
seeking  against  the  Defendants  Joseph  Pycroft,  John 

F  F  P  2  Winter 
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The  Defendants  resisted  the  Plaintiff's  claim  on  two 
grounds :  firsts  as  regards  the  Defendant  Joseph,  on  the 
ground  that  he  had  been  induced  to  sign  it  when  he  was 
in  a  state  of  intoxication^  and^  as  regards  James  Py croft 
and  the  Defendant  John  Winter  Pycrofty  on  the  ground 
that  their  signatures  had  been  obtained  by  falsely  re- 
presenting to  them  that  the  terms  of  the  agreement 
were  fair  towards  them,  and  had  been  approved  on  their 
behalf  by  Mr.  Bischoff,  as  the  solicitor  of  Joseph  and 
John  Winter  Pycroft,  whereas  in  truth  there  had  been 
no  such  approval ;  secondly,  the  Defendants  contended 
that  the  written  agreement  did  not  sufficiently  embody 
all  the  terms  contemplated  by  the  parties,  and  so  was 
void  by  reason  of  the  Statute  of  Frauds. 
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The  case  was  heard  before  Vice-Chancellor  Parker  in 
the  month  of  May  last,  and  that  very  learned  Judge 
dismissed  the  claim  on  the  latter  ground,  being  of  opin- 
ion that  the  Statute  of  Frauds  presented  an  insuperable 
bar  to  the  Plaintiff's  claim,  whatever  might  be  the 
merits  of  the  case  on  the  facts,  as  to  which  he  expressed 
no  opinion. 

The  case  then  came  before  us  by  way  of  appeal,  and 
was  heard  on  the  5th  day  of  Jtdy  last.  On  the  subject 
of  the  Statute  of  Frauds  we  took  a  different  view  from 
that  which  had  presented  itself  to  the  Vice-Chancellor. 
We  thought  that  the  statute  did  not  stand  in  the  way  of 
the  Plaintiff's  claim,  and  we  fully  explained  the  grounds 
on  which  our  opinion  was  founded. 


It  therefore  became  necessary  for  us  to  inquire  as  to 
the  grounds  of  defence  arising  out  of  the  facts.  That 
defence,  so  far  as  concerns  the  Defendants  John  Winter 
Pycroft  and  Henry  Holmes  is  (as  has  been  stated) 
founded  on  the  alleged  misrepresentations  of  the  Plain- 
tiff 
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tiff  as  to  the  terms  of  the  agreement  being  fair^  and  Iiav- 
ing^been  sanctioned  by  Mr.  Biachoff, 

On  this  part  of  the  case  we  thought^  and  so  stated, 
that  if  the  matter  were  to  be  decided  merely  on  the  affi- 
davits in  the  cause  the  Plaintiff  was  not  entitled  to 
relief.  There  appeared  to  us  to  be  so  much  eridenoe  in 
support  of  the  alleged  misrepresentation  to  Jame$  Py- 
croft  and  John  Winter  Pycroft  that,  without  further 
inquiry,  the  Plaintiff's  claim  must  be  dismissed.  But 
on  such  a  point,  evidence  resting  solely  on  affidavits  was 
obviously  very  little  to  be  relied  on,  and  we  therefore 
offered  the  Plaintiff  either  to  take  an  inquiry  on  the  sub- 
ject of  the  alleged  false  representations,  or,  if  it  was  pre- 
ferred by  both  parties,  we  consented  that  the  matter 
should  stand  over  to  the  present  Term,  in  order  that  it 
might  then  come  on  to  be  heard  before  us  upon  oral 
evidence,  according  to  the  new  and  very  salutary  altera- 
tion of  the  law  introduced  by  the  Act  of  last  session. 
This  latter  course  was  preferred  by  the  parties.  Wit- 
nesses, including  the  parties  themselves,  have  been  ex- 
amined viva  voce  before  us,  and  we  have  now  to  decide 
the  question  of  fact  on  the  whole  evidence  in  the  cause, 
written  as  well  as  oral. 


And  first,  as  respects  Joseph,     His  defence  is,  that 
when  he  signed  the  agreement  he  was  in  a  state  of  in- 
toxication and  incapable  of  comprehending  its  meaning, 
and  so,  to  adopt  the  language  of  his  affidavit,  that  he 
never  gave  to  it  any  intelligent  assent.     It  is  imneces- 
sary  for  us  to  say  whether,  if  we  believed  this  allegation 
to  be  true,  it  would  have  afforded  any  valid  defence,  or 
whether  the  intoxication  (if  it  existed)  was  to  such  an 
extent,  or  was  so  brought  about  as  to  entitle  theDefaid- 
ant  to  say,  either  that  there  was  no  agreement  at  aU,  or 
no  agreement  which  this  Court  would  enforce.    AVe  are 

cleariy 
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clearly  of  opinion  that  there  is  no  foundation  whatever 
for  the  allegation.  The  Defendant  Joseph  appears  to 
have  been  a  man  of  very  intemperate  habits,  and  the 
Plaintiff  being  well  aware  of  this,  states,  and  as  we  be- 
lieve truly  states,  that  he  took  pains  to  find  an  occasion 
when  Joseph  was  perfectly  sober,  in  order  that  they 
might,  while  he  was  in  that  state,  go  together  to  the 
office  of  Mr.  Bischoff,  and  there  execute  a  proper  agree- 
ment for  a  new  lease  of  the  public-house,  to  commence 
at  the  end  of  the  then  current  term  of  twenty-one  years. 
Such  an  occasion  (according  to  the  Plaintiff)  occurred 
on  the  Ist  of  August  1849,  and  accordingly,  at  ten  o'clock 
in  the  morning  of  that  day,  they  proceeded  together  to 
the  office  of  Mr.  Bischoff,  in  Colman-streetj  and  there 
foimd  him  reading  his  letters.  Directions  were  given  by 
Mr.  Bischoff  to  his  clerk,  Mr.  Edwards,  to  prepare  the 
ligreement  pursuant  to  the  instructions  then  given  by 
the  Plaintiff  and  Joseph  Py croft,  and  they  were  desired 
to  return  in  the  course  of  the  day  in  order  to  sign  it. 
The  Plaintiff  states  that  in  order  to  insure  the  sobriety 
of  Joseph  Py croft,  between  the  time  of  this  early  visit  to 
Mr.  Bischoff  and  their  return  for  the  purpose  of  exe- 
cuting the  agreement,  he  prevailed  on  him  to  go  down 
the  river  with  him  to  Greenvnch ;  that  they  did  so,  and 
there  took  an  early  and  perfectly  temperate  dinner,  and 
then  returned  to  London  and  went  to  the  office  of  Mr. 
Bischoff.  On  arriving  there  they  found  that  the  agree- 
ment had  been  prepared  in  two  parts,  one  to  be  executed 
by  the  Plaintiff  and  the  other  by  the  Pycrofts,  Mr. 
Edwards,  the  clerk  by  whom  it  had  been  prepared, 
states  that  he  believes  it  was  then  read  over  to  Joseph, 
and  the  same  thing  is  stated  by  the  Plaintiff.  Whether 
it  was  or  was  not  read  over  is  not  very  important,  as  it 
certainly  was  precisely  conformable  to  the  instructions 
given  in  the  morning.  Joseph  then  signed  the  agreement 
in  the  presence  of  Mr.  Edwards,  and  the  Plaintiff  and 

Mr. 
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Pyceoft. 
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Vlp"^*^  also  in  the  morning,  perfectly  sober.    We  have  no  doubt 

V.  of  the  truth  of  what  they  so  state. 
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We  are  therefore  clearly  of  opinion  that  the  alleged 
drunkenness  of  Joseph,  when  he  signed  the  agreement,  ii 
not  made  out  in  fact,  so  that  his  ground  of  defenit 
wholly  fails. 

The  other  Defendants,  /.  fV.  Py  croft  and  H.  Hotmaj 
resist  the  performance  of  the  agreement  on  another 
ground.  Their  case  is  this :  they  say  that  James  Pycnfi 
(now  deceased)  and  /.  fV,  Py  croft  were  both  of  them 
ignorant  of  the  value  of  the  property,  and  therefore  of 
the  terms  on  which  it  would  be  reasonable  to  renew  tk 
Plaintiff  ^s  lease ;  that  the  Plaintiff  brought  down  into 
the  country  the  agreement,  after  it  had  been  signed  b^ 
Joseph,  and  induced  James  and  J,  W.  Pycroft  to  ngn  it, 
by  stating  that  it  had  been  prepared  by  Mr.  Bischcffu 
the  solicitor  of  Joseph  and  /.  W,  Pycroft,  and  that  Mr. 
Bischoffhhd,  on  their  behalf,  sanctioned  the  proposed 
terms  of  renewal,  as  being  fair  towards  the  lessors.  If 
the  signatures  of  James  and  J.  W,  Pycroft  were  so  ob- 
tained, this  Court  could  not  grant  the  Plaintiff  anj 
rehef .  But  on  full  consideration  of  all  the  evidence  in  the 
cause,  we  are  of  opinion  that  the  Defendants  have  &iled 
in  making  out  the  case  which  they  set  up.  We  are 
satisfied  that  the  renewal  of  the  lease,  on  the  same  terms 
as  those  on  which  the  lease  of  1831  had  been  granted, 
had  often  formed  the  subject  of  conversation  between 
the  Plaintiff  on  one  hand,  and  James  and  J.  W.  Pycroft 
on  the  other ;  and  though  probably  no  positive  promise 
had  ever  been  made  to  the  Plaintiff,  yet  we  are  per- 
suaded that  he  had  good  reason  to  infer,  from  what  had 
passed,  that  such  a  renewal,  when  asked  for,  would  Dot 
be  refused.  There  was  nothing  in  this  unnatural  or  on- 
reasonable. 


CASES  IN  CHANCERY. 


803 


reasonable.  Both  James  and  John  W.  Pycroft  were  on 
the  most  friendly  terms  with  the  Flaintifi;  and  would 
certainly  have  been  ready  to  render  him  any  service^  not 
materially  interfering  with  their  own  interest.  They 
were  well  satisfied  with  his  conduct  as  tenant^  and  were 
often  in  the  habit  of  living  at  his  house  for  days  and 
even  weeks  together  when  they  came  to  London,  They 
might  well  suppose  that  what  were  fair  terms  for  a 
twenty-one  years  lease  in  1831  would  be  so  in  1852^  and 
ire  are  not  at  all  satisfied  that  better  terms  could  have 
been  obtained.  /.  W.  Pycroft  had  invited  the  Plaintiff 
to  visit  him  in  the  country^  and  the  circumstance  there- 
fore of  the  Plaintiff  presenting  himself  at  Pessall  Pits  in 
the  month  of  August  1849^  with  the  agreement  already 
signed  by  Joseph,  would  not  appear  to  the  Defendant^ 
J.  W,  Pycrofty  extraordinary.  The  conduct  of  /.  W. 
Pycroft  on  the  occasion  was  very  reasonable.  He  was 
a  young  man^  of  only  twenty-five  years  of  age.  His 
imcle  James  was  a  man  of  nearly  seventy^  and  was^  or 
had  been^  a  surveyor.  It  was^  therefore^  very  natural 
that  John  Winter  Pycroft  should  desire  to  have  his 
iincle^s  sanction  before  he  committed  himself  by  signing 
the  agreement^  and  accordingly  he  proposed  to  the 
Plaintiff  that  they  should  go  together  to  Ockbrook,  where 
James  livedo  and  if  his  uncle  agreed  to  sign  the  agree- 
ment then  he  would  do  the  same^  otherwise  not.  This 
course  was  accordingly  taken^  and  the  Plaintiff  and  J, 
W.  Pycroft,  either  on  the  next  day  or  the  next  day  but 
one^  went  to  James  at  Ockbrook, 


1852. 
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The  material  question  is  what  passed  when  the  three 
parties  were  there  together.  On  the  part  of  the  Defend- 
ants it  is  said  that  the  Plaintiff  repeated  what  he  had 
said  at  Pessall  Pitts,  and  told  James  that  he  had  brought 
down  an  agreement  which  had  been  prepared  by  Mr. 
Bischoff  on  behalf  of  the  lessors  or  some  of  them^  the 

terms 
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half  after  the  agreement  was  signed^  and  does  not  ap- 
pear to  have  been  then  contemplated.  James  probably 
did  rely  on  the  Plaintiff  and  Mr.  Bischoff,  so  far  as  to 
feel  satisfied  that  they  would  not  allow  his  brother  to 
sign  the  paper  while  in  a  state  of  intoxication^  and  he 
might  therefore  not  unreasonably  think  that  he  could 
hardly  be  doing  wrong  in  following  the  same  course  as 
had  been  taken  by  Joseph,  But^  be  that  as  it  may^  the 
conclusion  at  which  we  arrive  on  the  evidence  is  that 
the  Plaintiff  practised  no  deception  whatever^  and  that 
James  signed  the  agreement  either  because  he  had  satis- 
fied himself  that  the  terms  were  as  favourable  as  he 
could  obtain^  or  if  not^  then  because  he  was  willing  to 
accede  to  the  Plaintiff's  wishes  on  the  subject,  without 
further  inquiring  whether  he  could  or  could  not  obtain 
better  terms  ;  and  the  Defendant,  John  Winter  Py croft , 
evidently  signed  it  because  he  was  resolved  to  be  guided 
by  his  uncle. 


1852. 
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We  must  not  quit  the  case  without  observing  that  the 
conduct  of  the  parties,  after  August  1849,  tends  strongly 
to  confirm  the  opinion  we  have  formed  as  to  what  then 
took  place.  It  is  certain  that,  only  a  few  hours  after  the 
execution  of  the  agreement,  John  Winter  Pycroft  knew 
that  the  conduct  of  the  Plaintiff  in  obtaining  it  was 
challenged  by  the  Defendant  Holmes ;  and  it  can  hardly 
be  doubted  that  what  then  passed  was  communicated  to 
James,  The  attention  of  James  and  John  W.  Pycroft 
was  thus  distinctly  directed  to  the  point,  whether  they 
had  not  been  drawn  in  by  the  falsehood  and  misrepre- 
sentation of  the  Plaintiff  to  sign  an  agreement  whereby 
their  interest  were  materially  prejudiced.  And  yet  with 
their  vigilance  thus  awakened,  and  with  precisely  the 
same  information  which  the  Defendants  now  possess, 
they  not  only  made  no  complaint,  but  actually  after- 
wards made  several  visits  to  town,  staying  at  the  house 

of 
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WILTON  V.  HILL.  Nov.12^25. 

rilHIS  was  a  snit  instituted  by  a  married  woman  by  a    Before  The 
Mrs.  Ruth,  a  widow,  as  her  next  friend.     An  on-    ^"**  '^"*- 

'  ^  '  TICES. 

ginal  motion  in  the  suit  was  now  made  by  leave  before  Where  it  ap- 

this  branch  of  the  Court,  that  all  further  proceedinGcs  in  P®*red  that 

.  r  &  the  next 

the  suit  might  be  stayed  until  a  new  next  friend  was  ap-  friend  of  a 

pointed \   and,  that  if  no  responsible  person  could  be  -^^  tiff^^ 

found  to  act  as  next  firiend,  the  bill  might  be  dismissed.^  insolyent, 

and  was 
in  contempt 

On  the  20th  oiJuly  a  motion  had^been  made  before  ment  of  costs, 

Vice-ChanceUor  Kindersley,  on  behalf  of  the  Plaintiff,  for  *^®  ^*^  ^^^" 

^  '         cnartred  from 

the  transfer  into  Court  by  the  Defendants  of  a  sum  of  beinfir  next 

This  motion  was  refused  with  costs,  which  had  been  taxed  to  her  fia- 
at  40/.  14*,    In  support  of  the  present  motion  a  witness  (a  jncnn'ed  ^    ^ 

clerk  of  the  Defendant's  solicitor)  deposed  to  the  service  of  and  all  pro- 

1  1  /.  •      1  •     ^  io»-«  /.  ceedingswere 

a  subpoena  on  the  next  inend,  \xi  August  1 852^  for  payment  stayed  until 

of  these  costs.    The  deponent  stated,  that  afterwards  the  *  ^T  *^^  _^ 

^  sumcientnext 

next  friend  called  upon  him  and  entreated  him  not  to  friend  should 
take  any  further  steps,  stating  that  she  was  whoUy  J^t^S' 

unable  to  pay  the  costs,  and  was  most  anxious  to  be  re-  tiff  should 

■\»       It*         ji  •I'Ti        I'liii*  !•      nave  ODMiineci 

lieved  from  the  responsibility  which  she  had  mcurred  m  ^n  order  to 

allowing  her  name  to  be  used.    This  permission  she  said  ^ue  mformd 

.  pauperis 

that  she  had  given  on  the  assurance  that  she  would  incur  without  anext 

no  liability  and  be  put  to  no  expense,  and  on  a  promise      ^Si   rd 

by  her  brother  that  he  would  give  her  a  sum  of  money  may  be  made 

for  allowing  her  name  to  be  so  used,  a  promise  which  he  q^^^^^ 

had  never  performed.    The  deponent  further  stated,  that  "ito  Court, 

the  result  of  this,  and  another  interview  which  he  had  gome  of  the 

with  Mrs.  Ruth  between  the  14th  and  21st  of  Augusty  pewons  inte- 

^  rested  m  the 

was  that  he  consented  to  delay  all  further  proceedings  money  are 

•      not  before 
^"   the  Court. 
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The  Lord  Justice  Knioht  Bruce  said^  that  he  had 
known  orders  made  by  Lord  Eldon  for  bringing  money 
into  Court,  although  all  the  persons  interested  were  not  v. 

rTxT  T 

before  it.  And  their  Lordships  made  one  order  on  both 
motions,  discharging  the  order  made  by  the  Vice-Chan-  ^^'  ^* 
cellor,  and  ordering  Messrs.  Hill  and  Taylor,  two  of 
the  Defendants,  to  discharge  the  next  friend  from  im- 
prisonment for  costs  under  that  order;  the  costs  on 
each  side  of  the  motion  upon  which  that  order  was 
made,  down  to  and  including  the  day  of  making  the 
Vice-Chancellor's  order,  being  ordered  to  be  costs  in 
the  cause.  After  directing  the  stock,  admitted  by  the 
Defendant  Hill  to  be  standing  in  the  joint  names  of 
himself  and  Taylor  deceased,  amounting  to  1293/.  15^., 
3/.  6*.  per  Cent.  Reduced  Annuities,  to  be  transferred 
into  Court,  and  the  dividends  to  be  accumulated  until 
further  order,  the  order  directed  that  Mrs.  Ruth  should 
be  discharged  fipom  being  the  PlaintiflPs  next  friend,  but 
without  prejudice  to  her  liability  to  costs  hitherto  in- 
curred. And  all  proceedings  in  the  cause  (except  imder 
the  now  stating  order)  were  ordered  to  be  stayed  until  a 
new  and  sufficient  next  friend  should  have  been  named 
and  appointed,  or  the  Plaintiflf  should  have  obtained 
liberty  to  proceed  with  her  suit  in  form&  pauperis  with- 
out a  next  friend  or  until  further  order.  But  the  order 
was  expressed  to  be  made  without  prejudice  to  the 
question,  whether  she  was  or  would  be  entitled  to  obtain 
an  order  for  liberty  to  proceed  in  forma  pauperis  without 
a  next  friend,  and  also  without  prejudice  to  any  other 
question.  The  costs  of  both  motions,  except  as  afore- 
said, were  reserved. 


Busk. 
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Court  below.  They  referred  to  Lethieullier  v.  Tracy  (a), 
Ea^ parte  Rogers  {b),  Crowder  v.  Clowes  (c),  Waineivright 
V.  JVainewright  [d),  Harman  v.  Dickenson  (e),  Clarke  v.  _«. 
Lubbock  (/),  Weakley  v.  i?«^^  (^),  Blackwelly.  Bull  {h), 
Cockshott  V.  Cockshott  (i),  and  contended  that  Andree  v. 
fFarrf  (*),  Greene  v.  ^ar^?  (/),  Ranelaghv.  Ranelagh  (m), 
Cooper  V.  Pitcher  {n)y  were  distinguishable  from  the 
present  case. 

Mr.  Bethell,  Mr.  Faber,  and  Mr.  Greene,  for  the  Re- 
spondents^ were  not  called  upon. 

7%e  Lord  Justice  Knight  Bruce. 

If  this  will  is  to  be  construed  according  to  the 
roles  of  grammar  and  idiom,  there  is  intestacy.  It  is 
therefore  incumbent  on  those  who  allege  that  this  is 
not  a  case  of  intestacy  to  show  that  from  the  whole 
of  the  will,  and  also  (if  the  propositions  are  not  the 
same)  to  show  what  is  the  particular  course  of  devo- 
lution in  which  the  property  is  to  go.  Now,  assum- 
ing, for  the  purpose  of  the  argument,  that  the  will  does 
exhibit  an  intention  that,  in  the  events  which  have  oc- 
curred, there  should  not  be  an  intestacy,  we  must  then 
consider  the  question  what  is  the  gift  which  this  will 
demonstrates,  or  which  is  to  be  implied  from  it.  I  con- 
fess that  I  find  it  impossible  to  say  with  anything  like, 
I  do  not  say  certainty,  but  reasonable  probability,  whe- 
ther the  gift  is  to  John  Lee  or  to  his  children.  In  say- 
ing this,  I  do  not  wish,  of  course,  to  be  understood  as 

intimating 

(a)  3  Atk.  784.  (A)  1  Zeen,  176. 

(b)  2  Mad.  449.  {i)  2  Coll,  432. 

(c)  2  Ves.jun.  449.  (k)  1  Buss,  260. 

(d)  3  Ves.  558.  (0  Ih,  262. 

(e)  1  Bro,  C.  C,  91.  (m)  12  Beav,  200. 
(/)  1  F.  4-  C,  a  C.  492.  in)  4  Hare,  485. 
(g)  7  T.  B,  322. 
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1852.  intimating  anything  to  prejudice  the  claim  cS  the  pa- 
sonal  representatives  of  John  Lee,  if  it  should  ever  be 
made.  Upon  the  present  daim  I  find  myself  con- 
strained to  affirm  the  decision  of  the  Master  of  the 
Rolls. 

The  Lord  Justice  Lord  Cranworth. 

I  am^  though  with  reluctance^  of  the  same  opinion. 
I  always  doubted  the  case  of  Ex  parte  Rogers,  It  is 
reported  by  Mr.  Maddock,  not  in  its  regular  course,  but 
in  a  note  at  the  end  of  the  volume,  and  I  have  never  Mi 
quite  certain  that  upon  investigation  there  might  not 
turn  out  to  be  more  in  the  case  than  appears  on  the 
fiuje  of  the  report.  Assuming  the  report,  however,  to  be 
perfectly  accurate,  still  I  do  not  think  that  it  is  an 
authority  governing  the  present  case;  and  for  this  res- 
son,  that  the  person,  to  whom  in  that  case  a  life  interest 
was  given,  survived  the  testator.  That  is  quite  suffideitt 
to  distinguish  the  two  cases.  I  think  the  present  a 
clear  case  of  intestacy,  but  without  meaning  by  that 
statement  in  any  way  to  prejudice  the  case  as  against 
the  personal  representatives  of  John  Lee, 

Appeal  dismissed.     Costs  out  of  the  personal  estate. 
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BRENAN  V.  PRESTON.  ^^""-^^  ^'  ^ 

THIS  was  an  appeal  jfrom  the  refusal  of  a  special  in-  Before  I%e 
■^  Lords  Jus- 

junction  by  Vice-Chancellor  Turner.  tices. 

Upon  the 

purchase  of  a 

The  case  made  by  the  bill^  and  the  affidavits  in  «up-  steam-yessel, 

-^    r  A\.  J.'  r  ^^  itwasaflreed 

port  of  the  motion^  was  as  follows  : —  among  me 

purchasers 
that  two  of 
The  Flamtifi^^  together  with  Edmund  Preston  and  them  shoydd 

Caleb  David  Watson,  who  carried  on  business  at  Liver-  husbwids  ^  " 

pool,  under  the   firm  of  Preston  §•  Watson,  were  the  a^d  should 
-  .        -_   _    ,  -  not  be  re- 

owners  of  a  screw  steam-ship  called  the  Fhcede.     Ed-  moved  except 

mund  Preston  and  Caleb  David  Watson  were  owners  of  ^°  certain 

grounds  spe- 

twelve  sixty-fourth  parts  or  shares  of  the  ship^  and  the  cified  in  the 

PlaintiflFs  between  them  were  owners  of  the  remaining  ig'e  S^' 

fifty-two  sixty-fourths.  husbanas 

thus  appoint- 
ed obtamed  a 

The  PlaintiflFs  and  Defendants  became  interested  in  charter-party 

for  her,  and 
the  ship  under  the  following  agreement : —  they  private- 

Agrement  ^7  «tip^atcd 
^^  for  a  weekly 

payment,  by  way  of  commission  for  themselves,  in  addition  to  the  weekly  sum 
payable  by  the  terms  of  the  charter-party.  In  the  month  of  Maijf  following, 
the  captam,  who  was  a  part  owner,  haa  a  conversation  with  a  clerk  of  the 
charterers,  in  which  an  observation  of  the  latter  led  him  to  suspect  that  there 
was  some  underhand  bargain ;  but  the  subsequent  part  of  the  conversation  re- 
moved the  suspicion.  In  October  he  acquired  correct  knowledge  of  what  had 
been  done,  and,  together  with  the  other  part  owners,  except  the  snip's  husbands, 
gave  the  ship's  husbands  notice  of  dismissal.  The  ship's  husbanas  denied  the 
right  to  dismiss  them,  and  they  possessed  themselves  of  some  of  the  machinery 
or  the  ship,  which  was  at  an  engineer's  for  repairs.  The  other  part  owners  there- 
upon filed  a  bill,  and  moved  lor  an  injunction  to  restrain  the  ship's  husbands 
m>m  interfering  with  her  sailing  by  detention  of  the  machinery,  and  for  a  re- 
ceiver of  the  machinery. 

Held,  that  the  appHcation  was  not  too  late  ;  and,  on  it  appearing  that  a  decree 
of  possession  could  not  be  obtained  in  the  Court  of  Admiralty,  by  reason  of  the 
Plaintiffs  being  in  possession  of  the  huU,  or  at  aU  events  could  not  be  obtained 
in  time  to  enable  tne  vessel  to  fulfil  her  engagement :  held,  that  the  Court  of 
Chancerv  had  jurisdiction  upon  motion  to  appoint  a  receiver  of  the  machinery, 
and  to  direct  possession  of  it  to  be  delivered  to  him  ;  and  an  order  was  made 
accordingly,  tne  captain  being  appointed  receiver  ad  interim. 

*      GGG2 
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the  said  steamer  for  all  advances^  with  interest  after  the 
rate  of  5/.  per  cent,  per  annum,  made  by  them,  or  a 
lien  upon  the  respective  profit  or  balance  due  to  each 
part  owner.  And  also,  in  consideration  of  the  premises, 
it  is  agreed,  that,  if  any  of  the  subscribing  parties  sell 
their  shares,  or  a  part  thereof,  except  and  subject  to  this 
agreement  and  provision  for  the  continuance  of  the  em- 
ployment of  Preston  §•  Watson  as  ship^s  husbands  and 
brokers,  they'  shall  pay  the  sum  of  1500/.  as  and  for 
compensation  and  liquidated  damages, — ^the  remunera- 
tion of  ship^s  husbands  and  agents  being  understood  to 
be  30/.  per  annum,  British  sterling,  for  keeping  the 
ship^s  books,  5/.  per  cent,  on  all  charters  effected,  or  for 
loading  the  ship  on  the  berth,  2/.  10*.  per  cent,  on  all 
inward  freights.  And  the  said  subscribing  parties 
hereto  do  hereby  appoint  Patrick  Phelan  Brenan  as 
master  of  the  said  steamer,  at  6/.  6«.  per  month,  and 
21.  10^.  per  cent,  on  the  freight.  Wherever  freight  is 
mentioned  in  this  agreement,  it  means  gross  freight  and 
passage-money.  The  said  Patrick  Phelan  Brenan  also 
agrees  to  provide  himself  and  crew  with  all  provisions 
and  stores,  at  \8,  Sd,  per  man  per  day,  while  actually 
employed,  and  2*.  6rf.  extra  per  day,  for  not  exceeding 
four  oflScers,  including  the  captain,  while  actually  em- 
ployed, and  that  he  provides  the  passengers  with  every- 
thing necessary,  for  one-fourth  of  the  passage-money.  It 
being  agreed  for  the  security  of  the  separate  owners  that 
Patrick  P.  Brenan  hands  the  receipts  for  payment  of  all 
stores  and  other  proWsions  to  Preston  ^  Watson  the 
ship^s  husbands,  each  voyage,  before  sailing,  failing  in 
which  Preston  §•  Watson  are  hereby  authorized  to  pay 
the  amount,  and  Patrick  Phelan  Brenan  binds  himself 
to  refund  the  same  to  them  on  demand,  and  also  to  remit 
to  them  all  monies  which  he  may  receive  abroad,  merely 
deducting  any  sum  positively  necessary  for  ship's  dis- 
bursements.     Each   of  the   subscribing   owners    bind 

themselves 


1852. 
Bbbnak 

V. 

Pbbston. 
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and  till  the  said  steamer  can  be  completed^  and  till  the 
said  several  shares  can  be  assigned  over  to  the  said  Pres- 
ton ^  Watson  and  the  several  persons^  in  manner  afore- 
said)^ that  he  will  on  request  assign  unto  the  said  Pres^ 
ton  ^  Watson,  on  behalf  of  themselves  and  the  said 
several  other  persons  whose  names  are  hereunto  sub- 
scribed^ all  his  benefit^  interest  of  and  in  the  said  con- 
tract dated  the  24th  day  of  January  1851^  with  the  said 
Alexander  Denny  ^  Brother  for  building  the  intended 
steamer^  for  securing  to  the  said  Preston  8f  Watson  and 
the  said  several  parties  whose  names  are  intended  to  be 
hereunto  subscribed  the  repayment  of  the  said  several 
sums  of  money  which  the  said  Preston  ^  Watson,  and 
the  several  persons  or  any  of  them^  may  pay  in  manner 
and  at  the  time  aforesaid^  with  fall  power  for  the  said 
Preston  ^  Watson  to  proceed  to  enforce  the  said  con- 
tract^ and  to  exercise  all  the  rights  and  powers  in  the 
name  of  the  said  Patrick  P.  JBrenan  in  manner  therein 
contained/' 


Bbbnak 

V, 
PaSSTON. 


The  Defendants  were  employed  in  pursuance  of  this 
agreement  as  the  brokers  and  agents^  and  ship's  hus- 
bands for  the  ship ;  and  the  Defendants,  as  such  agents 
and  ship's  husbands^  on  the  9th  of  September  1851,  en- 
tered into  a  contract  with  Messrs.  Bums  §•  Mclver,  of 
Liverpool,  to  charter  the  ship  at  the  rate  of  134/.  per 
week.  It  was,  however,  agreed  between  the  Defendants 
and  Messrs.  Bums  ^  Mclver  that  the  sum  to  be  paid 
by  Bums  Sf  Mclver  should  be  stated  in  the  charter- 
party  as  130/.  per  week  only.  Accordingly  a  charter- 
party  was  executed  by  the  Defendants,  as  agents  and 
ship's  husbands,  and  Messrs.  Bums  ^  Mclver,  whereby 
it  was  expressed  that  the  ship  was  chartered  to  Messrs. 
Bums  ^  Mclver  for  130/.  a  week. 


Messrs.   Bums  ^  Mclver  freighted   the    ship   and 

employed 
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Bums  ^  Mclver,  which  they  have  not  credited  to  the 
said  owners^  do  hereby  express  our  decided  and  positive 
disapprobation  in  writing  of  such  conduct^  and  in  pur- 
suance of  the  power  in  us  vested  by  the  agreement  of  the 
20th  of  February  1851^  we  do  find  and  declare  such 
act  a  fraudulent  one^  and  in  direct  contravention  of  the 
said  agreement.  And  we  do  hereby^  in  further  exercise 
of  the  said  power^  discontinue  the  services  of  the  said 
Preston  ^  Watson  from  henceforth,  as  agents  or  ship's 
husbands,  or  in  any  other  capacity,  and  are  ready  and 
hereby  ofier  to  purchase  the  shares  in  the  said  vessel 
held  by  the  said  Preston  ^  Watson,  at  such  fiedr  price  as 
may  be  mutually  agreed  upon,  which  we  hereby  under- 
take forthwith  to  pay ;  and  until  some  other  agents  or 
ship's  husbands  be  appointed,  we  hereby  authorize  Pa^ 
trick  P.  Brenan,  the  captain  in  command,  to  negotiate 
with  Messrs.  Bums  ^  Mclver  for  a  renewal  of  or  for  a 
new  charter,  and  in  every  way  to  act  for  the  said  owners 
in  the  chartering,  employing,  or  managing  the  said 
vessel.  Witness  our  hands,  this  11th  day  of  October 
1852,  P.  P.  Brenan,  four-sixths ;  Tkoma^s  Barnes,  one- 
sixteenth  ;  Patrick  Keily,  one-sixteenth ;  Phoebe  Eliza- 
beth Hough  Watt,  five-sixteenths;  Alexander  Denny, 
two-sixteenths." 


1852. 
Bbekan 

V. 

Fbsston. 


The  Defendants  replied  to  this  i^otice  as  follows  : — 


"  Liverpool,  19th  October  1852. 

'*  Sir, — We  are  this  moment  in  receipt  of  a  Mr.  Arthur 
Smith's  letter  of  this  date,  containing  your  notice  of 
the  11th  instant,  for  which  proceeding  there  is  not  the 
slightest  ground.  When  we  first  efiected  the  charter 
with  Messrs.  Bums  ^  Mclver,  these  gentlemen  declined 
to  give  more  than  130/.  per  week  for  the  Phcebe,  and 
stated  they  would  not  on  any  account  sign  a  charter  for 
more  than  that  rate.    We  then  endeavoured  to  get  more 

money 


CASES  IN  CHANCERY. 


821 


at  the  engineer's^  Mr.  Baker  of  Liverpool,  for  the  pur- 
pose of  repair.  The  Defendants  wrote  to  the  engineer, 
requiring  him  to  give  the  machinery  up  to  them,  which 
lie  accordingly  did.  On  the  production  of  the  letter  at 
the  hearing  of  the  appeal,  it  appeared,  however,  that  to 
this  application  they  described  themselves  as  part  owners 
only,  not  as  ship's  husbands. 


1852. 


On  the  22nd  of  October,  the  Plaintiffs'  solidtor  served 
on  the  Defendants  a  notice  requiring  them  forthwith  to 
restore  the  machinery  to  the  captain,  on  board  the  vessel 
in  the  Trafalgar  Dock,  Liverpool,  The  notice  further 
stated,  as  the  &ct  was,  that  the  vessel  was  under  an 
engagement  to  sail  from  Liverpool  on  a  voyage  for 
Constantinople,  on  the  10th  of  November;  and  it  in- 
formed the  Defendants,  that  unless  the  machinery  was 
restored  before  11  o'clock  in  the  forenoon  of  the  23rd 
of  October,  Capt.  Brenan  would  procure  new  articles  to 
be  made  for  the  vessel,  to  supply  the  place  of  those  re- 
moved by  the  Defendants,  and  that  the  Defendants 
would  be  held  liable  for  the  whole  costs,  charges,  and 
expenses  thereof,  and  for  all  damages  that  might  arise 
from  the  detention  of  the  vessel,  or  otherwise  in  conse- 
quence of  the  machinery  not  being  ready  in  time  to 
enable  the  vessel  to  sail  on  the  10th  day  of  November, 
according  to  her  engagement. 

The  notice  further  stated,  that  six  of  the  Flaintiffii, 
P/uBbe  Elizabeth  Watt,  Patrick  Phelan  Brenan,  Tho- 
mas  Barnes,  P.  Keily,  Alexander  Denny,  and  Archibold 
Denny,  were  prepared,  in  case  the  Defendants  required 
the  same,  to  give  them  the  security  in  the  Court  of  Ad- 
miralty, to  the  value  of  the  Defendants'  shares  in  the 
vessel,  for  her  safe  return  from  her  intended  voyage. 


The  bill  and  the  affidavits  in  support  of  the  motion 

stated 


CASES  IN  CHANCERY. 

In  opposition  to  the  motion,  many  aflRdavits  were 
filed ;  and  amongst  others,  an  affidavit  of  Charles  Par- 
ry,  clerk  to  the  Defendants,  who  deposed  that  on  or 
about  the  month  of  May  1852,  the  PlaintiflF,  Capt. 
Brenan,  was  in  the  private  office  of  the  Defendants  in 
Warder-streety  Liverpool^  examining  the  accounts  of  the 
steamer  along  with  the  Defendant  Watson,  and  that  the 
witness  heard  him  say  to  Mr.  Watson,  "  You  have  only 
charged  commission  up  to  the  present  time  on  the  net 
amount  of  freight  or  charter-money  per  Phcebe;"  to 
which  Mr.  Watson  replied,  "  We  receive  the  difference 
of  commission  on  Phcebe^s  charter  from  the  charterers.^* 


Bbekan 

V. 
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Another  affidavit  was  that  of  William  Wallace  Bruce, 
who  deposed,  that  in  the  month  of  May  1852,  Capt. 
Brenan  said  to  him,  "  Are  you  aware  of  the  fact  of 
Preston  ^  Watson  having  received  a  commission  from 
Bums  8f  Mclver  over  and  above  the  amount  of  freight  ?" 
to  which  the  witness  answered,  "  I  know  nothing  about 
the  charter  or  the  commission  •"  and  that  Capt.  Brenan 
then  said  to  him,  that  he  knew  for  a  fact  that  Preston  ^ 
Watson  had  received  an  amount  as  commission  from 
Bums  ^  Mclver  over  and  above  the  charter-money. 


In  reply.  Captain  Brenan  deposed,  that  the  De- 
fendant Watson  never  did,  at  any  time  previous  to 
the  11th  of  October  1852,  state  to  him  that  he,  with 
Preston  his  partner,  was  in  receipt  of  4/.  a  week,  or  any 
other  sum  by  way  of  commission  or  otherwise,  from 
Bums  8f  Mclver,  beyond  or  in  addition  to  the  130/. 
He  further  deposed  that  he  had  read  the  copy  affidavit 
of  William  Wallace  Brace^  and  admitted  that  the  con- 
versation therein  stated,  or  something  to  the  like  effect, 
did  take  place  about  the  time  therein  stated ;  but  that 
the  circumstances  under  which  the  conversation  took 
place  were  as  follows : — Some  time  previous  to  the  con- 
versation. 
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trath  or  groundlessness  of  the  suspicians  raised  in  his 
mind  by  Mr.  McAlister's  words,  "  Watson  should  be 
the  last  to  object  ;'^  that  those  suspicions  were  remoyed 
by  the  statement  of  Bruce  denying  any  knowledge  of 
the  &ct  of  such  over  payment. 


1852. 
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The  Vice-Chancellor  refused  the  injunction,  on  the 
ground  of  delay.  His  Honor  said,  that  on  one  side  it 
was  sworn  positively  there  was  the  conversation  in  May, 
bringing  knowledge  to  Capt.  Brenan;  and  that,  on  the 
other  side,  there  was  not  any  distinct  statement,  Capt. 
Mrenan  merely  stating  that  he  did  not  recollect  the  terms 
of  the  conversation,  and  that,  if  the  conversation  did 
take  place,  it  only  raised  a  suspicion  in  his  mind.  His 
Honor  thought  that,  upon  this  evidence,  it  was  Capt. 
Brenan*  8  duty  to  have  brought  forward  the  case  in  May, 
and  that  the  Court  would  not  be  justified  in  interfering 
by  injunction  with  the  legal  right,  on  evidence  of  this 
description. 


Evidence  was  gone  into  after  the^  decision  of  the  Vice- 
Chancellor,  with  reference  to  the  appeal,  and,  among 
other  witnesses,  Mr.  McAlister,  managing  clerk  of 
Messrs.  Bums  §•  Mclver  (who  was  mentioned  in  Capt. 
Brenan' s  affidavit),  deposed  that  the  circumstances  under 
which  the  130/.  was  accepted  were  the  following,  viz. : — 
There  had  been  a  previous  meeting  between  Mr.  Mclver, 
the  witness,  and  some  of  the  owners  of  the  Phcebe,  as 
to  terms  of  charter,  but  they  were  not  then  agreed  upon, 
although  130/.  per  week  had  been  named.  Either  on 
the  same  day,  or  subsequently,  the  Defendant  Watson 
came  to  the  office  alone,  and,  after  some  little  conversa- 
tion between  him  and  Mr.  Mclver,  at  which  the  witness 
was  present,  Mr.  Watson  said,  ^^You  shall  have  the 
vessel  at  130/.  a  week,^'  or  to  that  effect.  Something  was 
then  said  by  him  respecting  commission,  to  the  following 

effect: 
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commission  being  paid  by  charterers  of  a  ship  to  the 
parties  chartering. 

• 

The  present  motion  by  way  of  appeal  was,  that  the  De- 
fendants might  be  restrained  by  injunction  from  further 
acting  as  ship's  husbands,  agents,  or  brokers  of  the  ship 
JPhoebe  in  the  Plaintiffs'  bill  mentioned,  and  from  pre- 
venting or  interfering  with  the  sale  of  the  ship  Phcebe, 
in  fiilfihnent  of  the  charter-party  in  the  Plaintiffs'  bill 
mentioned,  to  be  made  between  the  Plaintiffs  and 
Messrs.  Bums  ^  Mclver,  in  the  bill  also  mentioned, 
either  by  withholding  or  retaining  the  portions  of  the 
machinery  or  otherwise.  An  original  motion  was  also 
made  by  leave  at  the  same  time,  that  some  proper  person 
might  be  appointed  as  receiver  of  the  ship,  and  the  ma- 
chinery and  tackle,  and  other  appurtenances,  and  to 
manage  the  ship,  with  proper  directions  in  that  be- 
half. 

Mr.  Bethell,  Mr.  Follett,  and  Mr.  W.  M.  James,  were 
for  the  Appellants. 

Mr.  Rolt  and  Mr.  Bumie,  for  the  Respondents. 

The  nature  of  the  arguments  appears  sufficiently  from 
the  judgment. 

The  Loan  Justice  Knight  Bruce. 

This  case  has  been  brought  before  us  upon  evidence 
of  which  part  only  was  before  the  Vice-Chancellor,  in 
whose  Court  originally  it  was.  How,  therefore,  that' 
learned  judge  would  have  dealt  with  the  present  mate- 
rials we  cannot  be  sure ;  but  we  have  the  best  reason 
for  believing  that,  had  his  mind  been  satisfied  as  to  the 
point  of  delay  or  acquiescence,  his  decision  upon  those 
before  him  would  have  been  in  the  Plaintiffs'  favour,  I 
mean,  of  course,  so  far  as  the  motion  in  that  Court 

Vol.  II.  H  H  H  d.  m.  o.     extended. 
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rality,  the  Defendants  could  be  entitled  to  retain  for 
their  exclusive  benefit  the  4/.  weekly  for  which  they 
stipulated  by  the  articles  of  9th  September  1851,  con- 
nected with  the  charter-party  of  the  same  date.  That 
sum  was  substantially  part  of  the  rent  or  hire  of  the 
vessel ;  and  if  the  Defendants,  reasonably  or  unreason- 
ably, considered  themselves  as  the  ship^s  husbands, 
agents,  or  brokers,  entitled  to  receive  in  respect  of  the 
charter  or  hiring  to  Messrs.  Bums  ^  Mclver,  a  greater 
remuneration  than  5/.  per  cent,  on  the  weekly  130/.,  it 
was  incumbent  on  the  Defendants,  as  between  them- 
selves and  the  Plaintiffs,  to  claim  that  greater  remuner- 
ation, if  at  all,  openly,  directly,  and  in  a  straightforward 
manner.  The  Defendants  could  not  possibly  be  justified 
in  concealing  or  keeping  back  the  weekly  4/.,  or  apply- 
ing that  money  specifically  for  the  purpose  of  that  re- 
muneration without  the  Plaintiffs^  consent.  That  the 
Defendants'  conduct  was,  in  this  respect,  not  open,  not 
direct,  not  straightforward,  not  warrantable  in  any  men 
intrusted  as  agents  with  the  interests  of  others,  and 
that  it  was  therefore  such  as  to  justify  the  Plaintiffs  in 
objecting  to  the  continuance  of  the  Defendants  in  the 
character  or  employment  of  ship's  husbands,  agents,  or 
brokers,  and  in  requiring  them  to  cease  from  acting  in 
any  such  capacity,  we  are  for  every  present  purpose 
satisfied. 


1852. 
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But  then  comes  the  question  of  delay,  or  acquiescence. 
That  any  one  of  the  Plaintifis  ever  intended  to  give  up 
his  right  to  a  participation  in  the  weekly  4/.  which  ori- 
ginated this  dispute,  we  see  no  reason  for  believing.  As 
little  reason  do  we  see  for  believing  that  any  damage  or 
prejudice  has  been  caused  to  the  Defendants  by  any 
delay,  if  there  was  any,  on  the  part  of  the  Plaintiffs,  or 
any  one  or  more  of  them,  in  complaining  of  the  De- 
fendants' conduct,  or  in  objecting  to  it.     If  the  Plain- 
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longs  to  her;  and  having  been  repaired^  or  by  an  unjus- 
tifiable act  on  the  Defendants^  part  prevented  from  being 
so,  ought,  we  conceive,  to  be  on  board,  the  Plaintiffs  so 
desiring.  What  right  can  the  Defendants  have  to  detain 
the  machinery,  both  from  the  place  where  it  was  for  the 
purpose  of  being  repaired,  and  also  from  the  vessel  ? 

It  is  not,  however,  at  present  clear  to  us,  that  if  the 
Court  of  Admiralty  would,  at  the  instance  of  the  Plain- 
tiffs, interfere  to  compel  the  Defendants,  either  upon 
security  to  be  given  to  them  or  otherwise,  to  deliver  the 
machinery  to  the  Plaintiffs,  we  ought  now  to  interfere 
concerning  it. 

What  we  propose,  therefore,  to  do  is,  to  grant  an 
injunction  in  the  words  of  the  first  part  of  the  original 
motion,  and  as  to  the  residue  of  that  motion  and  the 
whole  of  the  additional  motion,  to  let  the  case  stand 
over,  without  prejudice  to  any  question,  and  with  liberty 
to  apply,  and  to  give  the  Plaintiffs  leave  to  take  such 
proceedings  in  the  Court  of  Admiralty,  with  respect  to 
the  machinery  or  otherwise  as  they  may  be  advised, 
and  to  direct  the  costs  of  the  motion  before  the  Vice- 
Chancellor  to  be  costs  in  the  cause,  reserving  all  the 
costs  before  us. 

The  Plaintiffs^  counsel  may,  however,  by  replying, 
convince  us  that  we  ought  to  make  an  order  more  bene- 
fidal  to  them ;  and  we  are,  of  course,  ready  to  hear  him, 
if  he  shall  desire  it. 

The  Lord  Justice  Lord  Cranworth. — I  do  not  know 
whether  it  might  be  proper  to  state  that  we  have  reason 
to  believe  that  the  Court  of  Admiralty  will  interfere. 

Mr.  Bethell,  in  reply. 

It  is  a  question  of  jurisdiction.     I  am  perfectly  con- 
tent 
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pelled  the  engineer  to  deliver  it  I  don^t  know^  but  if  he        1852. 
had  delivered  it  he  would  have  done  a  lawful  act — they      b^^JJ^ 
were  entitled  to  the  possession.  v. 

Pb£8T0N. 

The  Lord  Justice  Knight  Bbuce  (after  referring 
to  the  original  letter,  which  was  produced,)  said  : — They 
do  not  in  that  letter  describe  themselves  as  ship^s  hus- 
bands. 

Mr.  Bumie. — They  subscribed  themselves  as  oumers. 

Mr.  Bethell. — Then,  my  Lords,  supposing  that  to  be 
BO,  there  is  but  one  remark  that  I  will  make,  and  if  your 
Liordships  feel  a  difiQculty  about  it,  I  should  not  like  to 
press  it  further.    It  appears  to  me  to  be  a  very  material 
thing  for  the  jurisdiction  of  this  Court  always  to  vindi- 
cate the  rights  of  this  Court,  if  put  in  motion  on  the 
ground  of  a  case  of  &aud,  to  include  within  the  compass 
of  that  suit,  every  other  matter  connected  with  the  fraud, 
everything  that  forms  a  part  of  the  case.     If  a  dispute 
arises  between  the  co-owners  involving  one  point,  and 
involving  also  the  question  of  the  management  of  the 
ship,  and  the  first  point  is  properly  brought  within  the 
jurisdiction  of  the  Court,  the  second  point  is  open  also. 
These   persons   being  co-owners,    and  some   of   them 
claiming  the  right  to  act  as  ship's  husbands,  a  right 
defeasible  by  proof  of  improper  conduct,  under  and  by 
virtue  of  the  same  instrument,  creating  that  co-owner- 
ship, your  Lordships  have  adjudicated  that  the  com- 
plaint arising  from  the  improper  conduct  has  been  pro- 
perly brought  here,  and  that,  in  respect  thereof,  it  being 
a  dispute  between  co-owners,  you  can  interfere  to  put 
an  end  to  certain  of  the  co-owners  acting  as  ship's  hus- 
bands.    But  that  dispute  involves  two  things,  not  only 
the  question  who  shall  act  as  ship's  husbands,  but  also 
the  question  touching  the  management  and  conduct  of 
the  ship,  and  both  are  in  the  cause  \  "  because,"  say  the 

Plaintiffs, 
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ing;  and  if  it  can  do  that  at  the  hearings  in  the  mean- 
time it  can  provide  for  the  ad  interim  possession.  That 
takes  the  second  part  of  the  notice  of  motion.  The 
third  part  of  the  notice  of  motion  is  the  receiver  and 
manager  of  the  ship.  The  ship  is  a  matter  in  contro- 
versy, and  in  controversy  in  this  way  :  the  Defendants 
say  that  the  ship  cannot  be  sold  without  their  availing 
themselves  of  the  right  of  ship's  husbands.  If  the 
Court  could  now  make  a  final  order  touching  the  Defend- 
ants' being,  or  not  being,  ship's  husbands,  there  would 
be  difficulty  in  asking  for  an  interim  order  touching  the 
management  of  the  ship ;  but  if  an  interlocutory  order 
can  alone  be  made,  there  may  be  included  in  the  ad 
interim  order,  the  substitution  of  some  person  to  be 
named  by  the  Court  to  act  in  the  capacity  of  ship's 
husbands.  Where  the  Court  takes  away  from  a  Defend- 
ant a  certain  power  and  authority,  but  does  not  at  the 
same  time  delegate  that  power  and  authority  to  any 
other,  the  power  and  authority  being  essential  for  the 
preservation  and  use  of  the  subject-matter  in  contro- 
versy, the  interference  by  way  of  injunction  would  only 
in  fact  leave  the  property  in  the  same  unprotected  state 
in  which  it  originally  was,  imless  the  Court  went  on  to 
appoint  some  person  to  fulfil  the  duties  of  the  Defend- 
ants who  were  displaced  by  the  ad  interim  order.  It  fol- 
lows, therefore,  from  the  mere  fact  of  the  order  being 
made  displacing  the  Defendants,  being  only  an  ad 
interim  order,  that  the  Court  must,  by  virtue  of  the 
same  authority,  delegate  to  a  nominee  of  its  own  the 
authority  and  power  which,  for  the  present,  it  takes  away 
from  the  Defendants  by  the  force  of  the  order.  Then 
the  consequence  is,  that,  applying  both  those  principles, 
if  there  is  reason  to  believe  that  at  the  hearing  a  decree 
will  be  made  for  restitution  to  the  Plaintifis  of  the  ma- 
chinery, the  Court  has  a  right  to  provide  for  the  custody 
and  use  of  that  machinery  in  the  meantime.     If  the 

Court 
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After  this  order  had  been  made^  an  action  was  entered 
in  the  Court  of  Admiralty  in  the  matter  of  the  ship 
PhcBbe,  in  a  cause  of  possession^  at  the  suit  of  the  owners 
of  fijRy-two  sixty-fourth  parts  of  the  vessel.  The  war- 
rant issued  on  the  9th  of  December,  and  was  served  on 
the  10th  of  December ;  application  was  made  on  the 
same  day  for  a  monition  against  Edmund  Preston  and 
Caleb  David  Watson,  to  deliver  up  to  the  Marshal  of 
the  High  Court  of  Admiralty,  or  his  deputy  or  other 
officer  to  be  named,  such  part  of  the  machinery  of  the 
steam-engines  of  the  barque  or  steam- vessel  Phcsbe  as 
were  removed  from  the  vessel  for  the  purpose  of  repair, 
and  delivered  for  such  purpose  into  the  custody  of  Tho- 
tnas  Baker,  engineer  and  boiler-maker,  and  which  had 
since  been  obtained  from  him,  by  or  at  the  instance  of 
JEdmund  Preston  and  Caleb  David  Watson,  owners  of 
twelve  sixty -fourth  parts  or  shares  of  the  said  barque  or 
▼essel,  and  which  still  remained  in  the  possession  or  cus- 
tody, or  under  the  power  or  control  of  them,  Edmund 
Freston  and  Caleb  David  Watson,  or  either  of  them,  or 
to  show  cause  why  the  same  should  not  be  so  delivered 
up  to  await  the  decree  of  the  High  Court  of  Admiralty, 
in  a  certain  cause  of  possession  of  the  said  steam-barque 
or  vessel  Phoebe,  then  depending. 

The  Court  of  Admiralty,  however,  refused  to  issue  the 
monition  sought,  on  the  ground  that  it  had  no  jurisdic- 
tion, because  the  majority  of  the  owners,  who  were  the 
parties  applying  for  it,  were  in  fact  then  in  possession  of 
the  ship,  and  that  therefore  no  suit,  as  to  the  possession, 
could  be  maintained  by  them  in  that  Court  for  the  re- 
covery of  the  ship,  or  for  any  part  of  the  machinery  or 
tackle  of  her. 
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The  case  was  consequently  again  placed  in  the  paper  to 
be  spoken  to  upon  an  affidavit  of  the  facts  just  stated,  and 
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any  chance  of  assuming  a  jurisdiction  properly  belong-        1852. 
ing  alone  to  another  Court.  Bbenan 


Application  has  now  been  made  to  the  Court  of  Ad- 
miralty^ and  the  matter  appears  to  stand  in  one  of  these 
two  positions — either  that  by  reasoa  of  the  possession  of 
the  hull  by  the  Plaintiffs^  that  Court  cannot  interfere 
with  respect  to  the  machinery;  or^  that  according  to 
its  constitution  and  forms  relief  cannot  be  given  until 
a  comparatiyely  distant  day^  with  respect  to  a  subject 
which  in  its  nature  requires  speedy  remedy.  Which- 
ever of  those  views  be  the  correct  one,  in  my  opinion 
this  Court  has  jurisdiction.  If  it  were  merely  a  new 
equity — if  this  were  a  head  of  jurisdiction  not  shown  and 
proved  by  experience  to  belong  to  the  Court,  we  might 
possibly  have  felt  it  our  duty  to  accede  to  the  difficulty 
which  Mr.  Rolt,  properly  on  his  part,  suggested.     But 

* 

the  case  is  not  so.  It  is  an  ancient  head  of  the  jurisdic- 
tion of  this  Court  to  interpose  in  aid  of  the  jurisdiction 
of  other  Courts.  I  need  scarcely  refer  to  the  manner 
in  which  it  interferes  with  respect  to  executions  under 
judgments  at  law — and  with  respect  to  suits  in  the 
Ecclesiastical  Court,  as  to  probate  or  administration,  by 
appointing  a  receiver  pendente  Hie,  In  other  instances 
too  of  an  analogous  kind,  this  Court  has  usefully,  and, 
I  believe,  from  all  time,  so  far  as  that  expression  may 
be  used  with  reference  to  this  subject,  interposed.  I  am 
of  opinion  that,  if  the  Court  of  Admiralty  has  jurisdic- 
tion, this  is  a  case  of  that  description. 

But  there  is  also  before  us,  on  the  affidavit  that  has 
been  produced  this  day  on  the  part  of  the  Defendants, 
and  is  to  be  filed,  an  additional  proof,  if  additional  proof 
were  wanting,  of  breach  of  duty  and  abandonment  of 
trust :  namely,  the  withdrawing  of  the  machinery  from 
the  place  where  it  had  been  deposited  for  the  purpose  of 
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ceed  before  the  Viee-Chaneellor  for  that  purpose  accord-        1853. 
ingly.     Ad  interim,  we  ourselves  immediately  appoint       bT^J^T^ 
Captain  Brenan  to  be  receiver  and  manager  until  the  v, 

completion  of  the  appointment  of  receiver  and  manager 
by  the  Vice-Chancellor,  all  the  PlaintiflFs  undertaking 
that  Captain  Brenan  shall  faitlifully  execute  the  duties 
of  that  office,  which  will  be  equivalent  to  the  security  of 
each  for  Captain  Brenan.  And  let  the  machinery  be 
delivered  to  Captain  Brenan  as  such  interim  receiver  and 
manager  within  four  days,  he  and  the  other  Plaintiffs 
undertaking  that,  upon  the  completion  of  the  appoint- 
ment of  i?eceiver  and  manager  by  the  Vice-Chancellor, 
the  machinery  shall  be  delivered  to  that  receiver  and 
manager,  if  the  Court  shall  so  order. 

Mr.  Holt  called  the  attention  of  the  Court  to  the  fact 
that  all  the  Plaintiffs  were  out  of  the  jurisdiction ;  and  it 
was  arranged  that  other  security  should  be  given,  and 
the  matter  stood  over  for  this  to  be  settled. 
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Vines  ^  William  Hobbs,  as  such  copartners  as  afore-        1852. 
said,  claimed  to  be  due  from  Thomas  Newell  deceased,      ^*T"^ 
or  from  William  Shackell,  Edward  Vines,  James  Piiher,     Shackell. 
and  Mary  Newell,  his  executors  in  the  petition  named, 
or  from  the  survivors  or  survivor  of  them,  from  the  year 
1811  to  the  year  1848  inclusive,  and  directed  a  refer- 
ence to  the  Taxing  Master  to  tax  and  settle  the  said 
bills. 

The  circumstances  which  gave  rise  to  the  order  and 
the  petition,  and  the  arguments  upon  the  appeal,  appear 
sufficiently  fix)m  the  judgment. 

Mr.  Bethell  and  Mr.  W,  Morris  supported  the  ap- 
peal, and  cited  Maddeford  v.  Austwick  (a),  Horlock  v. 
Smith  [b). 

Mr.  Follett  and  Mr.  J.  V.  Prior,  for  the  Respondent, 
cited  Re  Bignold  {c),  Re  Barker  {d),  and  Wilson  v. 
Gutteridge  [e] , 

The  Lord  Justice  Knight  Bruce  referred  to  the 
ESarl  of  Uxbridge^s  case  (/). 

Mr.  Selwyn  appeared  for  another  party. 

Cur.  adv.  vult. 

The  Lord  Justice  Lord  Cranworth,  after  reading       Dee.  8, 
the  order  under  appeal,  said : 

The  circumstances  which  gave  rise  to  the  order  and 

petition 

(a)  3  Jfy/.  ^  Cr.  423.  W.  110. 

(b)  2  Mi/l.  ^  Cr.  495.  (d)  6  Sim.  476. 

(c)  9   Beav.  269  ;    and   see         (e)  Z  B.  Sf  C.  157. 
Langford  v.  Mahony,  4,  Br.  ^  (/)  6  Ves.  425. 

Vol.  II.  Ill  D.  Bf.  o. 
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In  obedience  to  this  latter  order,  Messrs.   Vines  8f       1852. 
HobbSy  on  the  4th  November  1851,  delivered  to  Mrs.      ^^^^    J^ 
Shackell  four  bills  of  costs  for  business  done  by  them  for     Shack  ell. 
her  late  husband,  three  of  them  being  for  business  done 
in  various  causes  and  matters  in  and  after  the  year  18^48, 
and  the  fourth  being  a  small  bill  under  19/.,  for  business 
done  principally  in  the  year  1845  in  reference  to  the 
executorship  of  Mrs.  Newell,  who  had  died  in  1841.   No 
separate  bill  was  delivered  by  Mr.  Vines  alone,  he  not 
claiming  any  thing  to  be  due  to  him  separately. 

Mrs.  Shackell  was  not  satisfied  with  the  four  bills  so 
delivered.  She  considered  that  she  was  entitled  to  have 
all  the  bills  of  costs  for  business  done  for  Mr.  Newell  in  his 
lifetime,  and  for  his  executors  subsequently  to  his  death, 
delivered  and  taxed,  and  she  presented  a  petition  to  the 
Master  of  the  Rolls,  praying  for  an  order  to  that  efifect ; 
and  on  the  hearing  of  that  petition  his  Honor  made  the 
order  now  appealed  from. 

It  is  clear  that  the  order,  as  drawn  up,  does  not  ex- 
press what  was  intended  by  the  Master  of  the  Rolls.  It 
merely  orders  the  delivery  of  all  bills  of  costs  now 
claimed  by  Messrs  Vines  ^  Hobbs  to  be  due  to  them,  or 
by  Mr.  Vines  to  be  due  to  him  as  executor  of  his  father 
or  in  his  own  right,  from  Thomas  Newell  deceased,  or 
from  his  executors,  with  directions  for  taxation  and  pay- 
ment of  these  bills.  In  fact  there  are  no  such  bills, 
except  the  four  bills  delivered  under  the  order  of  the 
2nd  October  1851;  for  Messrs.  Vines  ^  Hobbs  contend 
that  all  other  bills  have,  either  by  specific  payment  or 
by  the  duly  authorised  application  of  money  belonging 
to  Thomas  Newell  in  his  lifetime  or  forming  part  of  his 
estate  after  his  death,  been  fully  satisfied  and  discharged. 
The  order,  therefore,  as  drawn  up,  is  obviously  inopera- 
tive, and  could  not  have  been  what  the  Petitioner,  Mrs. 

I  I  I  2  Shackell, 
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decided  that^  under  the  former  statute  of  the  2  Geo.  II.        1852. 
c  23,  there  was  no  power  to  order  taxation  against  the      "^^^    T^ 
executor  of  a  solicitor ;  and  in  Maddeford  v.  Austwick  (a),     Shackell. 
Lord  Cottenham  points  out  the  difficulty,  not  to  say  im- 
possibUity,  of  giving  this  summary  reUef  against  an  exe- 
cutor,  with  a  due  regard  to  the  rights  of  other  creditors. 
Under  the  new  statute,  however,  (commonly  called  Lord 
Langdale^s  Act,)  the  right  is  expressly  given  against  the 
executor  of  a  solicitor  as  well  as  against  the  solicitor  him- 
self; and  assuming  the  statute  to  apply  to  the  executor 
of  a  solicitor  who  had  died  before  the  passing  of  the  Act, 
what  we  have  to  decide  is,  whether  this  is  a  case  in 
which  we  ought  to  put  the  provisions  of  the  statute  into 
operation.     We  think  not.     This  is  not  a  case  in  which 
anjrthing  is  claimed  by  or  on  behalf  of  the  representatives 
of  Mr.  Vines,  sen. ;  on  the  contrary,  it  is  admitted  by 
his  executor  that  all  his  demands  were  fully  settled  in 
his  lifetime.    He  has  now  been  dead  nearly  twelve  years, 
and  has  ceased  to  act  as  solicitor  for  above  twenty  years ; 
and  in  addition  to  all  this,  there  has  been  a  decree  in  a 
suit  instituted  for  the  purpose  of  administering  the  estate 
of  Mr.  Newell,  in  which  the  executor  of  Mr.  Vinea,  sen., 
has  or  might  have  been  called  on  to  account  for  all 
sums  of  money  paid  to  or  retained  by  him  out  of  the 
assets  of  Mr.  Newell  in  discharge  of  his  bills  of  costs. 
Under  these  circumstances,  in  the  absence  of  all  proof 
of  imposition  or  overcharge,  we  do  not  feel  that  we 
should  be  warranted  in  ordering  the  delivery  or  taxation 
of  the  bills  of  costs  of  Mr.  Vines,  sen.,  on  the  present 
petition.     Our  only  jurisdiction  as  to  these  bills  is  that 
founded  on  the  statute,  and  no  sufficient  case  is  made  to 
justify  us  in  its  exercise. 

The  next  class  of  bills  consists  of  those  which  became 
due  to  the  present  Mr.  Vines  from  the  year  1831  up 

to 
(a)  3  MyL  Sf  Cr.  423. 
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Now  here  the  application  has  not  been,  made  until  more        1852. 

than  ten  years  after  the  last  of  such  payments,  and  no     ^^  parte 

reason  is  given  for  the  delay,  except  such  as  suggests     Shackell. 

themselves  from  the  relation  in  which  the  solicitor 

stood  to  the  acting  executor.     This  is  certainly  not 

enough  to  justify  us  in  acting  on  this  petition,  upon 

which  we  have  no  jurisdiction  so  far  as  relates  to  this 

class  of  bills,  except  that  derived  &om  the  statute ;  for 

it  is  not  suggested  that,   during  the  period  now  in 

question,  Mr.  Vines  possessed  any  part  of  the  testator^s 

assets  or  became  accountable  to  the  executors.    We  do 

not  forget  that  the  expression  in  Clacey^s  affidavit  is 

that  the  bills  in  the  lifetime  of  Edward  Vines  the  father 

were  all  paid  or  allowed  in  account ;  but  this  does  not 

vary  the  case.     The  biUs  were  all  properly  made  out 

and  delivered.     Specific  receipts  were  given  on  each 

settlement.     Under  these  circumstances,  whether  each 

bill  was  discharged  by  a  specific  payment,  or  by  a  credit 

given  to  the  son  by  the  father  in  any  accounts  subsisting 

between  them,  is  not  material :  in  either  case  there  was 

payment  of  the  definite  ascertained  amount  of  the  bill. 

The  mode  of  making  the  payment  was  mere  matter  of 

arrangement  between  the  father  and  the  son. 

The  only  remaining  bills  are  those,  first  of  Mr.  Vines 
and  afterwards  of  Messrs.  Vines  ^  Hobbs,  for  the  period 
subsequent  to  the  death  of  Mr.  Vines  the  father.  There 
is  no  statement  that  those  bills  were  ever  delivered  to 
the  parties  chargeable.  Clacey  indeed,  says,  in  refer- 
ence to  some  of  them,  that  they  were  duly  made  out  ac- 
cording to  the  custom  of  Messrs.  Vines  §•  Hobbs'  office ; 
but  there  is  no  evidence  that  when  so  made  out  they 
were  ever  delivered  to  Mr.  Shackell  the  surviving  exe- 
cutor, so  that  he  might,  if  he  had  been  minded  so  to 
do,  have  submitted  them  to  the  consideration  of  others. 

Considerable 
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if  anything^  shall  be  found  due  to  him  or  them  respec-  1852. 
tively  upon  the  taxation  and  accounts  hereinafter  di-  ^j^'I^JIJ^ 
rected^  Let  the  said  Edward  Vines  deliver  to  the  said  Shackell. 
Anne  Shackell  his  bills  of  costs  for  all  business  done  by 
him  alone^  subsequent  to  the  death  of  his  father^  for  or 
on  account  of  the  said  William  Shackell  and  Mary  Newell, 
or  either  of  them,  or  otherwise  for  or  on  account  of  the 
estate  of  Thomas  Newell  deceased;  and  let  the  said 
Edward  Vines  ^  William  Hobbs  in  like  manner  deliver 
to  the  said  Anne  Shackell  their  bill  of  costs  for  all 
business  done  by  them,  for  or  on  account  of  the  estate  of 
the  said  William  Shackell  deceased,  or  otherwise  for  or  on 
account  of  the  estate  of  the  said  Thomas  Newell,  other 
than  the  business  comprised  in  the  four  bills  of  costs 
already  delivered.  Discharge  the  three  orders  made  by 
the  Master  of  the  Bolls,  and  let  the  four  bills  ab*eady 
delivered,  and  the  bills  to  be  delivered  under  this  order, 
be  referred  to  the  Taxing  Master  for  taxation,  with  all 
usual  directions,  save  that  the  costs  of  taxation  are  to 
be  reserved.  Let  the  Master  take  an  account  of  all 
sums  of  money  paid  to,  or  possessed  or  received  by  the 
said  Edward  Vines  §•  William  Hobbs,  or  either  of 
them,  since  the  decease  of  the  said  Edward  Vines  the 
father,  in  -or  towards  the  discharge  of  the  said  bills  or 
any  of  them,  or  otherwise  from  or  on  account  of  the  said 
William  Shackell  deceased,  and  the  estate  of  the  said 
Thomas  Newell;  and  in  taking  such  account  let  the 
Master  make  to  the  said  Edward  Vines  ^  William 
Hobbs  all  just  allowances ;  and  let  the  Master  ascertain 
what,  on  taking  the  said  accounts,  is  due  to  or  from  the 
said  Edward  Vines  §•  William  Hobbs,  or  either  of 
them ;  and  in  case  he  shall  find  any  balance  due  from 
them  or  either  of  them,  let  the  same  be  paid  to  the  said 
Anne  Shackell  by  the  person  or  persons  {rom  whom  the 
same  shall  be  found  due.     Reserve  the  question  of  the 

costs 
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down  pipes  and  executing  all  other  necessary  and  con-  1852. 

venient  works  for  supplying  the  town  and  neighbour-  TheMayor 

hood  of  ChorUy  with  water.     In  order  to  enable  them  &c.  of 

to  accomplish  the  objects  for  which  they  were  thus  in-  ^ 

corporated,  various  powers  were  given  to  them  of  which  Th»  Chob- 

IiBV  W  ATBH> 

those  that  are  material  are  the  following  :  wobks  Co. 

By  the  19th  section  the  Company  has  power  to  enter 
into  or  upon  any  lands  waters  and  other  places  men- 
tioned in  the  plan  and  book  of  reference  deposited  with 
the  clerk  of  the  peace^  and  to  dig  and  break  up  the  soil 
making  satisfaction  in  manner  in  the  Act  mentioned  to 
the  persons  interested. 

By  the  23rd  section  the  Company  are  empowered 
from  time  to  time  to  divert  or  alter  the  course  of  a  brook 
or  stream  in  Anlezark  Moor  shown  and  described  in 
the  plan  and  designated  therein  ^^  brook^^  above  a  fSedl 
marked  H  on  the  plan^  and  to  appropriate  the  same  for 
the  purposes  of  their  undertaking ;  and  also  to  collect^ 
obtain^  divert  and  take  and  appropriate  to  the  purposes 
of  their  undertaking  all  water^  from  all  springs  and 
streams  and  land  or  surface  drainage^  which  would  flow 
into  or  be  intercepted  by  certain  watercourses  which 
were  intended  to  be  made  by  the  Company  and  were  to 
commence  at  and  above  the  fall  of  the  brook  at  the  point 
marked  H.  They  were  to  flow  into  or  communicate 
with  an  intended  reservoir  situate  in  the  township  of 
Anlezark  near  a  farm-house  called  the  Brook  House  and 
thence  to  flow  into  and  communicate  with  another  in- 
tended reservoir  situate  in  the  townships  of  Chorley  and 
Heath  Chamock  or  one  of  them  after  leaving  a  sufficient 
supply  of  the  water  of  such  springs  or  streams  for  the 
use  of  the  several  estates  in  which  the  same  should  re- 
spectively arise  or  through  which  the  same  should  re- 
spectively flow  into  the  said  watercourse  or  reservoirs. 

The 
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and  burgesses  of  Liverpool  were  empowered  to  purcliase  1852. 

or  to  take  on  lease  such  of  the  lands  streams   and  rp^^  Mayor 

waters  delineated  on  the  plan  and  referred  to  in  the  book  &c,  of 

of  reference  therein  mentioned  as  should  be  necessary  ^ 

for  that  purpose  or  any  easement  privilege  power  or  ThbChob- 

authority  in  or  over  the  same.  works  Co. 

By  the  52nd  section  of  the  Liverpool  Act  it  was  en- 
acted that  the  Liverpool  CoTporaiian  should  cause  to  flow 
from  and  out  of  the  reservoirs  and  other  works  by  their 
Act  authorized  or  from  the  feeders  thereof  for  the  supply 
of  the  several  streams  and  places  thereinafter  mentioned  a 
quantity  of  water  after  the  rate  of  not  less  than  7,500,000 
gaUons  daily  in  the  times  and  proportions  specified  in 
the  Act  and  also  that  the  before-mentioned  quantities  of 
water  should  be  supplied  in  manner  aforesaid  before  the 
corporation  should  be  entitled  to  appropriate  to  the  supply 
of  the  district  included  within  the  limits  of  the  Act  any 
of  the  waters  of  the  brooks  and  streams  which  they  were 
thereinbefore  authorized  to  take. 

The  73rd  section  recited  that  by  the  Chorley  Water- 
works Act  1846  the  Chorley  Company  were  empowered 
to  lay  pipes  across  certain  lands  intended  to  be  taken  for 
the  purposes  of  the  Liverpool  Act.  And  that  such  pipes 
or  a  part  thereof  would  be  covered  by  the  water  of  the 
Anlezark  reservoir.  And  it  enacted  that  nothing  in 
the  Liverpool  Act  contained  should  be  construed  to  pre- 
vent the  Chorley  Company  from  laying  such  pipes  in 
the  manner  in  which  the  same  might  have  been  laid  if 
the  lAverpool  Act  had  not  been  passed. 

The  present  suit  was  instituted  on  the  31st  oi  August 
1852  by  the  Corporation  of  lAverpool  against  the  Chorley 
Waterworks  Company,  and  the  case  made  by  the  bill  was 
that  the  Plaintifls,  under  the  powers  of  their  Act,  and 

of 
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The  third  ground  of  complaint  was^  that  from  a  point  1852. 

B  in  the  line  of  the  projected  tunnel  or  culvert  to  the  t^^"^m^r 

reservoir  the  Defendants  intended  to  quit  the  parlia-  Ac.  of 

mentary  limits  and  to  convey  the  water  by  a  short  cut,  ^ 

not  sanctioned  by  the  Act.  Thb  Chob- 

LEY  Watbb- 

WOBKS  Co. 

It  appeared  that  the  watercourse*  authorized  by  the 
Defendants'  Act  must  necessarily  in  its  progress  towards 
the  Defendants^  reservoir  cross  a  small  stream  the  water 
of  which  it  must  intercept  at  the  point  of  intersection. 
The  stream  from  which  the  water  was  authorized  to 
be  taken  at  point  H  was  called  in  the  bill  the  first 
brook,  the  other  smaller  intercepted  stream  was  called  the 
second  brook.  The  latter  stream,  in  its  natural  course, 
ran  into  the  former,  at  a  point  much  below  H,  and  the 
two  streams,  so  united,  fell  into  the  river  YarroWy  from 
a  lower  point  of  which  river  the  Plaintifife^  works  were 
in  part  supplied. 

The  sole  object  of  the  Plaintiffs'  bill  was  to  obtain 
an  injunction,  restraining  the  Defendants  from  diverting 
the  water  from  the  first  brook,  at  any  point  below  point 
H,  from  conveying  the  water  otherwise  than  by  an 
open  watercourse  filled  with  broken  stones  and  from 
conveying  it  by  any  channel,  open  or  covered,  with- 
out the  limits  authorized  by  their  Act.  There  was  how- 
ever the  usual  prayer  for  general  relief. 

Soon  after  the  filing  of  the  bill  a  motion  was  made 
before  Vice-chancellor  Kindersley,  in  the  long  vacation, 
for  an  injunction,  in  the  terms  of  the  prayer  of  the  bill, 
but  his  Honor  refused  the  application,  except  as  to  the 
diversion  of  the  water  at  a  point  below  H. 

The  Plaintiffs,  being  dissatisfied  with  this  limited 
injunction,  gave  a  notice  of  motion,  before  the  Lords 

Justices, 
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for  the  supply  of  the  town  and  neighbourhood  of  Chorley        1852. 
with  water,  and,  for  that  purpose,  subject  to  certain  re-    fv^^^f    ^ 
Btrictions  and  obligations,  to  divert  the  water  of  a  par-        &c.  of 
ticular  stream,  called  the  first  brook,  at  a  point,  marked    ^^'^^^^^^ 
H  on  the  plan  deposited  with  the  clerk  of  the  peace  for    The  Chor- 
the  county  of  Lancaster.     And  the  Plaintiffs  are,  in  like    ^oHRg  oo. 
manner,  authorized  to  draw  off  and  appropriate  water 
firom  (amongst  other  streams)   the  same  stream,  from 
which  the  Defendants  are  to  derive  their  supply,  taking 
it  however  at  points,  in  tliat  stream,  lower  than  point 
H,  at  which  the  supply  of  the  Defendants  is  to  codI'- 
mence. 

With  respect  to  two  of  the  matters  complained  of, 
viz.,  Ist,  the  diversion  of  the  water  from  a  point  in  the 
stream,  called  the  first  brook,  below  the  point  marked 
H,  and  2ndly,  the  making  of  a  tunnel  in  a  straight  line 
from  point  B  to  point  F,  instead  of  keeping  within  the 
limits  of  deviation,  shown  on  the  plan,  deposited  with 
the  derk  of  the  peace,  there  is  no  doubt  but  that  the 
course,  adopted  or  contemplated  by  the  Defendants,  is 
not  authorized  by  their  Act.  By  commencing  their 
works  at  the  point  A,  instead  of  point  H,  they  were  or 
would  be,  without  authority,  drawing  off,  from  its  natu- 
ral course,  water,  of  which,  or  of  some  part  of  which,  the 
Plaintiffs,  under  the  authority  of  their  Act,  have  become 
or  may  become  the  purchasers.  The  injunction  granted 
by  Yice-Chancellor  Kindersley  restrains  them  from  so 
prosecuting  their  works;  and  in  this  respect  no  com- 
plaint is  made  by  either  party  of  his  Honor's  order. 
The  Defendants  have,  as  we  were  told,  abandoned  all 
intention  of  acting  in  this  respect  otherwise  than  in 
precise  conformity  with  the  terms  of  the  Act.  The  in- 
junction will  not  impede  them  in  the  prosecution  of 
their  works,  as  they  are  now  in  course  of  progress. 
They  have  not  asked  to  have  it  dissolved,  and  we  see  no 

Vol.  II.  K  K  K  d.  m.  g.     objection 
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He  must  sliow^  not  only  that  the  Defendants  are  com-        1852. 
mitting  or  intend  to  commit  a  wrong,  but  also  that  the   rr^^^XT*^ 
wrong,  complained  of,  does  occasion  or  will  occasion  loss        &c.  of 
or  damage  to  him ;  that  he  has  a  special  or  private  inter-       ivebpool 
est  in  confining  the  Defendants  within  the  limits  of  their    The  Choe- 
Parliamentary  powers.     Now  in  this  respect  the  corpor-     works  Co. 
ation  of  Liverpool  appear  to  us  to  have  failed.     It  is 
clear  firom  the  23rd  section  of  the  Defendants'  Act,  that 
they  may,  at  point  H,  divert  the  water  of  the  stream  and 
cause  it  by  a  proper  channel  to  flow  into  their  reservoir. 
The  Plaintifls  have  no  interest  whatever  in  the  lands, 
through  or  over  which  the  water  may  so  be  made  to  flow ; 
and  to  them  it  must  be  matter  of  indifference,  of  no 
importance  in  any  sense,  whether   it  is  carried  by  a 
longer  or  shorter  line, — by  an  open  channel  or  by  a  cul- 
vert,— by  a  course  convenient,  or  inconvenient  to  the 
Defendants. 

The  Plaintiffs  put  their  case  as  to  this  part  of  it  thus; 
— They  assume  that  taking  the  Defendants'  Act  of  Par- 
liament, in  connection  with  the  plan,  to  which  it  refers, 
and  which  was  deposited  with  the  clerk  of  the  peace,  the 
Defendants  were  bound  to  adopt  an  open  watercourse,  as 
the  method  of  conveying  the  water  of  the  brook  from 
point  H  to  the  reservoir.  If  an  open  watercourse  is 
adopted,  then,  by  a  provision  in  the  Act,  that  water- 
course must  be  filled  with  broken  stones.  The  descent, 
from  point  H  to  point  O,  a  point  marked,  on  the 
deposited  plan,  in  the  proposed  course  to  the  reservoir, 
a  few  hundred  yards  before  reaching  it,  and  there 
described  as  a  descent  of  fifteen  feet.  The  statement  in 
the  bill  is  thus : — 

*'  That  an  open  watercourse,  such  as  that  represented 
in  the  said  plan  to  commence  at  or  above  the  point  H, 
and  having  an  uniform  declivity  and  a  total  fall  of  fifteen 

K  K  K  2  feet 
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We  must  therefore  understand  the  clause  as  imposing        1852. 
on  the  Defendants  the  duty,  whenever  they  might  make    r^i^^  Mi^yoe 
an  open  watercourse,  of  placing  in  it  a  quantity  of  broken        &c.  of 
stones,  of  which  from  the  nature  of  the  district  there  ^, 

would  probably  be  a  ready  supply,  so  as  to  make  the    The  Chob- 
broken  fragments  come  to  a  level  with  the  banks  of  the     works  Co. 
watercourse,  but  still  so  loosely  as  to  allow  the  water  to 
flow  through  the  channel.     To  this  extent  we  concur 
with  the  PlaintiflFs  in  their  construction  of  the  section ; 
bat  we  do  not  agree  with  them  in  their  conclusion,  that 
a  watercourse,  so   constructed,  might  not  enable  the 
Defendants  to  divert  more  than  a  small  part  of  the  water 
from  point  H.     The  power  given  to  them  by  section  28 
is  to  divert  the  water,  that  is  all  the  water,  from  the 
stream  at  point  H ;  and,  as  there  is  nothing  in  the  Act 
to  limit  them  as  to  the  size  of  the  watercourse,  by  which 
they  are  to  abstract  the  water,  either  as  to  depth  or 
width,  it  is  obvious  that,  even  assuming  them  to  be 
bound  to  divert  it  by  an  open  watercourse,  they  might, 
notwithstanding  section  32,  divert  all  the  water,  just  as 
they  might  by  a  tunnel  or  culvert.     If  a  square  tunnel, 
whose  sectional  surface  is  a  square  foot,  would  be  suffi- 
cient to  carry  off  the  whole  of  the  water,  it  might  re- 
quire, to  obtain  the  same  result  by  means  of  a  water- 
course obstructed  by  broken  stones,  a  sectional  surface 
of  ten  or  twenty  square  feet,  but,  with  such  an  addition, 
the  same  result  would  be  obtained. 

It  therefore  seems  to  us  that,  even  if  the  Plaintiffs 
ore  right  in  saying  that  the  Act  gives  the  Defendants 
no  power  of  diverting  the  stream  otherwise  than  by  an 
open  watercourse,  filled  up,  (which  we  must  interpret 
to  mean  partially  filled  up,)  with  broken  stones,  still  they 
had  physically  as  well  as  legally  the  means  of  diverting 
the  whole  of  the  water,  flowing  at  point  H,  and  convey- 
ing it  to  their  reservoir. 

In 
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with  the  Plaintifi^  that  they  are  authorized  to  do  this 
only  by  an  open  watercourse  filled  up  according  to  the 
exigency  of  section  32^  still  such  a  watercourse,  if  made 
of  sufficiently  large  dimensions,  might  carry  off  all  the 
water  of  the  stream^  and  so  divert  precisely  the  same 
quantity^  as  they  are  now  proceeding  to  take  by  their 
tonneL  In  this  state  of  circumstances,  we  do  not  think 
that  any  case  has  been  made,  entitling  the  Plaintiff  to 
relief  in  this  Court,  beyond  the  continuance  of  the  in- 
junction already  granted. 


1852. 
Thb  Mayor 

&C,  OF 

LiVBBPOOL 

V. 

The  Chob- 

LEY  WaTBB- 
W0BK8  Co. 


As  to  the  tunnel  from  point  B  to  the  reservoir,  the 
Defendants  are  certainly  going  beyond  the  limits  of  de- 
viation, and  so  are  doing  what  their  Act  does  not  autho- 
rize, and  from  point  H  to  point  B,  where  the  proposed 
course  is  within  the  permitted  limits,  they  are  adopting 
a  culvert  or  tunnel  instead  of  an  open  watercourse, 
which  for  the  present  purpose,  but  for  the  present  pur- 
pose only  we  assume  not  to  be  authorized  by  the  Act. 
But  neither  of  these  unauthorized  things  is  shown  to  be 
such  as  will  occasion  substantial  loss  or  damage  to  the 
Plaintiffs,  and  therefore  we  do  not  think  that,  at  their 
instance,  we  should  be  justified  in  interfering. 

The  order  and  decree  to  be  made  will  therefore  be 
simply,  as  to  so  much  of  the  bill  as  seeks  to  restrain  the 
Defendants  from  making  any  chamiel  of  communication 
with  the  first  brook  at  any  point  lower  than  the  point 
in  the  deposited  plan  marked  H,  to  make  the  injunction 
perpetual.  The  rest  of  the  bill  must  be  dismissed,  but 
without  prejudice  to  the  right  of  the  Plaintifis  to  bring 
any  such  action  or  actions  as  they  may  be  advised.  As 
the  Plaintiffs  have  in  part  succeeded  and  in  part  failed 
we  shall  not  give  costs  on  either  side. 


It  is  hardly  necessary  for  us  to  say,  that  this  decree 

is 
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The  Plaintifis  were  incorporated  by  the  Shrewsbury        1852. 
and  Birmingham  Railway  Act  1846,  and  obtained  addi-      ^^^!r^^T^ 
tional  powers  from  Parliament  by  Bcveral  subsequent  Shbbwsbuby 

».  AND  BlE- 

•'^*^*"'  HIHOHAM 

Bailwat  Co. 

V, 

Their  line,  which  extends  from  Shrewsbury  to  Wolver^  The  Stottb 
Hampton,  joins  at  Wolverhampton  the  Birmingham,  WoU  b^lway  Co. 
ver?iampton,  and  fif/emr  Valley  Railway  (hereinafter  called 
the  St  our  Valley  Railway),  which  extends  from  Wolver- 
hampton to  Birmingham.  The  latter  railway  was  con- 
structed under  the  Birmingham,  WolverJiampton,  and 
Stour  Valley  Railway  Act  1846  {Birmingham,  Wolver- 
hampton, and  Dudley  lines);  and  the  Birmingham,  Wol- 
verhampton, and  Stour  Valley  Railway  Act  1847  (No.  1), 
{Smethwick  deviation),  the  former  of  which  Acts  incor- 
porated the  Stour  Valley  Railway  Company,  and  em- 
powered that  Company  to  construct  the  Stour  Valley 
Railway. 

By  the  Stour  Valley  Railway  Company's  Acts  the 
Plaintiffs  were  authorized  to  subscribe  one-fourth  equal 
part  of  the  share  capital  of  that  Company. 

And  by  both  Companies'  Acts  they  had  power  to 
make  their  several  railways  as  to  parts  thereof  over  the 
same  land.  These  parts  were  situate  between  New  Mill 
Street,  in  the  town  of  Wolverhampton,  and  a  road  called 
the  Cannock  Road, 


Under  their  powers,  the  Plaintiffs  and  the  Stour  Val- 
ley Railway  Company  each  purchased  separately,  and 
took  possession  of  portions  of  the  property  between  the 
above  street  and  road  for  the  purposes  of  their  respective 
railways;    and  in   the  result   neither   could  complete 

their 
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but  that  each  should  pay  rates  to  the  joint  committee  in        1852. 
respect  of  the  use  of  the  station  by  its  own  proper         rji^^ 

traffic.  Shbbwsbuet 

AND  Bib- 

HINGHAM 

In  the  years  1846, 1847,  and  1848,  the  Plaintiffs  sub-  B^lway  Co. 
scribed  one-fourth  part  of  the  capital  of  the  Stour  Valley    The  Stoub 
Railway  Company,  being  the  simi  of  200,000/.,  which  ^^^]^qq 
with  the  remaining  three-fourths  of  the  capital  was  laid 
out  in  the  construction  of  the  Railway. 

By  the  above-mentioned  Stour  Valley  Railway  Act  of 
1847,  the  Stour  Valley  Railway  Company  were  autho- 
rized to  grant  to  the  London  and  North  Western  Rail- 
way Company,  who  were  thereby  authorized  to  take  and 
accept  a  lease  of  the  Stour  Valley  Railway,  upon  such 
terms  and  conditions  as  should  be  mutually  agreed  upon 
between  them. 

The  Plaintiffs  opposed  in  Parliament  this  leasing  clause, 
on  the  ground  that  it  was  unjust  that  the  Stour  Valley 
Railway,  in  which  the  Plaintifls  were  shareholders  to  the 
extent  of  one-fourth  of  the  whole  capital,  should  be  placed 
by  means  of  a  lease  thereof  imder  the  exclusive  control 
of  the  London  and  North  Western  Railway  Company, 
who  were  the  owners  of  a  rival  railway  to  the  Plaintiff's 
line  from  Wolverhampton  to  Shrewsbury  {via  Stafford 
and  independent  of  the  Stour  Valley  line),  and  also 
because  such  exclusive  control  would  enable  the  London 
and  North  Western  Railway  Company  to  exclude  the 
Plaintiffs  from  a  fair  participation  in  the  traffic  between 
Birmingham  on  the  one  hand,  and  Shrewsbury,  and 
Chester,  and  Liverpool  on  the  other. 

In  consequence  of  this  opposition,  and  as  a  considera- 
tion for  its  withdrawal,  there  was  inserted  in  the  Stour 

Valley 
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tered   into  between  the  London  and  North  Western        1852. 
Railway  Company  and  the  Plaintiffs : —  ^^*Thb^ 

Shbewsbubt 

AND  BlE- 

'^  Memorandum  of  an  agreement  between  the  London     minohajc 
and  North  Western  Company  of  the  first  part,  and  the  „^ 

Shrewsbury  and  Birmingham  Railway  of  the    second    The  Stoub 
part.  Railway  Co. 


''  1.  The  agreement  for  the  lease  of  the  Birmingham, 
Wolverhampton,  and  Stour  Valley  Line,  which  has  been 
already  prepared,  is  to  be  carried  into  effect  with  regard 
to  the  main  line,  and  the  Stourbridge  and  other  proposed 
extensions. 

**  2.  The  Stour  Valley  Company,  and  the  Shrewsbury 
and  Birmingham  Company  being  jointly  and  equally 
interested  in  the  Wolverhampton  station,  and  the  land 
required  for  the  same,  and  the  line  up  to  the  point  of 
divergence  hereinafter  mentioned,  it  is  now  agreed  that 
all  questions  between  the  two  parties  hereto  as  to  the 
mode  of  acquiring,  constructing,  and  using  that  station, 
and  the  line  between  that  station,  and  the  point  of  di- 
vergence of  the  Stour  Valley  Line  to  Bushbury,  from 
the  Shrewsbury  Line,  and  the  land  necessary  for  the  same, 
shall  be  settled  by  Mr.  Robert  Stephenson,,  between  the 
parties.  Each  party  paying  one  half  of  the  necessary 
outlay,  shall  have  the  full  use,  jointly  with  the  other 
party,  of  such  station  and  line,  and  the  works  connected 
therewith. 

'^  3.  In  case  of  difference,  Mr.  Stephenson  shall  also 
settle  the  terms  of  the  deed  of  arrangement  now  pro- 
posed between  the  Stour  Valley  Company  and  the 
Shrewsbury  and  Birmingham  Company,  as  to  the  said 
station,  and  the  land  required  for  the  same. 

"4.  In 
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1852.  "4s,  In  oonsideratioii  of  the  above^  and  as  a  ftnrther 

^^■^T^      consideration  for  the  use  of  such  station  and  line,  the 
Shbbwsbubt  London  and  North  Western  Company  will  pay  to  the 
HiNOHAH      Shrewsbury  and  Birmingham  Company  a  rent  in  perpe- 
EijLWAY  Co.  tuity  of  £        "   The  following  note  was  appended  to  the 
The  Stoub    original  agreement : — "  The  amount  of  rent  to  be  fixed 
V  ALLEY       ^jy  jjy  Robert  Stephenson,  upon  the  principle  of  giTing 
the  value  of  the  difference  between  the  amount  of  ordi- 
nary interest  on  50^000/.^  and  interest  under  the  Stowr 
Valley  terms  of  lease  upon  that  sum.^^ 


'^  5.  The  station  and  line  to  the  point  of  divei^nce  as 
aforesaid^  to  be  under  the  management  of  a  joint  com- 
mittee of  three  directors  of  each  Company^  who  shall 
superintend  the  making  the  same^  and  fix  upon  each 
uniform  rates  for  passengers  and  goods  as  shall^  as  nearly 
as  can  be  estimated^  leave  after  the  payment  of  all  main- 
tenance and  working  expenses^  for  equal  division  be- 
tween the  Shrewsbury  and  Birmingham,  and  the  London 
and  North  Western  Companies^  such  annual  amount  as 
shall  be  equivalent  to  pay  interest  at  not  less  than  6/. 
per  cent,  on  the  capital  expended  in  the  construction  of 
the  station^  and  the  above  portion  of  the  line;  and  any 
difference  of  opinion  in  such  joint  committee  shalli  in 
case  of  need^  be  referred  to  the  Commissioners  of  Bail- 
ways^  or  an  umpire  to  be  appointed  by  them^  the  scale 
of  rates  above  mentioned  to  be  fixed  by  Mr.  Robert  Ste- 
phenson, forthwith,  in  case  of  difference,  and  to  be  vari- 
able according  to  the  different  classes  of  passengers  and 
goods. 

"6.  The  claim  of  the  Shrewsbury  and  Sirmingham 
Company  against  the  Stour  Valley  Company,  of  33,684/. 
8^.  4rf.  for  parliamentary  expenses,  is  to  be  allowed  and 
set  off  against  calls  due  from  the  Shrewsbury  and  Bir- 
mingham 
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mimgham  Company.       Dated   the   10th  day  of   Jvly 

1B47" 

^^'-  The 

Shbewsbusy 
In  pursuance  of  this  agreement^  and  of  the  Stour     ^™?^ 
Valley  Railway  Act  of  1847,  a  lease  of  the  Stour  Valley  Railway  Co. 
Railway  was  executed  by  the   Stotir    Valley  Railway    rp^^  Stoub 
Company^  and  the  London  and  North  Western  Railway      Valley 
Company^  under  their  respective  seals^  and  was  dated 
the  12th  of  December  1848. 

On  the  10th  of  Jantuiry  1851,  an  agreement  was  en- 
tered into  between  the  Great  Western,  the  Shrewsbury 
and  Birmingham^  and  the  Shrewsbury  and  Chester  Rail- 
way Companies,  for  giving  facilities  and  preference  to 
through  traffic  over  each  others^  lines  where  they  met. 
This  agreement  provided  for  the  appointment  of  a  joint 
committee  of  the  directors  of  each  of  the  three  Compa- 
nies for  the  purpose  of  fixing  rates  and  managing  %ach 
through  traffic,  and  contained  clauses  for  giving  effect  to 
its  interchange. 

On  the  8th  of  May  1851,  another  agreement  was  en- 
tered into  between  the  Great  Western,  the  Shrewsbury 
and  Chester,  and  the  Shrewsbury  and  Birmingham  Com- 
panies, whereby  the  three  Companies  agreed  to  apply  to 
Parliament  for  leave  to  amalgamate  in  the  year  1856, 
and  for  leave  in  the  meantime  for  the  Great  Western 
Company  to  make  up  a  certain  dividend  to  the  two  other 
Companies  out  of  a  portion  of  its  receipts,  being  the 
earnings  from  London  through  traffic. 

On  the  22nd  of  November  1851,  the  secretary  of  the 
London  and  North  Western  Railway  Company  wrote  to 
the  Plaintiff's  secretary  as  follows  : 

'^Sir, 

"  As  the  Stour  Valley  Line  is  about  to  be  opened, 

I  am 
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« 

I  am  instructed  to  inform  yon,  to  prevent  any  misimder* 

■^T^      standing,  that  the  directors  of  this  Company  are  adyised 

Shbewsbuby  that  the  event  has  happened  upon  which  it  is  provided 

HiMOHAM     ^y  ^^^  Stour  Valley  Act  of  1847,  that  the  special  powen 

EiiLWAT  Co.  of  using  the  line  given  to  your  Company  by  that  Act 

Thb  Stoub    should  cease,  and  the  directors  will  feel  it  their  duty  to 

Valley       ^gt  upon  this  advice.     If  your  board  should  entertsun 

any  doubt  as  to  the  accuracy  of  this  view,  we  shall  be 

quite  ready  to  concur  with  them  in  the  measures  neces^ 

sary  to  decide  the  question  in  the  most  speedy  and  least 

expensive  manner.^' 

In  January  1852,  the  Board  of  Trade,  pursuant  to  s 
requisition  on  the  part  of  the  Plaintiffs,  and  of  the  I/m- 
dan  and  North  Western  Railway  Company,  and  Siaur 
Valley  Railway  Company,  appointed  Sir  WtUiam  Cubitt 
as  an  umpire  to  decide  all  differences  of  opinion  which 
might  arise  in  the  joint  committee,  in  conformity  with 
the  terms  of  the  agreement  of  the  10th  of  July  1847. 

On  the  Ist  of  July  1852,  the  Stour  Valley  Railway 
was  completed  between  Birmingham  and  Wolverhampton 
and  opened  for  trafiSc. 

By  the  "  Shrewsbury  and  Birmingham  Railway  Com- 
pany's Amendment  Act,  1852,"  it  was  enacted,  that  it 
should  be  lawful  for  the  Shrewsbury  and  Birmingham 
Railway  Company  to  use  for  the  accommodation  of  their 
traffic,  the  London  and  North  Western  Company's  sta- 
tion, situated  between  Worcester-street  and  Navigation^ 
street  in  Birmingham^  subject  to  the  provisions  of  the 
Act  which  authorized  the  making  thereof,  and  also  to 
pass  over  and  use  at  all  proper  and  reasonable  times  so 
much  of  the  London  and  North  Western  Railway  as  lies 
between  the  above  station  and  the  line  of  the  Stour  Val- 
ley Railway,  upon  such  terms  and  conditions  as  should 

be 
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be  agreed  upon  and  subject  (both  as  regarded  the  sta-  1852. 

tion  and  railway)  to  the  observance  of  the  bye-laws,  ^^""JJ?^"^^ 

rules,  and  regulations  of  the  London  and  North  Western  Shbkwsbubt 

Railway  Company,  or  in  the  event  of  the  diflFerence  be-  «!IL„1^' 

tween  the  Shrewsbury  and  Birmingham  Railway  Com-  Railway  Co. 

pany,  and  the  London  and  North  Western  Railway  Com-  Phe  Stoue 

pany,  upon  such  terms  and  conditions,  and  subject  to  such  Valley 
bye-laws,  rules,  and  regulations  as  might  be  settled  by 
arbitration,  the  umpire  being  appointed  by  the  Board 
of  Trade. 


By  the  5th  section,  after  reciting  that  by  "  The  Bir- 
mingham,  Wolverhampton,  and  Stour  Valley  Railway 
Act,  1847  (No.  1),  Smethwick  Deviation,'^  it  was  pro- 
vided that  the  power  thereby  conferred  on  the  Shrews- 
bury and  Birmingham  Railway  Company  should  cease 
and  be  void,  in  case  the  said  Company  should  be  leased 
to,  or  purchased  by,  or  amalgamated  with  the  Great 
Western  Railway  Company,  the  Oxford,  fVorcester,  and 
Wolverhampton  Railway  Company,  and  the  Birmingham, 
Wolverhampton,  and  Dudley  Railway  Company,  or  with 
any  or  either  of  the  said  last-named  Companies,  it  was 
enacted,  that  nothing  in  the  now  stating  Act  contained, 
should  in  any  manner  prejudice  or  affect  the  proviso  for 
cesser  in  the  said  last-mentioned  Act  contained,  and  that 
the  same  and  the  cesser  thereby  provided  for  should  ex- 
tend to  the  powers  thereinbefore  conferred  upon  tlie 
Shrewsbury  and  Birmingham  Railway  Company,  as  well 
as  to  the  powers  conferred  by  the  now  stating  Act. 

The  Stour  Valley  Railway  Company,  and  the  London 
and  North  Western  Railway  Company  having  obstructed 
the  Plaintiffs  in  their  use  of  the  Stour  Valley  Line,  and 
of  the  stations,  the  present  bill  was  filed  stating  to  the 
above  effect,  and  further,  that  there  was  not  any  pre- 
tence, in  point  of  law  or  equity,  for  alleging  that  any 

Vol.  II.  L  L  L     d.  m.  g.     agreement. 
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from  him  directing  the  partition  of  the  said  station^        1852. 
although  a  partition  was  and  is  wholly  contrary  to  the      ^""TJ?     ^ 
terms  of  the  said  agreements  and  Acts  of  Parliament.  Shrewsbuby 
88.  That  they  have  always,  under  the  circumstances      tnvQUAU 
aforesaid,  and  both  in  writing  and  otherwise,  and  parti-  Railway  Co. 
cularly  by  a  memorandum  in  writing,  dated  the  13th  of    Xhe  Stoub 

April  1852,  the  contents  of  which  were  and  are  true,  ^  Valley 

'    .  .     Railway  Co. 

protested  against  any  partition,  or  attempt  at  parti- 
tion. 89.  That  the  question  of  a  partition,  even  if  a 
partition  was  practicable,  which  it  is  not,  was  and  is 
wholly  beyond  the  powers  of  the  said  Sir  William 
Cubitt. 


The  prayer  was  for  an  injunction  to  restrain  the  De- 
fendants,  the  London  and  North  Western  Railway  Com- 
pany, and  the  Stour  Valley  Railway  Company,  and  each 
of  them,  and  their  and  each  of  their  directors,  agents, 
and  servants,  from  hindering  and  obstructing  the  Plain- 
tiffs in  the  exercise  of  their  aforesaid  rights,  and  in  par- 
ticular from  hindering  or  obstructing  the  use  by  the 
Plaintiffs  of  the  Stour  Valley  Railway  and  of  the  stations 
and  other  conveniences  connected  therewith,  or  neces- 
sary for  such  use  on  the  part  of  the  Plaintiffs,  the  Plain- 
tiffs being  ready  and  willing  and  thereby  offering  to  do 
all  that  ought  to  be  done  by  them  in  respect  of  such 
user.  It  also  sought  an  injunction  to  restrain  the  De- 
fendants, their  directors,  agents,  and  servants,  from 
obstructing  the  Plaintiffs  in  the  occupation  and  manage- 
ment of  the  joint  station  at  Wolverhampton. 

The  case  made  by  the  affidavits  in  opposition  to  the 
motion  was  in  substance  the  following :  that  the  Plain- 
tiffs were,  prior  and  up  to  the  month  of  January  1851, 
on  amicable  terms  with,  and  not  opposed  in  interest  to, 
the  London  and  North  Western  Railway  Company: 
that  when  the  Plaintiffs'  Acts  and  the  Stour  Valley  Acts 

L  L  L  2  were 
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1852.  were  passed,  it  was  intended   that  there  should  be  a 

-';^  mutual  interchange  of  traffic  between  their  respective 

Shrewsbury  lines,  and  that  neither  Company  should  compete  with 

3«NQHAM  ^^^  other  for  traffie  between  Wolverhampton  and  Bir- 

Railway  Co.  mingham,  or  for  traffic  between  any  place  south  of  Bir- 

The  Stofr  "mingham  and   Wolverhampton^  or  any  place  north  of 

Valley       Wolverhampton,     But  that  in  the  month  of  January 
KailwayCo.  ^         . 

1851,  the  Plaintiffs  formed  an  alliance  with  the  Great 

Western  Railway  Company,  who  were  competing  with 
the  London  and  North  Western  Railway  Company  for 
traffic  between  London  and  Birmingham  and  Wolver- 
hampton, and  places  north  of  Wolverhampton,  and  had 
entered  into  the  above  agreements  or  traffic  arrange- 
ments with  the  Great  Western  and  the  Shrewsbury  and 
Chester  Railway  Companies,  whereby  they  had  boand 
themselves  to  send  all  their  traffic  over  the  Great  West- 
em  and  the  Shrewsbury  and  Chester  lines  of  railway,  in 
preference  to  sending  it  by  the  London  and  North  West- 
em  Company's  lines  of  railway,  and  that  they  had  be- 
come and  were  in  fact  allied  to,  and  united  in  interest 
with,  the  Great  Western  and  the  Shrewsbury  and  Chester 
Railway  Companies,  and  consequently  opposed  to  the 
Plaintiffs,   the   London   and    North   Western    Railway 
Company,  with  respect  to  whom  the  Plaintiffs  and  the 
said  Great  Western  and  Shrewsbury  and  Chester  Railway 
Companies  had  become  and  were  rival  and  competing 
Companies.     That  upon  the  occasion  of  the  insertion  of 
the  twelfth  clause  in  the  Leasing  Act,  it  was  understood 
and  agreed  that  such  an  alliance  as  had  been  now  formed 
between  the   Plaintiffs,  and   the  Great   Western,   and 
Shrewsbury  and  Chester  Railway  Companies,  should  be 
considered  equivalent  to  an  amalgamation  of  those  Com- 
panies within  the  meaning  of  the  clause,  as  the  Defend- 
ants submitted  it,  in  equity,  was,  even  independently  of 
any  such  understanding.     In  these  circumstances,  the 
Defendants  admitted  that  they  declined  to  permit  the 

Plaintiffs 
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PlaintifiFs  to  use  the  Stour  Valley  line  until  the  question        1852. 
liad  been  determined  by  a  Court  of  law  or  equity.  ^"^     ^ 

Shbewsbubt 
Upon  the  appeal  motion  coming  on,  it  was  arranged      m^^qham 
that  the  cause  should  be  disposed  of  as  if  it  had  come  to  Railway  Co. 

a  hearing.  The^Stoub 

Valley 
Mr.  Roll,  Mr.  Hardy,  and  Mr.  Giffard,  for  the  Ap-  ^^'^-^^y  Co. 

pellants. 

Mr.  Bethell  and  Mr.  Speed,  for  the  Respondents. 

The  nature  of  the  arguments  sufficiently  appears  from 
the  judgment. 

The  following  cases  were  cited  :  Duke  of  Bedford  v. 
Trustees  of  the  British  Museum  (a),  Simpson  v.  Deni- 
son  (b),  Rochdale  Canal  Company  v.  King  (c) .  As  to  the 
necessity  of  a  decision  at  law  before  the  interference  of 
the  Court,  the  61st  and  62nd  sections  of  the  Chancery 
Amendment  Act  were  referred  to. 

TTie  Lord  Justice  Knight  Bruce. 

This  litigation  may,  for  every  practical  purpose,  be  Dec.  IG. 
treated  as  produced  by  an  allegation  made  and  conten- 
tion raised  on  the  part  of  one  or  both  of  the  Companies 
who  are  Defendants,  that  the  power  conferred  on  the 
Plaintiffs  by  the  12th  section  of  an  Act  of  Parliament, 
which  received  the  royal  assent  on  the  2nd  of  Jtdy  1847, 
and  requires  or  authorizes  itself  to  be  called  "  The  Bir- 
mingham, Wolverhampton,  and  Stour  Valley  Railway 
Act,  1847  (No.  1),  Smethunck  Deviation,"  had,  under  a 
proviso  contained  in  that  section,  ceased  and  become 
void,  it  having  been  insisted  that  the  Plaintiffs  had, 
within  the  meaning  of  the  words  "  leased,"  "  purchased," 

and 

(a)  2  Myl.  ^'  K  552.  (/>)  10  mtrc,  51. 

(c)  2  Sim.  N.  S.  78. 
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1852.        and  '^  amalgamated/'  as  used  in  that  section^  with  refer- 

The         ^^^®  ^  *^®  Plaintiffs  or  of  one  or  two  of  those  three 

Shbswsbubt  words,  been   "leased,"  or  " purchased,'*  or  "amalga- 

MiNOHAM     niated," — a  predicament  in  which  the  Plaintiffs  denied 

Railway  Co.  and  still  deny  themselves  to  be,  their  opponents  continu- 

The  Stoub    iiig  to  assert  the  contrary.  The  whole  section  runs  thus: — 

Valley 
Railway  Co. 

[His  Lordship  read  it.] 

This  question  is  accordingly  a  material  one  in  the 
cause.  The  Plaintiffs  allege  that  it  is  a  purely  legal 
question,  an  assumption  upon  which  their  opponents 
say  that  it  ought  to  be  decided  by  some  other  Court  than 
this,  and  that  we  qught  not  to  act  against  them  upon  it, 
at  any  rate,  imtil  a  judgment  of  some  such  other  Court 
shall  have  been  obtained  against  them  concerning  it; 
— the  Plaintiffs  denying  that  proposition. 

We  are  of  opinion  that  we  have  jurisdiction  over  the 
question,  whether  purely  or  not  purely  legal,  and  shall 
not  be  exceeding  the  limits  of  our  functions  by  deciding 
it  ourselves,  without  the  judgment  of  another  Court  or 
any  legal  assistance ;  though,  whether  we  ought  so  to 
exercise  our  judicial  discretion  as  to  do  so,  is  a  different 
point.  But  we  conceive  that  we  ought,  in  a  case  where 
the  controversy  and  material  facts  are  of  such  a  nature, 
and  so  plain  as  the  controversy  and  material  facts  here. 
We  consider  that  the  demands  of  justice  and  conveni- 
ence will  be  best  consulted  by  not  seeking  or  waiting  for 
a  judgment  in  an  action,  as  to  this  point,  or  troubling  a 
Judge  from  another  Court  on  the  subject. 

It  appears  to  us  impossible  to  maintain  that  there  has 
been  a  leasing,  or  purchasing,  or  an  amalgamating  within 
the  meaning  of  the  proviso  for  cesser  in  the  12th  section. 
The  Plaintiffs  have,  we  assume,  associated,  allied,  con- 
nected 
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nected   themselves  with  the    Great  Western  Railway        1852. 
Company.      But  those  terms  and  their  meaning  fall         rf jj^ 
short,  in  our  judgment,  of  the  other  three  and  their  Shbewbbuby 

_  ,  ,  ,  AND  BlB- 

meaning.     It  may  be,  that  an  agreement  to  lease,  to     mingham 
sell,  or  to  amalgamate,  as  from  a  time  past  or  present,  Railway  Co. 
would  fall  within  the  proviso,  in  the  view,  at  least,  of  this    The  Stoue 
Court.     But  we  do  not  understand  any  such  thing  to  ^^^^^Co. 
have  been  done.     Let  it  be  assumed  that  there  has  been 
an  agreement  by  the  Plaintiffs  that,  at  and  &om  a  future 
period,  which  will  not  arrive  until  some  years  hence,  one 
of  the  three  things  shall  take  place  or  be  done.     Still, 
that  has  not  brought,  nor  will  before  the  period   bring 
the  Plaintiffs,  we  apprehend,  into  the  predicament,  in 
this  respect,  in  which  they  are  contended  by  their  op- 
ponents to  be. 

The  Companies  Defendants  have  insisted,  that,  while 
the  Act  of  1847  was  a  bill  passing  through  Parliament , 
(if  such  a  form  of  expression  may  be  used)  it  was  under- 
stood and  agreed  by  the  agents  of  the  three  Companies 
respectively,  that  alliance,  association,  and  connection 
should  have  the  same  effect,  for  the  present  purpose,  as 
becoming  leased,  purchased,  or  amalgamated ;  and  the 
Companies  Defendants  contend  accordingly,  that  the 
Plaintiffs  are  bound  by  the  understanding  and  agreement 
thus  alleged.  Upon  the  evidence,  however,  in  the  cause, 
as  well  as  the  rules  by  which  Courts  both  of  law  and 
equity  are  guided,  although  this  suggestion  and  conten- 
tion proceed  &om  Defendants,  we  are  of  opinion  that,  so 
fer  at  least,  there  is  no  ground  of  opposition  to  what  the 
Plaintiffs  seek  from  the  Court.  It  appears  to  us  clear 
that,  both  at  law  and  in  equity,  all  the  parties  to  this 
suit  are  bound  by  the  actual  language  of  the  Act  of  Par- 
liament of  1847,  and,  if  the  agreement  of  the  same  year 
is  of  any  force,  by  that  agreement  also,  as  correctly  ex- 
pressing the  whole  intention  and  entire  contract  of  the 

three 
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1852.        three  Companies^  Plaintiffs  and  Defendants,  on  the  sub- 

Thb         J^^  under  consideration,  down  to  the  10th  of  July  1847. 
Shsewbbubt 

xiROHAM  ^^^  some  time,  one  or  both  of  us  doubted  whether, 

Railway  Co.  independently  of  tlie  topics  to  which  I  have  been  adyert- 
Thb  Stoub  i^>  there  was  not  ground  for  holding,  that  since  that 
Vallbt  Jay  there  had,  through  the  conduct  of  the  Pkdntifis, 
been  such  a  change  in  their  position  relatively  to  the 
two  Companies  Defendants,  as  to  render  it  inequitable 
for  the  Court  to  act  at  the  Plaintiffs^  instance  oa  the 
12th  section.  Upon  full  consideration,  howerer,  we 
have  arrived  at  the  conclusion  that  there  is  not  sufficient 
room  for  the  doubt,  and  that  it  would  be  an  unsafe  re- 
finement, and  a  course  not  maintainable  in  point  of  prin- 
ciple, to  give  effect  to  it.  We  say  this  after  having  at- 
tended carefully  to  T?ie  Duke  of  Bedford's  case,  but  with- 
out the  least  intention  of  intimating  any  opinion  con- 
cerning that  decision,  which  we  assume  to  have  been  u 
correct  as  it  was  likely  to  be. 

Then  comes  the  question  of  the  validity  or  invalidity, 
as  against  the  Plaintiffs,  of  Sir  William  Cubitus  award, 
made  some  months  after  the  filing  of  the  bill,  a  question 
which  has  been  treated  on  each  side,  and  probably  with 
propriety,  as  regularly  before  us.  The  Plaintiffs  con- 
tend, and  it  has  been,  if  not  conceded,  all  but  conceded, 
by  the  coimsel  for  the  Defendants  opposed  to  them,  that, 
against  the  Plaintiffs,  the  award  cannot  be  maintained. 
We  tliink  so  too ;  for,  assuming  that  Sir  fF.  Cubitt  was 
well  appointed  referee,  arbitrator,  or  imipire,  which  may 
not  be  clear,  and  that  the  award  is  sufSciently  certain 
and  final,  which  may  at  least  be  doubted,  we  apprehend 
that,  in  directing  the  partition  or  severance  which  he 
has  directed,  he  has  exceeded  the  limits  of  his  authority, 
though  doubtless  with  the  best  intentions.  On  the 
whole  it  camiot«  we  think,  be  unsafe  or  improper  to  dis- 

chai^ 
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charge  the  order,  if  any,  by  which  that  award  has  been        1852. 
made  a  rule  or  order  of  this  Court,  and  to  declare  (for      ^^"o^T^^ 
we  have  no  doubt  of  the  jurisdiction  to  declare),  that,  as  Shbewsbuby 
against  the  Plaintiffs,  it  was  and  is  void.  mikgham 

"Railway  Co. 

The  possibility  of  directing  in  this  suit  without  the  ^hb  Stoub 
Plaintiffs^  consent,  (which  has  been  expressly  refused,)  a  Vallby 
partition  of  the  Wolverhampton  station,  whether  in  the 
manner  adopted  by  the  award  or  otherwise,  appears  to  us 
to  be  excluded  by  the  frame  of  the  bill,  (especially -the 
87th,  88th,  and  89th  paragraphs,)  and  the  unquestioned 
facts  of  the  case.  We  should  otherwise,  for  the  sake 
not  only  of  the  contending  parties,  but  also  of  the  limbs 
and  luggage  of  the  Queen's  subjects,  in  the  unenviable 
predicament  of  having  occasion  to  move  between  Shrews- 
bury and  Birmingham,  along  the  line  of  battle,  endea- 
vour to  find  our  way  to  make  some  sort  of  division. 
And  on  the  same  grounds,  though  the  appointment  of 
a  receiver  and  manager  has  been  asked  neither  by  the 
bill  nor  at  the  bar,  we  should  have  been  disposed,  if  pos- 
sible, to  make  such  an  appointment.  But  we  are  not 
satisfied  that  it  could  be  right  for  the  Court  to  interfere 
in  that  manner  with  property  and  interests  such  as  those 
which  would  be  affected  by  such  a  measure. 

Independently,  then,  of  the  award,  independently  of 
partition  or  severance  in  any  way,  and  upon  the  prin- 
ciple of  not  appointing  a  receiver  and  manager,  but 
upon  the  principle  also  of  treating  the  Plaintiffs  as  still 
entitled  to  the  benefit  of  the  12th  section  of  the  Act  of 
1847,  what  ought  to  be  done  respecting  the  obstructions 
of  which  the  bill  complains?  And  first,  as  to  the  WoU 
verhampton  station,  and  the  station  between  Worcester- 
street  and  Navigation-street  in  Birmingham,  I  mean  the 
use  of  those  stations  respectively  by  the  Plaintiffs  jointly, 
or  in  common,  with  both  or  either  of  the  Companies 

who 
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Chancery  by  way  of  injunction  can  be.     And  in  our        1852. 
judgment  the  litigant  parties  ought,  for  the  present  at      "^"the^ 
least,  to  be  referred  and  left  to  them  as  concerns  the  sta-  Shrkwrbuby 
tions  in  the  circumstances  that  exist-     K  the  Plaintiffs      mihgham 
consider  or  shall  consider  themselves  entitled  to  pecu-  Bailwat  Co. 
niary  compensation  for  any  past  or  future  wrongs,  which    Thb  Stoub 
cannot,  except  through  a  Court  of  justice  be  obtained,  ^  Valley 
the  Courts  of  law  are  and  will  be  open  to  them. 

And  as  to  the  use  of  any  railways  or  railway,  in  the 
possession  or  under  the  control  of  the  Companies  who 
are  Defendants,  or  either  of  them,  I  mean  such  use,  by 
the  Plaintiffs,  as  they  seek  under  the  Acts  of  1847, 
1849,  and  1852,  and  the  agreement  of  1847,  or  any  one 
or  more  of  them,  what  I  have  said  with  respect  to  the 
two  stations  applies,  we  think,  with  equal  or  greater 
force  to  the  whole  question  concerning  that  use. 

Having  said  thus  much,  I  may  now  proceed  to  state 
the  order  and  decree,  which  in  our  opinion  ought  to  be 
made  on  this  occasion,  premising  that  it  seems  to  us  at 
present  not  required  by  the  merits  on  either  side,  that 
either  should  obtain  any  costs,  and  that  though  we  de- 
cUne  granting  any  injunction  at  present,  there  may 
arise  an  occasion  upon  which,  even  in  this  suit  as  it 

stands,  some  injunction  may  be  proper. 

« 

His  Lordship  proceeded  to  read  the  minutes  of  the 
decree.  They  declared  the  award  of  Sir  IV.  Cubitt  void 
as  against  the  Plaintiffs.  And  it  having  been  agreed  on 
both  sides  that  the  award  should  be  considered  as  hav- 
ing been  made  imder  an  order  of  this  Court,  the  award 
was  to  be  deemed  discharged  as  if  such  an  order  had  been 
made.  Then  followed  a  declaration  that  the  power  con- 
ferred on  the  Plaintiffs  by  section  12  of  the  "  Birming- 
ham, Wolverhampton,  and  Stour  Valley  Railway  Amend- 
ment 


Beach. 
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to  avoid  this,  I  ask  you  whether  you  will  join  Mr.  Stubbs 

in  a  fresh  note  for  300/.,  payable  jointly  and  severally. 

As  the  notes  in  my  possession  are  made  payable   on       _  v. 

demand,  and  are  not  joint  and  several,  you  had  better 

see  your  solicitor  hereon  immediately.     I  shall  await 

your  reply  a  post  or  two,  and  if  I  have  no  reply,  1  shall 

at  once  proceed  against  both  of  you/' 

Mr.  Beach's  solicitor  replied  as  follows,  by  letter 
dated  Hereford,  June  21st:  ''Sir, — Mr.  Beach,  of  this 
city,  has  brought  me  your  letter,  and  has  instructed  me 
to  inform  you  that  it  is  his  intention  to  pay  off  the  300/. 
due  to  your  client  on  the  joint  note  of  himself  and  Mr. 
Stubbs.  I  shall  be  glad  if  you  will  let  me  know  the 
amount  due  for  interest ;  and  Mr.  Beach  will  be  pre- 
pared to  remit  the  money  in  the  course  of  a  post  or  two. 
I  presume  you  have  the  notes.'' 

It  was  arranged  that  the  question  of  equitable,  as  dis- 
tinguished &om  legal  liability,  should  be  argued  firsts 
and  that  the  question  of  legal  liability  should  be  argued 
on  the  following  day,  when  Mr.  Justice  Maule  would 
attend  to  assist  the  Court  in  a  bankruptcy  case. 

Mr.  J,  H,  Palmer,  for  the  Plaintiff. 

If  there  is  a  several  liability  at  law,  there  is  also  a 
several  liability  in  equity.  But  even  if  there  should  be 
held  to  have  been  no  several  liability  at  law  of  the  testa- 
tor in  his  lifetime,  still,  in  the  administration  of  assets 
in  tliis  Court,  his  estate  is  liable,  Thorpe  v.  Jackson  (a). 
Ex  parte  Kendall  {b) . 

\_The  Lord  Justice  Knight  Bruce  referred  to  Cornell 

V.  Sikes  (c),  Rawstone  v.  Parr  (d).] 

Mr. 

(a)  2  Y,&  C.  553.  S.   347 ;    Crossley  v.  Dobson, 

(I)  17  Ves.  514.  Ibid.  486,  and  cases  there  cited, 
(r)  2    Russ.   191 :    and    see  {d)  3  Russ.  539, 

Wilmer  v.  Currey,  2  Be  G.  4' 
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Parr,  and  that  there  is  here  no  equitable  liability  distinct        1852. 
from  the  legal  liability.  "j^J^ 

V. 

The  Lord  Justice  Lord  Cranworth.  Beach. 

I  am  of  the  same  opinion^  and  for  the  same  reason, 
viz.  that  the  liability  arises  entirely  upon  the  note.  •  With- 
out expressing  any  opinion  as  to  Thorpe  v.  Jackson,  I 
should  have  required  more  time  to  consider^  before  I 
assented  to  what  is  there  laid  down. 

The  case  came  on  on  this  day  before  the  Lords  Jus-       Dec  17. 
tices^  assisted  by  Mr.  Justice  Maule. 

Mr.  J.  H.  Palmer,  for  the  PlaintiflP. 

The  correspondence  between  the  creditor  and  the 
surety^s  solicitor  amounted  to  a  new  contract  to  change 
the  joint  liability  of  the  surety  and  principal  into  a  joint 
and  separate  liability,  in  consideration  of  the  creditor 
forbearing  to  take  proceedings  which  his  letter  expressed 
it  to  be  his  intention  to  take.  He  fulfilled  his  part  of  the 
contract,  and  is  entitled  to  insist  upon  it  against  the 
surety's  representatives.  The  consideration  is  suflScient ; 
indeed,  the  moral  obligation  under  the  old  contract  would 
have  supported  the  new  one. 

He  referred  to  Cocking  v.  Ward  (a) . 

[The  Lord  Justice  Knight  Bruce  referred  to  Lee  v. 
Muggeridge  (A).] 

Mr.  WiUcock,  for  the  Appellant. 

There  was  no  contract  on  the  part  of  the  creditor  to 
forbear  taking  proceedings.  Can  it  be  said  that  what 
took  place  would  have  been  a  defence  to  an  action  by  the 

creditor 
(a)  1  Com,  B.  858.  {b)  5  Taunt  36. 
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is,  whether  the  solicitor  intended  by  what  he  said  in  his  1852. 
letter,  to  make  any  different  contract  &om  that  already 
existing.  If  the  letter  of  the  20th  amounted  to  any- 
thing, it  was  a  proposal  of  a  new  contract.  But  pro- 
perly understood  it  does  not,  I  think,  amoimt  to  that. 
If,  however,  it  was  an  offer,  the  offer  was  never  accepted. 
If  it  had  been  accepted,  there  perhaps  might  have  been 
a  new  contract.  The  solicitor's  letter  states  what  Mr. 
BeacVs  intention  was,  no  doubt  with  the  view  of  induc- 
ing the  Plaintiff  not  to  proceed  so  promptly.  It  admits 
the  joint  liability,  and  intimates  an  intention  on  the  part 
of  Mr.  Beach  to  do  what  he  might  have  been  compelled 
to  do.  I  think  the  meaning  of  it  was,  that  the  creditor 
need  not  bring  a  joint  action,  since  it  was  Mr.  Beach's 
intention  to  discharge  his  liability,  he  not  wishing  to  be 
mixed  up  in  an  action  with  Stubbs.  These  letters  do  not 
appear  to  me  to  import  any  contract  at  all. 

Another  and  subsequent  letter  has  been  read  by  coim- 
sel,  which,  as  far  as  I  gathered  its  contents,  seemed  quite 
to  confirm  this  view  of  the  case,  and  to  show  that  the 
parties  did  not  consider  that  they  were  entering  into  any 
contract  to  transmute  the  joint  into  a  several  liability. 
I  think  that  the  estate  of  Mr.  Beach  is  not  chargeable. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  neither  Mr.  Beach  nor  his  at- 
torney intended  to  vary,  extend,  or  add  to  the  liability 
under  which  Mr.  Beach  originally  came.  I  agree  with 
the  opinion  just  delivered,  that  there  is  no  separate 
debt. 

The  Lord  Justice  Lord  Cranworth. 

I  concur  in  every  respect  in  the  judgments  which 
have  been  given.     The  appeal  must  be  allowed. 

Vol.  II.  M  M  M  d.  m.  g. 


Le  Page. 
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partnership  to  the  21st  of  October  1848.     By  the  same        1852. 
order,  it  was  further  ordered  that  the  Defendant  should      ^^^    ^ 

'  OSTELL 

be  at  liberty  to  lay  before  the  Master  any  proposal  for  a  ^  «. 
compromise  on  payment  of  a  fixed  sum,  instead  of  taMng 
the  accounts  before  directed;  and  if  the  Defendant 
should  lay  such  proposal  before  the  Master,  then  the 
Master  was  to  inquire  and  state  to  the  Court  whether  it 
would  be  for  the  benefit  of  Olivia  Mary  Margaret  Ostell, 
the  in£Euit  daughter  of  TTiomas  Ostell  deceased,  that  such 
proposal  should  be  accepted. 

The  Master  of  the  Supreme  Court,  by  his  report,  dated 
the  17th  of  May  1852,  certified  that  he  had  been  at- 
tended by  the  attomies  for  the  Complainant  and  for  the 
Defendant  respectively,  and  that  the  Defendant  had  laid 
before  him  a  proposal  for  a  compromise,  on  payment  of 
a  fixed  sum  (instead  of  taking  the  said  accounts),  that  is 
to  say,  that  the  Defendant  should  purchase  all  the  interest 
of  the  infant  in  the  matters  in  dispute,  for  the  sum  of 
63,842  rupees,  8  annas,  and  11  pice.  The  report  then 
set  forth  the  details  of  the  manner  in  which  this  amount 
was  proposed  to  be  secured  and  paid.  The  Master  cer- 
tified that  he  had  heard  and  considered  the  evidence 
adduced  before  him  in  support  of  such  proposal,  and  he 
foimd  that,  having  regard  to  the  nature  of  the  partner- 
ship business,  to  the  great  delay  and  expense  which  must 
be  inciirred  if  the  partnership  accounts,  from  the  com- 
mencement of  the  partnership  in  1840  up  to  the  ter- 
mination thereof,  were  taken  and  the  numerous  items 
thereof  proved  and  established  in  the  usual  way,  and  to 
the  health  and  the  pecuniary  means  of  the  Defendant ; 
considering  also  from  the  account  submitted  to  him  that 
it  was  highly  improbable  that  a  larger  sum  than  Com- 
pany's 63,842  rupees,  8  annas,  and  11  pice,  would  or 
could  be  realized  out  of  the  assets  of  the  partnership  on 
account  of  the  infant's  share  and  proportion  tlierein, 

M  M  M  2  besides 
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motion  for  the  purpose  of  staying  a  suit,  of  which  it  is  1852. 
seised  (if  I  may  use  the  expression),  by  reason  of  a  decree  Qstell 
or  judgment  obtained  in  a  foreign  country,  it  ought  to  v, 

be  well  satisfied  that  the  decree  or  judgment  in  the 
foreign  country  does  justice,  and  covers  the  whole  sub- 
ject. There  may  be  a  stage  of  a  cause  at  which  the 
point  may  be  a  matter  of  indifference ;  for  there  are  in- 
stances in  which  a  sentence,  decree,  or  judgment  is  con- 
dusive  and  not  examinable  by  any  other  Court,  however 
unjust  it  may  be  shown  to  be ;  and  there  may  be  a  period 
of  this  cause  when  it  may  be  in  vain  to  say  that  this  In- 
dian proceeding  was  unjust  (if  it  was  in  fact  unjust) .  But 
that  time  is  not  come.  At  present,  for  the  purpose  of 
an  interlocutory  motion,  not  only  is  my  mind  not  satis- 
fied  that  this  decree  was  just ;  not  only  is  my  mind  not 
satisfied  that  it  ought  to  bind ;  but  my  mind  is  not  satis- 
fied also  that  it  covers  the  whole  matter  in  dispute  be- 
tween the  litigant  parties.  Reserving,  therefore,  to  the 
Defendant  the  fullest  power  of  availing  himself  in  the 
regular  and  ordinary  way  of  this  defence,  it  is  not  one  of 
a  nature  to  which,  in  my  judgment,  this  Court  can  with 
safety  listen  for  any  effectual  purpose  on  this  occasion. 

The  order  which  I  should  propose  to  make  would  be 
this — to  refuse  the  motion  that  was  made  before  the 
Vice-Chancellor,  without  prejudice  to  any  question,  and 
to  let  the  costs  of  the  motion  there  and  the  motion  here 
be  costs  in  the  cause. 

The  Lord  Justice  Lord  Cranworth. 

I  concur  in  the  result  at  which  my  learned  Brother 
has  arrived. 

I  do  not  at  all  differ  firom  the  argument  on  the  part 
of  the  Defendant,  that  if  there  has  been  in  a  foreign 
Court  of  competent  jurisdiction  a  final  adjudication  upon 

the 
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1852.  the  same  matter  between  the  same  parties;  and  that 
matter,  so  adjudicated  upon,  is  attempted  to  be  renewed 
here  between  the  same  parties,  it  would  be  a  good  pies 
in  bar  to  plead  that  final  adjudication. 

It  is  also  the  strong  leaning  of  my  qpinicm,  tiiat  fiv 
this  purpose  Mr.  Molloy  did  competently  represent  the 
present  Plaintiff,  and  that,  representing  her,  he  had  M 
authority  from  her,  in  the  absence  of  firaud,  not  merefy 
to  conduct  the  litigation  in  the  ordinary  way,  but  to 
bind  her  by  compromise.  It  has,  I  think,  been  decided 
that  if  a  cause  is  proceeding,  and  the  attorney  at  law 
chooses  to  refer  it  to  arbitration,  such  an  agreement 
binds  his  client.  But  it  is  another  question,  whether 
this  Court  will  interfere  in  the  manner  now  proposed 
upon  motion.  I  do  not  mean  to  say  that  cases  may  not 
exist  when  the  Court  will  so  interfere.  I  think  it  would 
be  very  dangerous  to  repudiate  such  a  jurisdiction,  be- 
cause the  want  of  it  might  leave  room  for  great  oppies- 
sion.  But  when  the  Court  interferes  upon  motion  to 
stop  the  Plaintiff  from  proceeding,  it  is  taking  upon 
itself  a  very  delicate  jurisdiction,  and  one  in  whidi  it 
ought  to  see  that  by  no  possibility  can  it  be  doing  iojiu- 
tice.  Looking  at  this  decree,  and  at  the  present  bill, 
I  think  that  the  decree  could  not  be  pleaded  so  as  to 
bar  the  Plaintiff  from  all  the  relief  which  she  is  seeking 
by  the  present  suit. 

Mr.  James  says  very  truly  that,  for  the  first  twenty 
brief  sheets  of  this  bill,  the  statements  are  exacdy  the 
same  as  in  the  bill  in  the  Calcutta  suit.  But  the  present 
bill,  stating  up  to  that  point  the  same  as  was  stated 
in  the  bill  in  India, '  and  stating  what  the  prayer  was 
in  India,  goes  on  to  state  that  after  the  proceedings  had 
advanced  far  towards  the  decree  in  India,  Mr.  Le  Page 
came  to  this  countiy,  and  placed  the  management  of  the 

partnership 
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partnership  concern  in  Calcutta  in  the  hands  of  some 
agent  whose  name  the  Plaintiff  is  unable  to  discover,  and 
by  whom  the  same  is  now  carried  on  for  the  joint  benefit  v, 

of  the  intestate^s  estate  and  of  the  Defendant ; — that  J^^o"- 

the  same  has  been  carried  on  since  the  21st  of  October 
1848,  (up  to  which  time  alone  the  decree  at  Calcutta 
had  any  reference,)  and  still  is  carried  on  by  means  of 
capital  and  property  belonging  in  part  to  the  intestate's 
estate,  and  by  the  same  capital  and  in  the  same  manner 
since  the  last-mentioned  day,  and  has  not  been  carried 
on  solely  for  the  purpose  of  winding-up  the  same,  but 
that  divers  purchases  of  stock  have  been  made.  And  it 
charges  that  the  same  ought  to  be  considered  as  still 
subsiBting,  and  prays,  among  other  things,  for  a  dissolu- 
tion of  that  as  an  existing  partnership.  The  decree  at 
Calcutta  does  not  give  and  cannot  affect  to  give  any 
relief  in  respect  of  these  matters. 

It  may  be  that  the  Defendant  may  have  a  perfectly 
good  answer,  eith^  by  way  of  plea  or  some  other  mode, 
as  to  BO  much  as  was  adjudicated  on  in  Calcutta ;  but 
the  present  order  prevents  the  Plaintiff  from  obtaining 
relief  on  those  matters  as  to  which  it  is  plain  there  has 
not  been,  and  could  not  be,  any  adjudication  in  Calcutta. 
I  think  that  the  order  was  erroneous. 

Order  discharged  without  prejudice  to 
any  question.    Costs  reserved. 
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J^'  23.  PIDCOCK  V.  BOULTBEE. 

Before  The  liTR.  W.  H.  TERRELL  applied,  at  the  suggestion  of 
„02g,    '  Vice-Chancellor  Kindersley,  before   their  Lord- 

A  goardian  ships^  under  their  jurisdiction  in  lunacy,  on  behalf  of 

De^dant  of  *^®  Plaintiff,  for  the  appointment  of  a  guardian  ad  Utem 

unsound  to  an  infant  Pefendant,  who  was  a  lunatic,  but  not  so 

found  by  in-  found  by  inquisition.     Lord  Truro  had  in  another  suit, 

^^i^o^  in  which  the  same  infknt  was  a  party,  made  a  similar 

pointed  by  order ;  and  the  Vice-Chancellor,  without  giving  any  opi- 

^^of  nion  upon  the  point,  considered  under  these  circam- 

andnotunder  stances  that  the  application  had  better  be  made  to  the 

toi^Shl^  same  jurisdiction. 


nacj. 


Mr.  H.  F.  Bristowe  appeared  for  the  other  Defiend- 
ants. 

Their  Lordships  held  that  the  application  ought  not 
to  be  made  under  the  jurisdiction  in  lunacy,  but  might 
be  made  to  the  Vice-Chancellor. 
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BOWEN  V.  PRICE.  Bee.  21, 22. 

rpmS  was  an  application  by  way  of  appeal  from  the    Before  The 

decision  of  Vice-Cliancellor  Kindersley,  reported  1        tices. 

Dretvry,  307,  holding  service  of  an  office  copy  of  the  in-  Delivery  of 

terrogatories  to  the  bill,  by  leaving  it  at  the  office  of  the  ?  ^P^  ^^  *^® 

solicitor  of  the  Defendant,  to  be  insufficient  vrithin  the  tones  to  a 

15  &  16  Vict.  c.  86,  and  the  17th  and  18th  orders  of  7  •SJ^'ii^e 

August  1852.  mce  of  the 

Defendant's 
solicitor, 

Mr.  W.  Morris  for  the  Plaintiff.  without  being 

served  on  the 
solicitor  per- 

TTie  Lord  Justice  Knight  Bruce  said,  that  he  sonally,  held 

sufficient 
should  have  thought  service  at  the  office  of  the  solicitor  under  the 

sufficient,  and  that  to  hold  the  contrary  might  lead  to  Jf^^^^^e 

inconvenience;  as,  for  example,  where  the  solicitor  was  16  <&  16  Viet. 

HI  in  bed,  or  absent  on  the  circuit. 

The  Lord  Justice  Lord  Cranworth  was  of  the 
same  opinion,  and  thought  that  as  much  inconvenience 
would  be  occasioned  to  one  side  as  to  the  other,  by  re- 
quiring personal  service. 

Their  Lordships,  however,  reserved  the  point  for  fur- 
ther consideration. 


On  this  day  their  Lordships  said  that  they  remained      Dee.  22. 
of  the  same  opinion,  and  that  further  application  had 
better  be  made  to  the  Vice-Chancellor. 

Application  was  made  accordingly  to  the  Vice-Chan- 
cellor, 


0.86. 
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WiUiam  Bradshaw  had  lately  attained  twenty-one,        1852. 
and  now  sought  by  a  petition  under  the  above  Act  to      ^^^J^J^ 


have  his  share  transferred  to  him. 


BSADSHAW. 


Mr.  Hetherington  supported  the  petition. 

Their  Lordships  held  the  case  to  be  within  the  22nd 
section. 

The  order  was  made  by  the  yice-Ghancellor  on  the 
22nd  of  December,  some  additional  evidence  having  in 
the  meantime  been  obtained. 


DAVENPORT  v.  STAFFORD. 


FRISBY  V.  STAFFORD. 


CHARLESWORTH  v.  MANNERS. 


August  2. 


rpmS  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls,  reported  14  Beavan,  328,  where  the 
circumstances  of  the  case  are  fully  stated. 

One  of  the  questions  was  as  to  the  import  and  effect 
of  the  admission  of  assets,  as  recited  in  the  original  de- 
cree, set  out  at  8  Beavan,  504,  which  directed  an  account 
of  the  personal  estate  of  Edward  Manners  come  to  the 
hands  of  Ann  Stafford,  and  that  what  should  have  come 
to  her  hands  should  be  answered  by  Edward  and  Roger 
Manners,  they  by  their  counsel  admitting  assets  for  that 
purpose. 

Mr.  Craig  and  Mr.  Goodeve,  for  the  Appellants,  ad- 
duced 


Before  The 
LoBDB  Jus- 
tices. 

By  admitting 
assets,  the 
executor  of 
an  executor 
renders  him- 
self liable  to 
the  same  de- 
cree as  the 
executor  him- 
self, if  living, 
would  have 
been  liable  to 
in  respect  of 
the  personal 
estate  of  the 
original  tes- 
tator. 
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BODENHAM  v.  HOSKYNS.  Au^t  3. 

fpHIS  was  an  appeal  from  a  decision  of  Vice-Chan-  Before  Tke 

^     celiot  Kindersley.  ^^^!"" 

A  receiver  of 

The  Plaintiff  was  the  owner  of  an  estate  in  Hereford-  *"i  ®*J^®' 

shire,  called  the  Rotherwas  estate.     He  employed  Mr.  private  ao- 

Parkes  (a  Defendant)  as  his  solicitor^  and  also  as  his  bankers' 

receiver  and  agent  in  respect  of  this  estate.     Mr.  Parkes  opened  an- 

had  an  account  with  Messrs.  Hoakyns  (other  Defend-  imjer  the  ' 

ants),  who  were  bankers  at  Hereford,     Upon  his  ap-  name  of  the 

pointment  as  receiver,  he  opened  another  account  with  guch  oircam- 

them  for  the  purpose  of  placing  to  the  credit  of  it  the  J**?^  *■ 

sums  which  he  might  receive  in  respect  of  the  rents  and  the  bankers 

profits  of  the  Rotherwas  estate ;   and  what  took  place  ^^^^h^ 

upon  the  occasion  of  this  second  account  being  opened  would  be  paid 

was  a  subject  of  dispute,  but  it  appeared  that  the  account  co^m^  ^ould 

had  been  opened  by  a  Mr.   Ward,  who  was  a  clerk  belong  to  the 

of  Mr.  Parkes,  and  Mr.  Ward^s  evidence,  which  was  estate.    The 

wholly  uncontradicted,  was  to  the  followins:  effect.  receiver  drew 

•^  °  a  cheque  on 

the  estate  ac- 

In  the  month  of  October  1846,  the  witness  was  di-  !^it'Sito 

rected  by  Mr.  Parkes  to  open  an  account  for  him  with  nis  private 

Messrs.  Hoskym  ^  Co,,  in  the  name  of  "  The  Rotherwas  -q^^^^  that  the 

Estate  Account/'  and  accordingly  attended  at  the  bank  bankers  were 

on  the  26th  of  October  1846,  and  opened  the  said  ac-  pay  the 

count  by  paying  to  the  credit  of  it  700/.     He  saw  there  amount  to 

1       1  *  -I  the  owner  of 

the  then  manager  of  the  bank,  to  whom  he  addressed  the  estate. 

himself,  but  to  the  best  of  his  recollection  one  of  the 
Defendants  (a  partner  in  the  bank)  was  also  there,  and 
near  enough  to  hear  what  passed.  The  witness  then  stated 
to  the  manager,  by  Mr.  Parkes's  direction,  that  the  ac- 
count 
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terest^  after  the  rate  which  the  bankers  allowed  on  the 
account.  His  Honor  said,  that  whatever  doubt  might 
exist  on  Mr.  Parkers  evidence  as  to  whether  the  bankers 
knew  the  nature  of  the  account,  Mr.  WardPs  evidence 
showed,  that  when  the  account  was  opened,  the  bankers 
were  distinctly  informed  of  the  reason  why  it  was  kept 
as  a  separate  account,  and  why  the  cheques  were  to  be 
entitled  with  the  words  ''  The  Rotherwas  Account.*'  It 
appeared  to  his  Honor  beyond  all  question,  that  firom 
the  commencement  of  that  account  the  bankers  knew 
that  the  monies  paid  in  to  that  account  were  the  monies 
of  Mr.  Bodenham,  arising  firom  the  rents  and  profits  of 
his  Rotherwas  estate,  and  that  the  account  was  kept  by 
Parkes,  in  his  character  of  receiver. 


V, 
HOSKTNS. 


In  these  circumstances  his  Honor  considered  the 
question  to  be,  whether  the  bankers  had  a  right  to  say 
that  the  receiver  could  so  deal  with  them  as  to  appro- 
priate his  principal's  money  at  any  time  to  the  discharge 
of  his  private  debt  to  the  bankers.  Acquitting  the 
bankers  of  any  design  of  doing  that  which  in  their  minds 
was  dishonest  or  improper,  all  that  his  Honor  imputed 
to  them  was,  ignorance  of  the  principles  acted  upon 
daQy  by  a  Court  of  equity,  according  to  which  a  person 
who  knows  another  to  have  in  his  hands  or  under  his 
control  monies  belonging  to  a  third  person  cannot  deal 
with  those  monies  for  his  own  private  benefit,  when  the 
effect  of  that  transaction  is  the  commission  of  a  firaud 
on  the  owner  (a). 

From  this  decision  the  bankers  appealed. 

Mr.  Bethell  and  Mr.  G.  W.  Collins,  for  the  Plaintiff, 
cited  Parmell  v.  Hurley  (i). 


(a)  See  the  judgment  and 
the  facts  of  the  case  folly  re- 
ported by  Mr.  Qunmng,  21  L. 


J.,  N,  8.  867. 
(b)  2  Coll.  241. 


[The 
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Ex  parte  WILLIAM.  MANDER  SPARROW.  Jufy29. 

In  the  Matter  of  RICHARD  FOWKE,  a  Bankrupt. 

THIS  was  a  petition  by  way  of  appeal  from  the  de-     Before  l%e 

cision  of  Mr.  Commissioner  Dantel,  disaliowing        tices. 

the  claim  of  a  mortgagee  of  effects  of  the  bankrupt  to  A  druggist 

be  entitled  to  the  benefit  of  his  security.  SrSfi*^^ 

"^  tne  wares, 

fixtures, 

shop  effects, 

In  the  month  of  May  1849^  the  bankrupt  applied  to  stock  in 

the  Petitioner,  to  whom  he  was  not  then  indebted,  and  ^®'  ^' 

with  whom  in  fact  he  had  had  no  previous  transaction,  chattds, 

for  a  loan  of  150/.  Jwnts"^" 

and  things 
in,  about. 
At  that  time  the  bankrupt  carried  on  business  as  a  and  belong- 

chemist  and  druggist  at  Wolverhampton,  where  he  had  dwelling- 
been  established  for  a  considerable  period ;  and,  so  far  as  house,  '^are- 
the  Petitioner  was  aware,  was  not  insolvent  in  his  cir*  mid  estate  in' 

cumstances.  ^  occupa- 

tionby 
way  of  mort- 

The  loan  was  accordingly  made  on  the  security  of  an  cure  160/.  * 

assignment,  dated  the  5th  of  May  1849,  and  made  be-  ^^^^  advanc- 

tween  the  bankrupt  of  the  one  part  and  the  Petitioner  ^e  deed 

of  the  other  part,  whereby,  in  consideration  of  the  sum  ^^^*^"^^  xu^ 

of  150/.  then  lent  and  advanced  by  the  Petitioner,  the  upon  non- 

u     1  —    i.  payment  of 
bankrupt  l^iisoi.,ot 

of  the  inter- 
est, at  the  times  mentioned  in  the  deed,  (but  as  to  the  interest  after  notice 
given,)  the  mortgagee  might  enter  upon  the  premises,  and,  if  necessary,  break 
or  force  open  the  door  of  ^my  place  wnerein  the  goods  should  be,  and  might  sell 
the  goods  and  pay  the  mortgage  debt,  interest,  and  costs.  More  than  a  year 
after  the  expiration  of  the  time  appointed  for  payment  of  the  150/.  the  mort- 
gagee took  possession.  On  the  following  day  tnc  mortgagor  committed  an  act 
of  bankruptcy,  and  was  a  few  days  afterwards  adjudicated  a  bankrupt 

Semble,  that  the  mortgagee  was  not  entitled  to  retain  the  goods  unless  it  ap- 
peared that  the  mortgagor  had  at  the  date  of  the  mortgage  other  property. 

Vol.  II.  N  N  N  d.  m.  o. 
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The  deed  also  declared  that^  after  default  should  be  made  1S52. 
by  the  bankrupt,  his  executors  or  administrators,  in  pay-  j^^  ^^^ 
ment  of  the  said  sum  of  150/.  and  interest,  in  manner  Spabbow. 
aforesaid,  (and  in  respect  of  the  said  interest  after  notice 
should  have  been  given  to  him  his  executors  or  ad- 
ministrators, or  left  for  him  or  them  at  his  or  their  usual 
place  or  places  of  abode,  requiring  the  payment  of  such 
interest,)  then  it  should  be  lawful  for  the  Petitioner,  his 
execut(^rs,  administrators,  or  assigns,  peaceably  and 
quietly  to  receive  and  take  possession  of  the  goods,  chat- 
tels, and  premises  thereby  assigned,  and  for  that  purpose, 
if  necessary,  to  break  or  force  open  any  outer  or  inner 
door  of  the  premises  of  the  bankrupt,  or  any  other 
house,  shop,  outbuilding,  or  place  wherein  the  said  goods, 
chattels,  and  premises,  by  that  indenture  assigned, 
were  deposited  and  inclosed,  without  being  liable  to 
any  indictment  for  forcible  entry,  or  any  other  action, 
suit,  or  process  of  law,  and  afterwards  to  sell  and  dispose 
of  the  same  for  such  price  or  prices  as  could  be  reason- 
ably got  for  the  same ;  and  thereout,  in  the  first  place,  to 
retain  to  and  reimburse  himself  and  themselves,  the 
Petitioner,  his  executors,  administrators,  or  assigns,  all 
costs,  charges,  and  expenses  which  he  or  they  might 
incur  or  be  put  unto,  in  and  about  making  such  sale  or 
sales,  and  also  in  and  about  the  receipt  or  recovery  of  the 
said  siun  of  150/.  and  interest  respectively;  and,  in  the 
next  place,  to  retain  to  and  reimburse  himself  and  them- 
selves, the  Petitioner,  his  executors,  administrators,  and 
assigns,  the  said  sum  of  150/.  and  interest  thereon,  or  so 
much  thereof  as  might  then  remain  unpaid  and  unsatis- 
fied ;  and,  from  and  after  full  payment  and  satisfaction 
of  such  costs,  charges,  and  expenses  as  aforesaid,  to 
render  to  and  account  for  the  surplus  (if  any)  of  the 
money  arising  from  such  sale  or  sales  as  aforesaid, 
unto  the   banknipt,   his   executors,    administrators   or 


assigns. 
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1852.  On  the  Ist  of  November  1849,  the  bankrupt  repaid  to 

^tT"'''^  the  Petitioner  50/.  on  account  of  the  principal  sum  of 
SpjLSBow.  150/. ;  but  no  interest  was  at  any  time  paid  to  the  Peti- 
tioner, or  any  person  on  his  behalf,  by  the  bankmpt, 
nor  did  the  Petitioner  at  any  time  give  to  the  bankrupt 
any  notice  to  pay  the  same,  in  pursuance  of  the  power 
contained  in  the  deed. 


On  the  1st  of  December  1851,  the  Appellant^  under 
the  power,  took  possession  of  the  stock  in  trade,  fixtures, 
and  other  effects,  and  continued  firom  that  time  in  pos- 
session, and  had  the  entire  control  thereof  until  they 
were  sold. 

At  that  time  the  Appellant  had  no  notice  of  any  act  of 
bankruptcy  having  been  committed  by  the  bankrupt, 
nor  did  it  appear  that  any  such  act  had  been  then  com- 
mitted by  him;  nor  was  it  suggested  that  there  had 
been  any  previous  conununication  or  intimation  to  the 
Appellant  from  the  bankrupt,  or  any  collusion  or  contri- 
vance between  them. 

On  the  2nd  ot  December  1851,  the  act  of  bankruptcy, 
on  which  the  adjudication  proceeded,  was  committed  by 
the  bankrupt  denying  himself  to  a  creditor.  The  Peti- 
tion for  adjudication  was  filed  on  the  3rd  of  the  same 
month  of  December. 

At  the  request  of  the  OfScial  Assignee  the  Appellant 
abstained  fi'om  proceeding  to  a  sale ;  and  it  was  subse- 
quently agreed  between  the  Appellant  and  the  assignees 
that  the  whole  of  the  property,  which  had  been  taken 
possession  of  by  the  Appellant  as  above  mentioned, 
should  be  sold  by  the  assignees,  and  the  proceeds  of  the 
sale  should  be  paid  into  the  hands  of  the  Official  Assignee, 
who  undertook   and  agreed  with  the  Appellant  by  a 

written 
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written  undertaking  to  pay  him  the  amount  that  was        1852. 

due  to  him  at  the  time  he  took  possession,  provided  the  E^^^'arte 

deed,  under  which  he  took  possession,  should  be  found  Spabbow. 
to  be  valid. 

The  above  state  of  facts  was  set  forth  in  the  peti- 
tion, and  not  disputed. 

The  Commissioner  held  that  the  deed  was  fraudulent 
as  against  the  assignees,  and  the  present  petition  was  an 
appeal  from  that  decision. 

Sir  W.  P,  Wood  and  Mr.  De  Gex  in  support  of  the 
appeal. 

As  the  Appellant  took  possession  of  the  property  before 
any  act  of  bankruptcy  had  been  committed  the  provision 
as  to  reputed  ownership  has  no  application  to  the  case. 
The  question  therefore  entirely  depends  upon  the  valid- 
ity of  the  deed  itself.  Now  the  deed  does  not  purport 
to  be,  and  was  not,  an  assignment  of  all  the  assignor's 
property.  Even  if  it  were,  since  more  than  a  year  had 
elapsed  from  the  time  of  its  execution  to  that  of  the 
petition  for  adjudication,  it  cannot  under  this  adjudi- 
cation be  treated  as  an  act  of  bankruptcy,  and  unless 
it  can  be  so  treated  there  is  nothing  to  invalidate  it. 
Moreover,  it  is  now  weU  settled  that  an  assignment, 
even  of  all  a  trader's  effects,  for  the  fiill  value  in  money 
actually  paid,  is  in  no  case  an  act  of  bankruptcy,  as  it 
does  not  take  away  from  the  creditors  any  part  of  the 
bankrupt's  property,  but  merely  changes  the  state  of  it 
and  renders  it  more  available  for  the  payment  of  debts : 
Rose  V.  Haycock  (a),  Baxter  v.  Pritchard  (A),  Carr  v. 
Bur  diss  (c).     The  case  of  Hassells  y.  Simpson  {d),  on 

which 

(a)  1  A.  Sf  E,  460,  «.  (c)  1  C.  M.  Sf  R.  143. 

(h)  \  A.Sc  E,  456.  (rf)  1  Douglout,  89,  w. 
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1852.  which  the  judgment  of  the  CommisBioiier  porooeeded  is 
^^p^^*^"^  different  from  these  cases,  and  also  from  the  present,  for 
SvABBow.  there  the  deed  in  question  was  a  deed  of  indemnity  to 
the  grantee,  which,  from  its  nature,  could  not  be  con- 
sidered as  a  mere  change  in  the  state  of  the  grantor's 
assets.  Moreover,  the  grantee's  liability  had  been 
already  incurred,  and  the  deed  was  therefore  madj 
voluntary. 

[TAeLoRD  Justice  Knight  Bbuce referred  to  Wedge 
V.  Newlyn  (a).] 

In  that  case  also  no  money  was  advanced,  the  security 
being  for  an  antecedent  debt. 

[The  Lord  Justice  Knight  Bruce.  In  Baxter  t. 
Pritchard  [b)  and  Rose  v.  Haycock  (c)  the  property  was 
sold  for  its  full  value  in  money.] 

The  case  of  a  mortgage  is,  we  submit,  stronger  in 
favour  of  the  person  claiming  under  the  deed,  for  there 
can,  in  that  case,  be  no  question  of  value.  The  whole 
of  the  property,  except  to  the  extent  to  which  money  is 
actually  paid  down,  still  belongs  to  the  debtor,  and  can 
be  made  available  by  his  general  creditors.  In  Lindon 
V.  Sharp  {d),  which  maybe  cited  on  the  other  side.  Lord 
C.  /.  Tindal  expressly  adverts  to  the  distinction  between 
securities  for  present  or  futiire  advances  and  those  for 
"  by-gone  and  pre-contracted  debts/' 

The  Lord  Justice  Knight  Bruce  adverted  to  the 
provisions  of  the  deed  as  being  of  a  kind  which  allowed 

tbe 

(a)  4  B,  Sf  Ad.  831.  (c)  Ibid.  460,  ji. 

(h)  1  A.  4$-  E.  45G.  (d)  6  M.  4*  Gr,  906. 
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the  mortgagor  to  retain  the  property  in  his  possession^         1852. 
and  yet  permitted  the  mortgagee  at  any  moment  to      i; — ^"^ 
withdraw  the  whole  of  it  from  the  general  creditors  of     Splfsow. 
the  bankrupt^  and  to  dispose  of  it  as  he  might  think  fit. 
His  Lordship  expressed  great  doubt  as  to  the  validity  of 
such  provisions^  unless  the  assignor  had  substantially 
other  property  besides  that  comprised  in  the  deed,  or  was 
in  solvent  circumstances  independently  of  that  property. 

Upon  the  Court  asking  the  Appellant's  counsel  whe- 
ther they  desired  an  opportunity  of  adducing  evidence 
on  this  point,  they  requested  to  have  that  opportu- 
nity, and  the  case  stood  over,  and  was  ultimately  com- 
promised. 

Mr.  Daniel  and  Mr.  Bird  appeared  for  the  Assignees. 

See  Chase  v.  Ooble,  2  M,  8  JSxck.  221 ;  Huttan  v.  CruU- 
ct  Or.  930 ;  Young  v.  Ward      well,  1  JSllis  Sf  Black.  15. 
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1852. 


Nov.  8.  Ex  parte  JAMES  LUND  COPELAND. 

In  the  Matter  of  JAMES  LUND  COPELAND, 

a  Bankrupt. 

Before  Tke     rpHIS  was  the  appeal  of  the  bankrupt  from  the  dedakm 
TICE8.    '  ^^  ^^^  Commissioner,  refusing  to  grant  the  Ap- 

WhereaUthe  pellant  his  certificate  of  conformity,  under  the  20l8t 
S^  m\*^^  section  of  the  Bankrupt  Law  ConsoUdation  Act  1849, 
railway  Com-  which  provides  that  no  bankrupt  shall  be  entitled  to  his 
Eeen  made,  certificate,  if  he  shall  "  within  one  year  next  preceding 
and  a  resolu-    the  issuing  of  the  fiat  or  the  filii^  of  such  petition  (a), 

filOTl   fm,rt  DAAS, 

passed  that  ^"^^  lost  200/.  by  any  contract  for  the  purchase  or  sale 
sach  ^f  *he  Qf  j^^y  government  or  other  stock,  where  such  contract 
been  paid  up    was  not  to  be  performed  within  one  week   after  the 

into  stock ; 

they  were  ^^  ^^  'Zlih.  of  February  1851,  the  bankrupt  con- 
stock  within  tracted  for  the  purchase  (at  a  time  more  than  a 
of  the  20th  week  after  the  contract)  of  sixty  shares  in  the  Man- 
T^^^i^^t*^^  cAe«/cr,  Sheffield,  and  lAncolmhire  Railway  Company, 
LawConsoli-  upon  which  100/.  had  been  paid  up.  At  a  half-yearly 
denyhig  a*'  meeting  of  the  shareholders  of  that  Company,  held  in 

certificate  to  February 

a  bankrupt  (a)  Viz.,  the  petition  for  adjudication. 

who  has  lost 

200/.  within  the  year  preceding  the  petition  for  adjudication  npon  a  oontnci 

(not  to  be  completed  within  a  week)  for  the  purchase  of  stock. 

SemhU^  that  the  shares  would  have  been  within  the  meaning  of  the  sectioii 
eyen  if  they  had  not  been  converted  into  stock. 

Althougn  the  words  in  the  section  are  "  a  contract,"  a  loss  of  the  prescribed 
amount,  arising  upon  an  aggregate  of  contracts  during  the  year>  falls  within  its 
meaning. 

In  calculating  the  amount  of  loss,  sums  paid  by  way  of  commission  upon  con- 
tinuations are  to  be  included. 

The  time  of  the  resale  is  that  of  the  loss. 

A  repealed  statute  iu  pari  materia  with  an  existing  one  may  properly  be  re- 
ferred to  for  the  purpose  of  construing  the  latter. 
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February  1850^  a  resolution  had  been  passed^  to  the        1852. 
effect  that  agreeably  to  the  Act  of  Incorporation  of  the      ^"^'"^ 
Company^  and  the  provisions  of  the  Companies  Clauses    Copblahj>. 
Consolidation  Act  1845,  such  of  the  shares  of  the  capital 
of  the  Company  as  were  paid  up  should  be  converted 
into  capital  stock  of  the  Company,  to  be  denominated 
Consolidated  Stock. 

The  completion  of  the  contract  was  from  time  to  time 
postponed  by  continuation  contracts,  in  consideration  of 
sums  of  money  by  way  of  commission,  called  in  the  lan- 
guage of  the  Stock  Exchange  contango,  which  were  paid 
to  the  broker  for  the  privilege  of  extending  the  time 
Umited  by  the  original  contract  for  payment. 

On  the  24th  of  May  1851,  the  shares  were  sold  by 
the  bankrupt  at  a  loss  of  202/.  10^.,  including  the  amount 
paid  for  commission  upon  the  continuations. 

The  petition  for  adjudication  was  filed  on  the  27th  of 
March  1852. 

Mr.  Russell  and  Mr.  Martindale  for  the  Appellant. 

What  the  Act  contemplates  is  a  single  loss  and  not 
an  aggregate  of  losses :  this  is  shown  by  the  word  ^*  con- 
tract being  in  the  singular  number.  Moreover,  the 
commission  paid  upon  the  continuations  cannot  be  taken 
as  a  part  of  the  loss  within  the  meaning  of  the  Act. 
The  commissioner  omitted  to  advert  to  either  of  these 
considerations,  for  without  the  commission  the  aggre- 
gate loss  was  less  than  the  200/.  The  enactment  is  a 
penal  one,  and  must  be  construed  strictly.  Another 
ground  of  objection  is,  that  the  time  of  entering  into  the 
contract  upon  which  the  loss  arose,  if  it  is  to  be  con- 
sidered as  one  contract,  was  not  within  the  year  next 
preceding  the  filing  the  petition  for  abjudication.   Lastly, 

the 
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1852.        the  subject  of  the  contract  is  not  stock.     It  was  merelj 
^T'^''^      a  number  of  railway  shares,  and  was  so  described  in  the 
Copblahd.    bought  and  sold  note.    The  shares  were  nerer  actoallr 
converted  into  stock. 

They  cited  Hibblewhiie  y.  M^Morine  (a) . 

Mr.  Bacon  and  Mr.  Selwyn  for  the  assignees. 

The  whole  transaction  is  in  substance  one.  The  lorn 
upon  it  arose  upon  the  ultimate  resale^  which  was  within 
the  year  next  preceding  the  filii^  of  the  petition  for  ad- 
judication. The  commission  was  a  material  and  sub- 
stantial part  of  the  loss,  and  was  as  speculative  as  the 
rest  of  the  transaction.  As  to  the  shares  not  being 
stock,  the  only  difference  between  the  two  is,  thai  rail- 
way stock  may  be  purchased  to  any  amount,  however 
small,  but  that  only  whole  shares  can  be  purchased. 
For  the  purposes  of  the  Act  the  difference  is  immateriaL 
These  shares  had  however  been  actually  converted  into 
stock,  there  being  a  resolution  of  the  Company  whereby 
shares,  fully  paid  up  (as  these  were),  are  declared  to  be 
so  converted. 

They  cited  Ex  parte  Matheson  (A). 

Mr.  Martindale  replied. 

TTie  Lord  Justick  Lord  Craitworth. 
The  first  question  is  whether,  assuming  for  the  pte- 
sent  that  the  contract  complained  of  was  for  the  pur- 
chase of  stock  within  the  Act,  there  haa  been  a  loss  upon 
such  purchase  within  the  year  of  200L  or  upwards. 
There  is  no  doubt  that  there  has  been  such  a  loss  of 
202/.  10^.  upon  the  transaction,  if  as  part  of  the  loss  is 

to 
(a)  6M./lrW.  200.  (b)  I  De  Q.  M.  if  O.  418. 
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to  be  included  the  commission  paid  on  the  contract ;  and        1852. 
we  are  clearly  of  opinion  that  the  commission  must  be      ^T^*"^ 

•^  *  JSxparte 

included  as  part  of  the  necessary  costs  of  accomplishing  Copblakd. 
the  contract,  and  as  part  of  the  loss.  This,  it  is  true, 
but  slightly  exceeds  the  amount  fixed  by  the  Act ;  but  if 
it  does  exceed  that  amount  by  the  smallest  fraction  it  is 
sufficient,  not  only  to  justify  what  the  Commissioner  has 
done,  but  to  make  it  his  positive  duty  so  to  deal  with 
the  case.  Then  the  question  is,  whether  the  transaction 
amounts  to  a  contract  within  the  meaning  of  the  statute  ? 
One  objection  made  by  the  Petitioner  is,  that  this  was 
not  ^^  a''  contract,  but  that  the  loss  was  occasioned  by  a 
series  of  contracts.  I  think  that  there  is  nothing  what- 
ever in  that  objection,  for  I  think  that  we  must  under- 
stand the  word  *^  contract  as  including  contracts  even 
in  the  absence  of  the  express  enactment  of  the  interpre- 
tation clause.  It  would  be  absurd  to  impute  such  care- 
lessness to  the  legislature,  as  to  leave  the  law  open  to  be 
defeated  by  merely  splitting  the  transaction,  and  putting 
it  on  two  pieces  of  paper  instead  of  one.  Upon  that, 
however,  it  is  unnecessary  to  specukte,  for  by  the  inter- 
pretation  clause  of  the  Act  it  is  provided  that  words 
in  the  singular  number  are  to  include  the  plural. 

That  being  so,  the  next  question  is,  whether  this  is 
GU)vemment  or  "  other  stock''  within  the  meaning  of 
the  section  ?  It  is  perfectly  clear  that  the  subject-mat- 
ter of  the  contract  was  stock  and  not  shares,  if  there  be 
a  distinction.  True  it  is,  that  it  is  described  in  the  bro- 
ker's notes  as  ''  shares  upon  which  100/.  has  been  paid." 
That,  however,  is  capable  of  easy  explanation.  The 
beneficial  interest  in  this  Company,  as  in  many  others, 
while  the  affair  is  in  progress,  is  in  the  form  of  shares  on 
which  calls  are  from  time  to  time  made,  during  so  long 
as  there  is  only  part  of  the  capital  not  paid  up.  When, 
however,  the  whole  capital  has  been  paid  up,  then  it 

becomes 
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The  Lord  Justice  Knight  Bruce. 

Assuming  that  the  merely  legal  question  upon  the  Ex  parte 
construction  of  the  201st  section  ought  to  be  decided  in  Copbland. 
the  bankrupt's  favour,  and  not  imputing  to  him  unfair- 
ness, as  that  word  is  used  and  understood  in  private  life, 
I  still  doubt  very  much — to  say  the  least — whether  the 
dealing  and  conduct  of  this  gentleman  have  been  of  such 
a  nature  as  to  authorize  the  granting  of  his  certificate. 
So  much  in  passing.  But  I  will  take  the  question  as  it 
arises  on  the  narrow  and  restricted  view  of  the  201st 
section  of  the  Act.  As  to  that,  if  there  is  a  distinction, 
a  substantial  distinction,  for  the  present  purpose  between 
railway  shares  and  railway  stock,  my  opinion,  upon  the 
evidence  before  the  Commissioner,  with  the  additional 
explanation  given  to-day,  is,  that  the  property  in  ques- 
tion,  on  which  a  loss  has  taken  place  of  more  than  200/. 
within  a  year  was  railway  "stock'*  as  distinguished 
from  railway  "  shares,'*  and  was  throughout  intended 
and  known  by  the  bankrupt  to  be  so. 

But  even  if  I  were  to  assume  that  this  point  ought  to 
be  decided  in  the  bankrupt's  favour,  still  on  the  merely 
legal  question,  I  am  not  satisfied  that  the  bankrupt  is 
free  from  the  operation  of  the  201st  section  of  the  sta- 
tute. The  words  of  the  section  are  "  government  and 
other  stock  /*  but  the  Act  of  Parliament  is  one  which  is 
in  the  like  matter,  and  forms  part  of  the  same  system 
with  the  Act  of  5  Geo.  II.  c.  30,  an  Act  which  is  now 
repealed.  The  language  of  the  12th  section  of  that  Act 
is,  "  or  that  within  one  year  before  he  or  she  became 
bankrupt  shall  have  lost  the  siun  of  100/.  by  one  or  more 
contracts  for  the  purchase,  sale,  refusal,  or  delivery  of 
any  stock  of  any  Company  or  corporation  whatsoever, 
or  any  pai*ts  or  shares  of  any  government  or  public  fimds 
or  securities,  where  every  such  contract  was  not  to  be 
performed  within  the  time  of  making  such  contract.'* 

Now, 
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1852. 


Ex  parte  JOHN  CHAMBERLAIN  BARLOW  AND       Nov,  6. 

FREDERICK  WHITMORE. 

In  the  Matter  of  JOHN  SEPTIMUS  MARYGOLD, 

a  Bankrupt. 

rpHIS  was  the  appeal  of  the  assignees  of  the  above-    Before  The 

named  bankrupt  frovcL  the  refusal  of  Mr.  Commis-        tices. 
sioner  Daniel  to  make  an  order  for  the  sale  of  certain  After  an  ac- 
goods^  alleged  to  have  been  in  the  reputed  ownership  of  ilfj  uL*^^^' 
the  bankrupt  at  the  time  of  his  bankruptcy,  but  which  brought  by 
were  claimed  by  the  Respondent,  a  mortgagee  under  a  JJco^r^from 

bill  of  sale.  a  mortjafagee 

goods  alleged 
*  to  be  in  the 

On  the  5th  of  September  1851  the  petition  for  adju-  reputed 

dication  was  presented  to  the  Court  of  bankruptcy  for  th^banknipt, 

the  Birmingham  district ;  and  on  the  6th  of  September  the  assig- 

1-1        ■!•    ji*     A*       j^     1      1  nees  applied 

the  adjudication  took  place.  to  the  Com- 

missioner for 

Edward  Lowe   Cresswell,   the  Respondent,   entered  gale  of  the 
upon  the  premises  of  the  bankrupt,  and  took  possession  ^ods,  as  in 

JiiX  parte 

of  his  stock  in  trade,  fixtures,  and  other  goods  under  his  Heslop.   The 

bill  of  sale,  which  was  dated  in  the  month  of  July  1850.  Commis- 
'  *'  sioner  ae- 

clined  to 

The  Appellants  had  brought  an  action  of  trover  against  ^'^^  ^^an 

the  Respondent  to  recover  the  value  of  the  goods.  ex  parte  ap- 

plication, and 
gave  the  as- 
Upon  the  trial  of  the  action,  Mr.  Justice  Wightman  signees  leave 

to  sei've  the 

ruled,  upon  the  authority  of  the  case  of  Heslop  v.  JBa-  defendant  in 

J^^  the  action 
'  with  notice  of 
the  application.  On  his  attending  by  counsel,  and  objecting  to  the  order  being 
made,  the  Commissioner  refused  the 'application,  with  costs.  On  appeal,  held 
that  the  proper  course  of  the  assignees  was  to  have  appealed  from  the  refusal 
to  make  tne  order  on  an  ex  parte  application. 
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bankrupt^  the  sale^  alteration,  and  disposition^  as  owner^        1852. 
with  the  consent  and  permission  of  you  the  said  Edward     ^^^'"^ 
Laive  CressweU.    Dated  this  11th  day  oiJune  1852.''         Bablow. 

The  time  appointed  for  hearing  the  motion  was  ad- 
journed until  the  6th  of  July  1852,  when  the  hearing 
took  place  and  the  foUowing  order  was  made : 

'^  Whereas  an  application  hath  this  day  been  made  to 
the  Court  for  an  order  to  sell  and  dispose  of  certain 
goods  and  chattels  alleged  to  have  been  in  the  order 
and  disposition  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy, now  upon  hearing  what  was  alleged  by  Mr.  MoU 
teram  of  counsel  for  the  assignees,  and  by  Mr.  Kettle 
of  counsel  for  Edward  Lowe  CressweU  by  whom  the 
said  goods  and  chattels  had  been  claimed,  this  Court 
doth  hereby  refuse  the  said  application,  with  costs  to  be 
paid  to  the  said  Edward  Lowe  CressweU  out  of  the 
estate  of  the  said  bankrupt. 

'' E.  R.  DanielV 
From  this  order  the  present  petition  was  an  appeal. 

In  opposition  to  the  petition  of  appeal,  the  Respond- 
ent's solicitor  deposed,  that  on  the  6th  of  July  1852,  he 
attended  before  the  Commissioner,  upon  the  motion 
being  made  for  an  order  of  sale,  when  the  Respondent 
appeared  and  submitted  to  the  jurisdiction  of  the  Com- 
missioner therein,  and  by  his  counsel  fully  stated  and 
relied  upon  the  facts,  cases  and  decisions,  and  result  of 
the  action,  and  further  insisted  that  the  Plaintiffs  were, 
by  the  verdict  in  the  action,  and  the  neglect  to  move 
the  Court  above  in  pursuance  of  leave  granted  as  afore- 
said, concluded,  as  to  the  whole  of  the  stock  in  trade, 
and  other  effects,  so  possessed  by  the  said  Edward  Lowe 
CressweU,  and  were  not  entitled  to  the  order  prayed. 

Vol.  II.  0  0  0  d.  m.  o.    He 
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The  Lord  Justice  Knight  Bruce.  1862. 

There  is  some  weight  in  the  argument  that  if  an  £x  parte 
order  for  sale  be  made^  in  the  presence  of  the  mortgagee,  Barlow. 
it  will  or  may  have  the  effect  of  prejudicing  him  in  any 
proceedings  which  may  take  place  at  law.  Is  he  willing 
to  have  the  petition  dismissed  as  against  him  without 
prejudice  to  any  question?  The  order  could  then  be 
made  as  upon  an  ex  parte  application. 

Mr.  Peiersdofff  submitted  that  if  it  were  dismissed 
it  ought  to  be  so  with  costs. 

Sir  fV.  P.  Wood,  and  Mr.  De  Gex. — ^As  the  Kespon- 
dent  went  before  the  Commissioner,  and  prevented  the 
order  from  being  made,  he  ought  to  pay  the  costs  thus 
occasioned.  The  Appellants  did,  in  the  first  instance, 
apply  to  the  Commissioner  ex  petrte  for  an  order,  but 
the  Commissioner  declined  to  make  it,  and  gave  them 
leave  to  serve  the  Respondent.  It  was  quite  competent 
for  the  Respondent  either  not  to  have  appeared,  or  to 
have  appeared  and  to  have  objected  to  submit  to  the 
jurisdiction.  In  either  case,  the  order  could  not  have 
affected  him.  But  liaving  submitted  to  the  jurisdiction, 
obtained  an  hearing  and  thus  prevented  the  assignees 
from  obtaining  an  order,  to  which  they  were  entitled, 
he  cannot,  at  all  events,  claim  any  costs  which  he  has, 
through  his  own  fault,  incurred. 

The  Lord  Justice  Lord  Cranworth. 

I  think  that  the  mortgagee  ought  not  to  have  been 
served  with  notice  of  the  intended  application  to  the 
Commissioner.  The  proper  course  for  the  assignees  to 
take  was  to  appeal  from  the  refrisal  of  the  Commissioner 
to  make  the  order  ex  wzrte.  I  think  that  the  Commis- 
sioner's order  should  be  varied,  by  adding  the  words 
''  without  prejudice  to  aiiy  question/'  so  that  the  refusal 

0  0  0  2  of 
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1852.  of  the  order  may  not  affect  the  assignees  in  any  pro- 
^^S^^*"^^  ceeding  at  law.  But  this  is  an  addition  which  probably 
Bablow.  the  Commissioner  would  have  made  if  asked.  The  Re- 
spondent must  have  his  costs  of  the  appeal.  We  can 
then  make  an  order  for  sale  as  upon  an  ex  parte  applica- 
tion ;  but  the  safer  course  will  be  to  apply  to  the  Com- 
missioner ex  parte,  and  he  will  no  doubt  make  the 
order  upon  an  intimation  of  the  opinion  of  this  Court 
All  question  as  to  the  jurisdiction  of  this  Court  to  make 
an  order,  except  upon  appeal,  will  thus  be  avoided. 

The  Lord  Justice  Knight  Bbuce  concurred. 


The  following  was  the  form  of  the  order: — ''This 
Court  doth  order  that  the  order  of  Mr.  Commissioner 
Daniel,  made  in  this  matter  on  the  6th  day  of  July  1852, 
be  varied  by  adding  a  declaration  that  such  order  is  to 
be  without  prejudice  to  any  question.  And  it  is  ordered 
that  the  said  petition  be,and  the  same  is  hereby, dismissed 
without  prejudice  to  any  question.  And  it  is  ordered  that 
the  said  Petitioners  do  pay  to  the  said  Respondent  his 
costs  of  and  occasioned  by  this  application.  And  it  is 
hereby  referred  to  William  Vizard,  Esq.,  an  officer  of 
this  Court,  to  tax  such  costs  between  the  parties.  And 
the  said  Petitioners  are  to  be  at  liberty  to  apply  to  this 
Court  as  to  recouping  themselves,  in  respect  of  such 
costs,  out  of  the  estate  of  the  bankrupts 


39 
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1852. 


July  7,  10. 
Ex  parte  CHARLES  TURNER  and  Others.  ^"^^  ^^'  ^• 

In  the  Matter  of  JOHN  CROSTHWAITE,  a 

Bankrupt. 

rr^HIS  was  an  appeal  on  the  part  of  the  assignees,  seek-  Before  The 

^   ing  to  reduce  the  amount  of  a  proof  which  the  Com-    "^^eBs^*" 

missioner  had  permitted  to  be  made  by  the  Respondent^  One  of  the 

John  Crosthwaite,  of  Thomthwaite,  under  the  following  f esid^iary 

^  legatees  un- 
circumstances.  der  a  will  waa 

the  suryiying 
trustee  of  it. 
Thomas  Crosthwaite,  the  uncle  of  the  bankrupt,  and  TheoUierwas 

of  John  Crosthwaite,  of  Thomthwaite,  the  Respondent,  appomted  a^ 
by  his  will,  dated  the  6th  of  March  1829,  appointed  his  new  trustee 
wife,  together  with  Thomas  Raffles  and  the  bankrupt,  power,  the 

his  executors  :  and  after  ffivins:  some  small  legacies  and  *P"*  estate 

^  .  .     then  consist- 

directing  payment  of  his  debts,  he  gave  to  them  all  his  ing  of  9000/. 

estate,  real  and  personal,  upon  trust  for  his  wife  for  her  ^^^^^^ 

life,  and  at  her  decease,  subject  to  certain  legacies,  upon  trustee,  and 

trust  as  to  one  moiety  to  pay  over  the  rents  and  profits  ^  Company 

thereof  to  his  sister-in-law  Betty  Crosthwaite,  for  her  valued  at 

life,  and  after  her  decease  upon  trust  to  stand  seised  and  were  irans- 

possessed  of  the  same  moiety,  to  the  use  of  his  nephew  f®"^  i^to 
^  '''  ^  the  names  of 

the  the  two. 

After  the  death  of  certain  cestuis  que  trustent  who  were  entitled  for  life,  and 

when  the  trust  estate  constituted  a  clear  fund  belonging  in  moieties  to  the  two 

residuary  legatees,  subject  only  to  the  payment  of  legacies,  which  amounted  to 

4000/.,  the  continuing  trustee  became  bankrupt,  still  owing  the  9000/.  to  the 

trust  estate.    Held,  that  the  new  trustee  was  not  entitled  to  prove  for  this 

amount,  and  retain  the  dividends  till  he  should  be  paid  his  share  in  full,  but 

could  only  prove  to  the  extent  of  his  beneficial  interest  immediately  before  the 

bankruptcy ;  and  that,  as  the  bankrupt  could  then  have  settled  with  him  by 

paying  3500/.,  that  was  the  amount  proveable. 

When  an  order  of  reversal  upon  appeal  rested  in  minutes,  and  the  counsel 
for  the  Respondents  stated  that  material  considerations  had  not  been  brought 
before  the  Uourt,  the  Court  acceded  to  a  motion  for  rehearing,  although  twenty- 
one  days  had  elapsed. 

Quare,  whether  such  rehearing  was  a  matter  of  right. 
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1852.  the  Bespondent,  hishein^  executors^  and  administraton; 
^^'^^""^  and  as  to  the  other  moiety,  upon  trust  to  pay  over  the 
TuBNBB.  rents  and  profits  to  his  brother  and  Mary  his  wife,  and 
the  survivor  of  them  for  their  lives  and  the  life  of  the 
survivor,  and  after  the  death  of  the  survivor^  then  to 
stand  seised  and  possessed  thereof,  in  trust  for  their  son 
the  bankrupt,  his  heirs,  executors,  and  administrators. 

The  testator  died  in  the  month  of  Jaimory  1832,  and 
soon  afterwards  his  will  was  duly  proved  by  the  widow 
and  by  ThxnMU  Raffles  and  the  bankrupt. 

The  widow  died  in  May  1847,  and  in  the  following 
month  of  November,  the  Respondent  was,  parsoant  to  a 
power  contained  in  the  will,  duly  appointed  a  trustee  in 
the  place  of  Thomas  Raffles,  The  deed  under  which  he 
was  so  appointed,  bore  date  the  17th  day  of  November 
1847,  and  it  was  therein  recited  that  the  testator's 
estate  then  consisted  of  ten  shares  in  the  stock  of  the 
Carron  Company,  and  of  the  sum  of  10,521/.  ISs.  Sd. 
cash  in  the  hands  of  the  bankrupt,  and  of  TTiomas  Raffles. 
The  whole  of  this  sum  in  fact  came  to  the  hands  of  the 
bankrupt,  no  part  of  it  having  ever  been  received  by  the 
Respondent.  Some  of  the  legacies  still  remained  un- 
paid ;  but  it  was  assumed  in  the  argument  that  the  hfe 
interests  in  both  moieties  of  the  residue  had  expired,  so 
that,  subject  to  the  payment  of  the  unpaid  legacies,  Uie 
Respondent  had  become  entitled  to  one  moiety  of  the 
residue,  and  the  bankrupt  to  the  other  moiety.  ¥he 
case  was  argued  on  the  assumption  that  all  the  testator's 
debts  had  been  long  since  paid. 

The  question,  therefore,  arose,  to  what  amount  the 
Respondent  John  Crosthwaite,  of  Thomihw€nte,  who 
was  the  only  solvent  trustee  of  the  testator's  property, 

ought 
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ought  to  be  admitted  to  prove  against  tlie  bankrupt's       1852. 

Ex  pc^rie 

TUBNXB, 

The  Commissioner  admitted  a  proof  to  the  amount  of 
94427.  178.  Id:  The  bankrupt  admitted  himself  to  be 
chargeable  with  sums  amounting  to  12^668/.  2«.  8J.  come 
to  his  hands  on  account  of  the  testator's  estate^  from 
which,  however^  he  claimed  to  deduct  3225/.  5«.  \d.  for 
payments  properly  made  on  account  of  the  estate^ 
leaving  a  balance  of  9442/.  17«.  Id,  stdl  to  be  accounted 
for.  Besides  which^  there  were  standing  in  the  joint 
names  of  the  bankrupt  and  of  the  Bespondentj  the  ten 
shares  in  the  Carron  Company^  estimated  to  be  of  the 
value  of  6000/.  So  that  the  testator's  estate  consisted 
of  the  Carron  shares^  and  of  9442/.  Yfs.  7d.  due  from 
the  bankrupt^  subject  to  the  payment  of  the  unpaid 
l^ades,  which  amounted  to  about  4000/.  and  a  small 
sum  due  for  costs. 

Mr.  Bacon  and  Mr.  Seltvyn,  in  support  of  the  appeal. 

The  trust  estate  being  now  a  clear  fund^  the  case  is 
simply  one  of  cross  demands  between  the  Respondent 
and  the  bankrupt.  The  Respondent  is  therefore  entitled 
to  one-half  of  the  9442/.  I7s.  7d.  due  from  the  bank- 
rupt^ and  the  bankrupt  is  entitled  to  half  of  the  produce 
of  the  Carron  shares^  after  deducting  the  4000/.  due  in 
respect  of  legacies^  and  the  56/.  4s,  for  costs.  The  deduc- 
tion leaves  nearly  1000/.  due  to  the  bankrupt  on  this  ac- 
count^ and  this  must  be  set  off  against  the  4500/.  due 
from  him  to  the  Respondent.  On  no  principle  can  the 
Respondent  be  allowed  to  prove  for  the  bankrupt's  share 
in  the  9442/.  17s.  7d.  as  well  as  his  own. 

Mr.  Daniel  and  Mr.  W.  Morris,  for  the  Respondent. 

The  bankrupt's  estate  can  be  entitled  to  nothing  until 

the 
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1852.  tlie  trust  fund  is  replaced  which  has  been  lost  through 
^^^^^j;^  his  default.  The  co- trustee  is  the  proper  person  to  proTC 
TuBNSB.  for  it.  When  the  dividend  has  been  received,  that 
amount,  with  the  produce  of  the  Carron  sharesy  will  con- 
stitute, after  payment  of  the  l^acies,  the  dear  trust 
fund.  Out  of  this  the  Respondent  must  be  paid  his 
share  of  the  total  clear  residue,  as  it  would  have  stood 
but  for  the  bankrupt's  de&ult.  If  anything  ia  left  after 
deducting  this  amount,  it  will  belong  to  the  bankrupt's 
estate.  The  deficiency  in  the  bankrupt^ a  share  will  he 
that  which  he  has  himself  already  applied  to  his  own 
use,  no  part  of  which  can  fisdrly  be  charged  against  the 
Respondent.  Suppose  the  legacies  had  amounted  to 
6000/.  instead  of  4000/.,  the  bankrupt  would  have  had 
his  share  in  full,  and  if  the  Appellants  are  right,  the 
Respondent  would  receive  such  dividend  only,  if  any,  on 
his,  as  would  be  payable  from  the  bankrupt's  estate. 

[The  LoBD  Justice  Lobd  Cbanwobth. — If  before 
the  bankruptcy  the  bankrupt  had  paid  to  the  Respond- 
ent 3351/.  19«.  ^\d.  there  would  have  been  an  end  of  all 
question  between  them.  Can  the  proof  be  for  any 
greater  amount  ?] 

They  referred  to  Morris  v.  lAvie  (a). 

Cur.  adv.  tmlt. 

July  10.  The  Lord  Justice  Lobd  Cbanwobth  (after  stat- 

ing the  case  as  above  set  out),  said : 

The  testator's  estate  now  consists  of  the  Carron  shares, 
and  the  9442/.  178.  7d.  due  from  the  bankrupt.  Out  of 
these  fimds  the  unsatisfied  legacies  must  be  provided  for, 

as 
(a)  lY.^C.  a  C.  380. 
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as  must  also  a  sum  of  56/.  4«.  said  to  be  due  for  law  ex-  1852. 
penses^  assuming  that  sum  to  be  really  due.  After  satisfy-  ^'^^"^!!il 
ing  these  two  claims^  the  bankrupt  and  John  Crosthwaite,  Tubnbb. 
of  Thamthwaite,  will  in  fact  be  tenants  in  common  of  all 
which  remains  in  equal  moieties.  John  Crosthwaite,  of 
Thomthwaite,  will  be  entitled  to  retain  whatever  may 
remain  of  the  Carron  shares^  after  satisfying  the  legacies 
and  law  expenses^  towards  satisfying  his  share  of  the 
residue^  and  against  that  the  bankrupt  has  a  right  to  set 
off  a  sum  equal  to  what  shall  be  so  retained,  and  this  will 
go  in  reduction  of  the  sum  of  9442/.  17«.  7d.  due  firom 
him.  The  balance^  after  making  that  deduction,  is  a  sum 
to  which  he  and/oAn  Crosthwaite,  of  Thomthwaite,  are 
entitled  in  equal  moieties,  and  therefore  John  Cros^ 
thwaite,  of  7%om/AM;ai/e,  will  be  entitled  to  prove  for  one 
moiety  of  that  sum  for  his  own  benefit.  The  result  of 
this,  according  to  the  figures  given  to  us,  will  be,  that 
the  proof  stand  for  only  3351/.  I9s.  5^^.,  as  contended 
for  by  Mr.  Bacon,  on  behalf  of  the  assignees. 

We  arrive  at  this  conclusion  on  the  assumption  that 
the  sums  with  which  the  bankrupt  is  chargeable  on  ac- 
count of  his  receipts  are  correctly  stated  as  amoimting 
to  12,668/.  2s.  Srf.,  and  his  payments  to  3215/.  5*.  Irf. 
Of  course  if  this  is  disputed,  John  Crosthwaite,  of  Thom- 
thwaite, is  not  bound  by  the  bankrupt's  admissions  and 
statements  as  to  his  receipts  and  payments.  But  what- 
ever may  be  their  amount,  the  principle  on  which  the 
proof  must  be  made  will  be  the  same. 

The  proof  to  the  extent  of  9442/.  I7s.  7d.  was  admit- 
ted, on  the  principle  that  proof  might  be  made  to  the  full 
extent  of  the  assets  for  which  the  bankrupt,  as  executor 
and  trustee,  was  accoimtable.  This  would  have  been 
quite  right  if  the  bankrupt  had  not  himself  been  one  of 
the  parties  interested  in  the  balance  due  from  him.    But 

being 
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Yolved  in  the  baDkruptcy.    Tliis  arrangement^  however,        1852. 
leaves  the  bankrupt  still  a  debtor  to  the  Respondent  for      ^^""^^J^l 
part  of  his  share  of  that  portion  of  the  estate,  and  the      Tubxxb. 
'amount  of  the  proof  must,  I  think,  be  regulated  accord- 
ingly. 

Thus,  according  to  my  view,  the  Respondent  will  pay 
the  whole  of  the  imsatisfied  l^acies,  and  the  outstanding 
demand  for  costs,  debiting  the  bankrupt  with  half,  which 
half,  and  as  much  as  can  be  of  the  Respondent's  moiety 
of  the  sum  in  the  bankrupt's  hands  at  the  bankruptcy, 
must  be  paid  by  means  of  the  bankrupt's  half  of  the 
Carron  property.     The  proof  to  be  for  the  deficiency. 


On  this  day  ^^^^  10. 

Mr.  Daniel  and  Mr.  W.  Morris  moved  upon  notice, 
that  the  above  appeal  might  be  reheard  before  their 
Lordships,  and  that  the  order  made  thereon  might  be 
varied.  They  stated  that  the  order  made  on  the  appeal 
rested  still  in  minutes,  and  that,  since  the  hearing, 
material  considerations  had  occurred  to  them,  which  had 
been  either  not  at  all  or  not  sufficiently  presented  to  the 
.Court  upon  that  occasion. 

They  cited  Ea parte  Hinds  {a). 

Mr.  Bacon  and  Mr.  Selvryn  opposed  the  application, 
and  said  that  it  was  precluded  by  the  16th  section  of  the 
Bankrupt  Law  Consolidation  Act  1849,  which  provides 
that  if  no  petition  of  appeal  is  entered  within  twenty-one 
days  of  the  decision  of  the  Vice-Chancellor  (for  whom 
now  the  Court  of  appeal  was  substituted),  every  such  de- 
cision should  be  final. 

The 
(a)  SDeG.^  3,  619. 
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ly  [a),  Cole  v.  Muddle  [b),  Ex  parte  Turpin  (c),  Freeman       1852. 
V.  Lomas  (rf).  Ex  parte  Young  {e),  Ex  parte  Stephens  (/).      ^mTltrte 
They  contended  that  the  fact   of  the  receipt  of  the      Tubnbb. 
10^521/.  18«.  8 J.  by  the  bankrupt  and  Thomas  Raffles, 
in  the  way  in  which  it  had  been  received  by  them,  had 
been  concealed  from  the  Respondent,  who  was  wholly 
ignorant  of  it,  and  that  this  amoimted  to  a  fraud  upon 
the  Respondent,  and  introduced  an  important  element 
into  the  case,  which  had  not  been  sufficiently  brought 
before  the  Court  upon  the  former  hearing. 

Mr.  Bacon  and  Mr.  Selwyn,  for  the  assignees^  were 
not  called  upon  by  the  Court. 

The  Lord  Justice  Knight  Bbucb. 

It  is  not  my  present  impression,  nor  that  of  Lord 
Cranworth,  that  in  the  absence  at  least  of  actual  mis- 
representation, the  ignorance  of  the  Respondent  upon  the 
subject  of  the  bankrupt's  dealing  with  the  trust-monies 
in  his  hands  before  the  bankruptcy,  is  material.  Sup- 
posing his  ignorance  to  be  material,  it  is  not  clear  that  he 
could  be  heard  to  say,  after  executing  the  deed,  that  he 
remained  in  ignorance  as  to  what  had  become  of  the 
fund  of  which  he  had  undertaken  to  be  a  trustee.  Our 
present  impression  is,  that  the  order  already  made  is  the 
correct  order.  If,  however,  either  party  should  ask  for 
an  examination  viva  voce  of  the  bankrupt  we  will  con- 
sider the  application. 

An  application  for  a  viva  voce  examination  was  then 
made,  but  was  not  persisted  in,  and  the  motion  to  vary 
the  order  was  refused  with  costs. 

(a)  8  Sim.  180.  (e)  2  M.  4*  ^.  228 ;  and  see 

(b)  10  Rare,  186.  Ex  parte  Xing,  lb.  410. 

(c)  Mont.  443.  (/)  11  Vei.  24. 

(d)  9  Rare,  109. 
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V.  Goldring  (a),  Dickinson  v.  Shee  (A),  Glasscott  y,Day  (c),        1852. 

Alexander  v.  Broum  {d),  Harding  v.  Davis  {e),  Leather-  ^^^''^ 

dale  V.  Sweepstone  {/),  Kraus  v.  Arnold  {g),  Polglase  v.  Dakks. 
O/irer  (A),  i^ncA  v.  Brook  [i). 

The  Lord  Justice  Knioht  Bbuce. 

Mr.  Danks,  the  Appellant^  a  timber  merchant  at 
Great  Bridge  in  Staffordshire,  had  been  afber^  or  in  and 
after  the  year  1849^  employed  by  his  near  neighbour 
and  familiar  acquaintance  of  many  years^  Mr.  Farley  the 
Respondent,  a  publican  and  plumber  and  glazier,  to  do 
work  and  supply  materials  or  goods  for  him.  For  this, 
Mr.  Danks  had  sent  in  his  bill,  amounting  to  something 
between  96/.  and  97/.  Mr.  Farley  considered,  or  pro- 
fessed to  consider,  the  bill  too  high,  and  disputed  part  of 
it,  contending  that  the  amount  claimed  should  be  re- 
duced to  the  sum  of  85/.  lis.  lOd.;  so,  and  upon  no 
greater  matter, — upon  a  matter  that,  if  they  had  not 
good  sense  enough  to  settle  it  for  themselves,  some  re- 
spectable neighbour  would  probably,  upon  application, 
have  adjusted  for  them  in  an  hour, — began  (as  I  collect), 
the  career  of  cost,  and  heat,  and  hatred,  of  reproach, 
scandal,  and  misery,  in  which  they  are  now  engaged,  of 
which  neither  this  day  nor  this  year,  nor  perhaps  another 
will,  I  fear,  see  the  end,  and  which  seems  well  to  exem- 
plify an  old  English  saying,  that  the  mother  of  mischief 
is  no  bigger  than  a  midgets  wing.  Before  August  last, 
Mr.  Farley  professed  to  Mr.  Danks  to  be,  and  perhaps 

was 

(a)  2  Mau,  Sf  Set,  86.  (»)    1  Bing.  N,  C.  253.    See 

(b)  4  JSsp,  67.  also  Jackson  v.  Jacob,  3  Bing, 

(c)  6  Bsp,  48.  N.  a  869 ;  6  Scott,  79 ;  Suck- 
id)  1  Car.  if  P.  288.  ling  v.  Coney,  Noy,  74 ;  Black 
\e)  2  Car.  Sf  F.  77.  v.  Smith,  Feake,  88 ;  Lockyer 
(/)  3  Car.  Sf  F.  342.  v.  Jones,  Feake,  180,  n.';  Cole 
(g)  7  Moore,  69.  v.  Blake,  Feake,  179 ;  Bull  v. 
(k)  2  Cr.  ifJer.  16 ;  1  Frice,      Farker,  2  Dowl.  N.  S.  346. 

133 ;  2.  Tyr.  89. 
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1852.        was  able  and  willing,  to  pay  him  the  85/.  11*.  lOrf.,  if  he 

br*'^'"^      would  take  that  amount  in  full  of  his  bill.     This  Mr. 
Mix  parte 

Dauks.  Banks  refused  to  do,  and  high  or  abusive  words  passed  be- 
tween them,  or  at  least  from  one  to  the  other^  after  which 
Mr.  Banks,  without  suing  Mr.  Farley,  took  the  course 
of  proceeding  against  him  under  the  proyisions  of  the 
Bankruptcy  Act  to  which  the  82nd  section  belongs,  by 
what  is,  I  believe,  called  in  the  modem  dialect  of  bank- 
ruptcy a  trader-debtor-summons.  This  was  heard  at 
BirmingJiam  before  Mr.  Commissioner  BanieU  on  Sa- 
turday the  14th  of  Auffust  last,  when  Mr.  Farley  signed 
an  admission  of  the  85/.  11*.  lOd.  being  due,  disputed 
the  residue  of  the  demand,  and  made  the  usual  deposition 
of  his  belief  of  having  a  good  defence  against  it,  but  was 
not  required  to  give  a  bond  for  that  small  amount. 

Afterwards,  in  the  course  of  the  evening  of  the  same 
day,  that  happened,  of  which  the  nature  and  particulars 
have  been  so  much  discussed,  and,  in  some  respects  at 
least,  so  variously  represented  in  this  melancholy  liti- 
gation. For  avoiding  bankruptcy,  (which  Mr.  Farley 
seems  to  be,  and  all  along  to  have  been  desirous  to 
avoid,)  it  was  under  the  statute  necessary,  or  considered 
by  all  concerned  as  necessary,  that,  on  or  before  the 
23rd,  perhaps  on  or  before  the  2l8t  of  that  month,  he 
should  pay  or  tender  to  Mr.  Banks  the  admitted 
85/.  \\s,  lOrf. ;  and  there  is,  I  think,  no  room  for  rea- 
sonable doubt,  that  on  that  same  14th  of  August,  Mr. 
Farley  had  provided  himself  with  the  amount,  namely 
85/.  11*.  lOrf.  in  gold,  silver,  and  copper  money,  and 
took  from  Mr.  Harris,  the  clerk  of  Mr.  Reece,  the  pro- 
fessional agent  of  Mr.  Farley  at  BirmingJiam,  in  the 
Banl^ruptcy  Court,  his  advice  or  instructions  as  to  the 
manner  of  tendering  it  to  Mr.  Banks,  A  paper  exists, 
on  which  were  written,  I  am  persuaded,  on  that  occasion 
by  Mr.  Harris,  the  figures  "85/.  \\s.  lOrf./'  and  the 

words 
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'irords  "tender  and  offer  to  pay/^  those  being  the  ex-        1852. 
pressions  of  the  statute.  -^^      ^^ 

Dahjts. 

It  was  after  this  that  Mr.  Farley,  on  the  same  day^ 
accompanied  by  his  friend  or  acquaintance^  Mr.  Htighea, 
called  on  Mr.  Danks,  and  saw  him  at  his  office  at  Great 
Bridge,  It  is  stated  by  Mr.  Danks,  as  well  as  by  the 
other  two,  that  they  were  that  evening  with  him  in  his 
office  there.  And  the  whole  of  the  present  question 
between  the  litigants  has  been  treated  by  them  as  turn- 
ing on  what  took  place  in  the  office  during  that  inter- 
view, which  lasted,  if  more  than  two,  but  a  very  few 
minutes.  Upon  the  hypothesis  that  Mr.  Farley  and 
Mr.  Hughes  speak  the  truth,  Mr.  Farley  then  paid  to  Mr. 
Danks  the  85/.  11*.  lOrf. ;  so  that,  if  not  the  whole  of  the 
debt,  all  of  it  except  a  sum  not  exceeding  eleven  or 
twelve  pounds  was  then  discharged;  while,  upon  the 
hypothesis  that  Mr.  Danks  speaks  the  truth,  nothing 
was  paid  to  him,  and  Farley  continued,  and  yet  is,  in- 
debted to  him,  if  not  in  the  whole  sum  claimed,  at  least 
in  85/.  11*.  lOd.y  the  admitted  part  of  it.  This  par- 
ticular question  the  Commissioner,  I  believe,  by  the 
order  under  appeal,  decided  or  intended  to  decide  in  Mr. 
Farley's  favour ;  and  if  it  is  incumbent  on  us  in  the 
performance  of  our  duty  to  decide  it  either  for  or  against 
him,  we  must  not  shrink  from  doing  so. 

There  is,  however,  a  possible  view  of  the  case  which 
may  exempt  us  from  the  obHgktion.  Was  the  money, 
I  mean  of  course  the  85/.  11*.  lOrf.,  tendered  to  Mr. 
Danks  in  his  office  on  the  evening  of  the  14th  of  August 
by  Mr.  Farley?  If  that  really  took  place,  then,  whe- 
ther Mr.  Danks  received  or  refused  the  money,  there 
certainly  was  no  act  of  bankruptcy,  and  the  reversal  of 
the  adjudication  must  clearly  stand;  for  my  learned 
Brother  and  myself  continue  to  dissent  entirely  from 

Vol.  II.  P  P  P  D.  M.  G.     the 
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1852.        the  argument^  that  upon  the  true  construction  of  the 

^ir"^^"^^      statute  Mr.  Farley  could  not  avoid  an  act  of  bank- 
ed? parte 

Danks.  ruptcy  by  paying  or  tendering  the  85/.  11*.  lOrf.  to  Mr. 
Banks  before  the  15th  of  Auffust,  Now  this  point  must 
be  approached  and  considered^  not  only  with  great  at- 
tention and  caution^  but  without  failing  for  a  moment  to 
recollect^  firsts  that^  while  upon  the  disputed  fact  of  pay- 
ment (as  to  which  either  Mr.  Danks  is  grossly  perjured, 
or  Mr.  Farley  and  Mr.  Hughes  are  so)  the  mind  re> 
serves  itself  or  is  uncertain,  it  must  of  course  deem  the 
question  of  the  honesty  or  dishonesty  of  Mr.  Farley  and 
Mr.  Hughes  to  be^  in  that  respect  at  leasts  open ;  nez^ 
that  where  a  litigant  makes  a  deposition^  statement,  or 
representation  bearing  upon  the  matter  in  contest,  it 
may  be  and  frequently  is  reasonable^  it  may  be  and 
often  is  judicially  right,  to  believe  and  act  upon  a  part, 
while  not  believing  and  not  acting  upon  another  part,  of 
the  deposition,  statement,  or  representation ;  further,  that 
persons  who  have  conducted  themselves  disgracefully, 
basely,  and  criminally  are  not  necessarily  unavailable 
witnesses,  but  are  sometimes  believed  in  support  of  i 
case  which,  without  their  testimony,  would  fail;  and 
further,  that  when,  of  two  men  who,  equally  interested  or 
equally  disinterested,  are  also  of  equal  capacity  and  equal 
powers  of  observation  and  memory,  one  asserts  and  the 
other  denies  a  particular  occurrence  to  have  taken  place 
in  the  presence  of  both,  the  probability  or  improbabilitv 
of  the  occurrence,  independently  of  the  assertion  and 
denial,  is  not  to  be  disr^arded. 

After  adverting  to  the  evidence,  his  Lordship  said  : 

1  am  convinced  morally,  and  satisfied  judicially,  that 
the  Respondent,  when,  in  the  evening  of  the  14th  of 
August,  he  was  with  Mr.  Danks  in  Mr.  Danks^s  ofiBce, 
had  brought  thither,  and  had  actually  there  in  the  room, 
85/.  11 5.  lOrf.  in  gold,  silver,  and  copper  money.  Next,  for 

what 
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what  purpose  had  Mr.  Farley  brought  the  money  thither  ?        1852. 
The  same  evidence  and  considerations  which  have  con-      ^;;    "^"^ 

JLx  parte 

vinced  and  satisfied  me  that  he  had  the  money  with  him       Banks. 

there^  convince  and  satisfy  me  also  that  he  had  brought 

it  thither  for  the  purpose  of  tendering  it  to  Mr.  Banks, 

and,  if  he  would  accept  it,  paying  it  to  him  in  discharge 

of  that  portion  of  his  demand  which,  at  the  Bankruptcy 

Court  at  Birmingham,  in  the  early  part  of  that  day,  had 

been  admitted  by  Mr.  Farley  to  be  due  to  Mr.  Banks. 

Then  comes  the  question,  whether  Mr.  Farley,  when 
in  the  office,  either  produced  and  showed  the  money  to 
Mr.  Banks,  or,  after  addressing  him  on  the  subject, 
shook  the  money  or  part  of  it  in  a  bag  or  pocket,  so  that 
Mr.  Banks  heard  money  (to  use  a  phrase  used  in  the 
evidence)  '^  jingle.^^  That,  if  both  these  things  were  not, 
one  or  the  other  of  them  was  done,  is,  to  my  mind,  per- 
fectly clear.  This  last  question  may  or  may  not  be 
essential  or  material ;  but  that  to  which  I  now  come 
seems  certainly  so, — the  question,  namely,  whether  Mr. 
Farley  did  in  the  office  state  to  Mr.  Banks,  distinctly  and 
BO  as  to  be  heard  and  understood  by  him,  thus,  in  effect 
and  substance : — ^That  Mr.  Farley  had  brought  with 
him,  and  then  had  there,  85/.  \\s.  \0d,  for  the  purpose  of 
paying  to  Mr.  Banks,  and  offered  then  and  there  to  pay 
him  that  sum,  being  the  amount  admitted  to  be  due  to 
him  from  Mr.  Farley.  The  question  is  not,  I  say,  whe- 
ther these  very  words  were  used,  but  whether  Mr.  Far^ 
ley  expressed  himself  in  that  sense,  and  so  as  to  be  un- 
derstood in  that  sense  by  Mr.  Banks ;  and  it  is  my  opi- 
nion morally,  as  well  as  my  conclusion  judicially,  upon  all 
the  materials  before  the  Court,  that  this  question  ought 
to  be  answered  in  the  affirmative. 

[His  Lordship  then  adverted  to  the  portions  of  the 
evidence  bearing  upon  this  point.] 

P  P  P  2  Assuming 
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1852.  Assuming  my  views^  so  far  as  I  have  stated  them,  to 

^JTJ^^j;^  be  correct,  I  come  next  to  the  question,  whether  what  I 
Dakks.  have  represented  myself  as  considering  to  have  taken 
place  in  the  office  on  the  14th  of  Augnst  amounted  to  a 
legal  and  sufficient  tender  of  the  85Z.  11*.  lOrf.  by  Mr. 
Farley  to  Mr.  Banks ;  and  I  am  of  opinion  that  it  did, 
which  I  say  without  declaring  or  intimating  an  opinion 
whether  the  money  was  in  fact  produced  so  as  to  be 
actually  seen  by  him ;  for,  if  he  did  not  see  it,  but  de- 
sired to  see  it, — if  he  knew  not,  but  doubted  whether  his 
debtor  had  the  money  ready  then  and  there,  Mr.  Danh 
might  have  asked  to  see  it,  might  have  so  expressed  him- 
self or  acted  as  to  render  the  actual  exhibition  of  the 
naked  money  incumbent  on  Mr.  Farley.  But  firom  the 
evidence  it  is,  I  think,  clearly  to  be  inferred  that  if  it 
was  not  exhibited  in  an  uncovered  state,  Mr.  Danks  so 
expressed  himself  and  so  acted  as  to  render  that  unne- 
cessary and  to  dispense  with  it. 

He  does  not  appear  to  have  taken  any  objection  to  the 
invisibility  of  the  money,  if  it  was  invisible.  He  says  in 
effect  that  he  told  Mr.  Farley  that  he  would  not  receiTC 
it,  for  that  is  the  substance  of  what  Mr.  Banks  has  stated 
to  the  Court.  Whether  he  did  or  did  not  refer  Mr. 
Farley  to  his  attorney  is,  I  conceive,  upon  this  point  of 
tender,  not  at  all  material. 

To  this  conclusion,  namely,  that  there  was  a  legal  and 
sufficient  tender  of  the  85/.  \\s,  lOrf.  so  as  to  support 
even  a  plea  of  tender,  I  have  come,  after  an  examina- 
tion before  and  upon  Saturday  last,  of  all  the  authori- 
ties mentioned  during  the  argument  on  that  day  as  well 
as  some  others.  But  I  wish  to  add,  that  I  am  not 
quite  satisfied  that,  according  to  the  true  meaning  of  the 
Bankrupt  Law  Consolidation  Act  the  same  formality 
and  strictness  are  necessary  to  avoid  committing  an  act 

of 
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of  bankruptcy  under  the  82nd  section,  as  are  necessary        1852. 
to  support  a  plea  of  tender.     I  can  conceive  the  possi-      ^^"''"^ 
bility,  nay  likelihood,  of  oppression  and  injustice  arising       Danks. 
from  so  holding,   which  I  say,  not  certainly  the  less 
though  not  the  more  readily,  from  what  Lord  Tenterden, 
in  one  of  the  cases  cited,  appears  to  have  said,  as  to  the 
diflSculty  of  supporting  a  plea  of  tender. 

Nor  is  it  clear  to  me  that  it  would  be  the  duty  of  this 
jurisdiction  to  allow  a  man  to  be  declared  a  bankrupt 
under  the  82nd  section,  in  circumstances  such  as  those 
which  I  believe  to  exist  here,  even  if  rigorously  in  point 
of  strict  law  there  was  an  act  of  bankruptcy  committed, 
which,  as  I  have  said,  I  do  not  think. 

These  views  of  the  case,  or  of  a  portion  of  the  case, 
render  it  allowable  for  me  to  abstain,  as  I  do,  from  ex- 
pressing or  intimating  an  opinion  whether  Mr.  Danks 
received  or  did  not  receive  the  money  alleged  to  have 
been  paid  to  him. 

I  need  scarcely  add,  that  in  all  that  I  have  been  say- 
ing I  have  assimied,  in  the  Appellant^s  favour,  that  there 
must  have  been,  under  the  82nd  section  of  the  Bank- 
ruptcy Act,  an  act  of  bankruptcy  committed  by  Mr. 
Farley,  if  he  neither  paid  nor  in  any  sense  tendered  or 
oflfered  to  pay  the  85/.  11*.  lOrf.  to  Mr.  Danks. 

That,  however,  I  wish  to  be  understood  as  having  as- 
sumed merely  for  the  purpose  of  the  argument.  I  am 
not  at  present  satisfied  that,  on  the  hypothesis  of  fact 
just  supposed,  there  was,  upon  the  true  construction  of  the 
statute,  an  act  of  bankruptcy,  seeing  what  had  taken 
place  at  the  Bankruptcy  Court  of  Birmingham  on  the 
14th  o{  August  [a).  As  to  this,  however,  I  give  no  opi- 
nion, 

(a)  It  has  now  been  decided  have  been  an  act  of  bankruptcy, 
in  tiie  Conrt  of  Exchequer  See  Oldfield  v.  Dodd,  8  Errk. 
Chamber  that  there  would  not      678. 
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1852.       nion^  continuing  to  think,  that,  had  it  been  necessary  to 
^^^^'^^      decide  the  point,  it  would  have  been  right  to  endeayour 
Davks.       to  have  it  argued  and  decided  in  the  piesence  of  the 
Lord  Chancellor. 

However  the  law  in  that  particular  respect  may  be,  I 
am  of  opinion  that  the  Commissioner's  reversal  of  the 
adjudication  of  bankruptcy  in  this  case  ought  not  to  be 
disturbed,  and  that  the  petition  of  appeal  must  conse- 
quently be  dismissed ;  but  that  the  Respondent's  costs 
should  be  reserved  until  after  judgment,  whether  by  dis- 
continuance, or  of  nonsuit,  or  otherwise  for  or  against 
him  in  the  pending  action,  or  further  order,  with  liberty 
to  apply. 

The  Lord  Justice  Lord  Cranworth. 

I  entirely  concur  in  what  my  learned  Brother  has  said, 
except  (he  will  allow  me  to  say)  that  I  doubt  whether 
the  tender,  in  order  to  prevent  an  act  of  bankruptcy, 
must  not  be  a  strict  legal  tender.  I  do  not  think  that 
question  arises,  but  I  wish  to  guard  myself  against  as- 
senting to  that  proposition.  And  I  understand  that  my 
learned  Brother  merely  doubts.  As  at  present  advised, 
I  think  there  must  be  either  actual  payment  or  actual 
tender,  so  that  if  an  action  were  brought,  there  might  be 
pleaded  either  tender  or  pajrment,  just  in  the  same  way 
as  if  there  had  been  no  proceeding  in  bankruptcy. 

But  I  am  of  opinion  that  in  order  to  make  out  an  act 
of  bankruptcy,  the  onus  is  on  Mr.  Banks  to  prove  that 
there  was  no  tender  and  no  pajrment.  There  is  no  act 
of  bankruptcy  arising  from  the  admission  of  the  debt, 
if  the  debtor  afterwards  pays  it,  but  if  he  does  not  after- 
wards pay  or  tender  it,  the  admission  constitutes  an  act  of 
bankruptcy.  In  order  to  prove  that  an  act  of  bankruptcy 
has  been  committed,  the  person  who  is  to  establish  this 
must  prove  positively  that  the  debtor  signed  the  admis- 
sion. 
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sion^  and  negatively  that  he  did  not  pay^  and  did  not        1852. 
tender.     The  question^  therefore,  before  us  is,  has  Mr.     ^g^T^J^ 
Banks  satisfied  us  that  Mr.  Farley  did  not  tender  or  did       Dakks. 
not  pay  this  debt?      Now,   I   feel  a  relief,  like  my 
learned  Brother,  in  not  finding  it  our  duty  to  decide  who 
is  the  criminal  in  this  case.     Putting  the  matter  in  the 
most  favourable  view  for  Mr.  Banks,  not  only  do  I  think 
that  he  has  not  proved  that  there  was  no  tender,  but  I 
think  upon  no  possible  supposition  can  we  come  to  the 
conclusion  otherwise  than  there  was  a  tender. 

Now,  in  order  to  make  a  tender,  I  assume  that  the 
person  pleading  the  tender  must  either  have  actually 
produced  the  money,  or  have  been  ready  and  able  to 
produce  it,  and  only  be  prevented  &om  producing  it  by 
the  other  party  dispensing  with  his  so  doing.  And  in 
my  opinion,  for  the  reasons  which  have  been  very  fully 
pointed  out  by  my  learned  Brother,  it  is  clear  to  demon- 
stration that  Mr.  Farley  had  the  money,  the  exact  sum ; 
that  he  had  it  there  for  the  purpose  of  tendering  it ;  that 
he  came  instructed  by  his  solicitor  as  to  the  mode  in 
which  he  was  to  make  that  tender,  and  that  he  did  make 
that  tender ;  make  the  ojQFer  to  produce  it,  even  supposing 
the  money  was  never  out  of  his  pocket. 

It  appears  to  me  conclusively  established,  that  Mr. 
Farley y  coming  with  the  money  in  his  pocket  for  the  pur- 
pose of  tendering  it,  did  say,  in  ejQFect,  to  Mr.  Banks, 
"I  have  the  money  here,  85/.  11*.  lOrf. ;  here  it  is.  I 
tender  and  ojQFer  to  pay  you."  Mr.  Farley,  as  we  know, 
says  not  only  that  he  did  that,  but  that  he  produced  it, 
and  goes  on  to  say  that  it  was  accepted  and  taken.  Sup- 
pose he  did  not  produce  it,  I  think  Mr.  Banks's  evidence 
amounts  to  a  clear  dispensation  with  the  production,  be- 
cause what  he  says  is  this,  "  You  are  wasting  your  time. 
Sir.     I  will  have  nothing  to  do  with  it ;  you  have  come 

too 
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1852. 

Ex  parte 
Daiyks. 


too  late  ;  you  must  go  to  Mr.  MotteramJ*  It  appesn 
to  me  that  that  is^  on  all  the  authorities,  both  in  point  of 
precedent  and  in  point  of  good  sense^  a  dispensation  with 
any  farther  proceedings  towards  a  tender.  Mr.  Farley 
had  the  money,  offered  to  pay  it,  was  ready  to  produce  it, 
and,  according  to  his  own  statement,  did  produce  it; 
and,  according  to  the  statement  of  the  creditor,  did  not 
produce  it  only  because  his  creditor  told  him,  '^  It  is  of 
no  use ;  you  are  wasting  your  time ;  go  away ;  I  will  not 
receive  it;  go  to  my  solicitor.*'  Therefore,  it  appears 
to  me  that  Mr.  Banks  not  only  has  not  proved  an  ad- 
mission, and  that  there  was  no  tender,  but  it  is  distinct 
upon  the  evidence  that  though  there  was  an  admission, 
there  was  a  subsequent  tender. 


J!Vbv.23. 


Ex  parte  THOMAS  EYRE  AND  CHARLES 

HIGGINS. 


In  the  Matter  of  CHARLES  BELTON. 


Before  The     HpHIS  was  the  petition  of  the  petitioning  creditois 

appealing  from  the  decision  of  the  Commissioner, 
whereby  the  bankrupt's  certificate  was  allowed  as  of  the 
second  class,  with  a  suspension  of  three  months,  and 
praying  for  its  total  refusal.  The  affidavit  of  service  of 
the  petition  on  the  bankrupt  only  proved  service  at  his 
last  known  place  of  abode  in.  England;  but  affidavits 
were  read,  stating  that  the  bankrupt  had  gone  to  reside 
at  BoulognCy  and  that  although  the  utmost  diligence 

had  been  used  to  serve  the  petition  on  him  there,  all 

nipt,  who  had  attempts 

gone  out  of  ^ 

the  jurisdiction,  but  no  order  had  been  obtained  for  such  senice.  Held,  that 
the  petition  must  be  dismissed,  and  could  not  be  ordered  to  stand  over  for  ka^ 
to  be  obtained,  notwithstanding  the  bankrupt  appeared  by  counsel  to  take  the 
objection. 


LoBDs  Jus 

TICES. 
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attempts  for  that  purpose  had  been  unsuccessful.     No        1852. 
order  had  been  obtained  for  service  at  the  bankrupt's     ^^  ^^^^ 
last  known  place  of  abode.  Eybb. 

Mr.  Renshaw  appeared  in  support  of  the  petition. 

The  Lord  Justice  Knight  Bruce  said^  that^  without 
an  order^  the  service  on  the  bankrupt  was  not  sufficient. 

Mr.  Renshaw  asked  that  the  petition  might  be  allowed 
to  stand  over  for  an  order  to  be  obtained  for  substituted 
service. 

The  Lord  Justice  Knight  Bruce. 

According  to  the  old  practice^  petitions  to  stay  certi- 
ficates never  used  under  such  circumstances  to  be  ordered 
to  stand  over.  If  not  properly  served,  they  were  always 
dismissed. 

Mr.  Renshaw. —^ut  the  bankrupt  appears  by  counsel. 

The  Lord  Justice  Knight  Bruce. 

The  practice  used  to  be  that  he  might  appear  and 
object  to  the  want  of  service.  Has  that  practice  been 
altered?  My  impression  is,  that  unless  the  practice  has 
been  changed  the  petition  must  be  dismissed. 

The  Lord  Justice  Lord  Cranworth. 

There  seems  an  anomaly  in  the  bankrupt  appearing 
and  yet  objecting  to  want  of  service ;  but  if  the  practice 
is  settled,  we  should  not  alter  it  on  this  application. 

Mr.  Glasse,  for  the  bankrupt,  referred  to  Ex  parte 

Hopley  (a).  Ex  parte  Groome  (6),  Ex  parte  Het?ierinff^ 

ton  {c),  and  the  cases  there  cited. 

The 

(a)  2J.^W.  220.  (h)  Buck.  39. 

(e)  1  MotU.  Sf  A.  607. 
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JEr  parte 
Etbx. 


The  LojEU)  Justice  Knioht  Bruce. 

I  am  afraid  that  the  practice  is  settled.  Would  the 
Petitioners  prefer  to  have  their  petition  dismissed  with« 
out  costs  as  against  the  bankrupt^  undertaking  not  to 
file  another^  or  to  have  it  simply  dismissed  with  costs? 

The  Petitioners  electing  the  former  altematiyey  the 
petition  was  dismissed  with  costs  as  against  the  asfligneei^ 
and  without  costs  as  against  the  bankrupt,  the  Petitionen 
undertaking  not  to  file  another  petition  for  the  same 
purpose. 


Bee.  7.       Ex  parte  FREDERICK  HODGSON  EVANS  AND 

EMILY  AGNES  WASS. 

In  the  Matter  of  CHARLES  WENTWORTH  WASS. 


^T^HIS  was  a  petition  by  way  of  appeal  bom  the  deci- 
sion of  Mr.  Commissioner  Evans,  rejecting  a  proof. 
By  the  settlement  made  previously  to  the  marriage  of 
the  bankrupt,  C.  W.  Wass,  dated  the  27th  May  1851, 
the  bankrupt,  amongst  other  things,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  with 
the  Appellants,    their    executors,   administrators,   and 

oSt of ^efost  ^'^^^^^^  ^  *^®  following  words :  " In  case  the  said  in- 
tended marriage  shall  take  efifect,  the  said  C  W.  Wa$9 
and  his  heirs,  executors,  or  administrators,  shall  and 

or  capitalized  ^"^^ 

income,  of  or  to  which  he  shotild  be  or  become  possessed  or  in  anywise  entitled 
after  the  solemnization  of  the  marriage  within  six  months  after  he  should  "  haTe 
become "  so  possessed  or  entitled.  The  trader  was  at  the  time  possessed  of 
stock  in  trade  and  efiects  exceeding  in  value  3000/.,  and  so  continued  for  more 
than  six  months  after  the  date  of  the  settlement,  but  did  not  after  the  marria|;e 
acquire  additional  property  to  that  amount.  He  became  bankrupt  after  the 
expiration  of  the  six  months.  Held,  that  the  event  contemplated  uy  the  cove- 
nant had  hapnened  before  the  bankruptcy,  and  that  there  was  a  breach  of  the 
covenant  entitling  the  trustees  to  prove. 


Before  The 
LoBDs  Jus- 
tices. 

Bj  an  ante- 
nuptial set- 
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the  trustees 
of  it  to  pay 
them  30(K)Z. 
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will  out  of  the  first  capital  money,  or  real  or  capita}  1852. 
personal  estate  or  capitalized  income,  of  or  to  which  he  17'''^'"^ 
shall  be  or  become  possessed  or  in  anjrwise  entitled  after  Eyaits. 
the  solemnization  of  the  said  intended  marriage,  pay  or 
cause  to  be  paid,  within  six  calendar  months  after  he 
shaU  have  become  so  possessed  or  entitled  as  aforesaid, 
unto  the  said  F.  H,  Evans  and  C.  Hawker^  their  exe- 
cutors, administrators,  or  assigns,  the  sum  of  30002. 
sterling ;  nevertheless,  upon  the  trusts  and  with,  under, 
and  subject  to  the  powers,  provisoes,  agreements,  and 
declarations  hereinafter  expressed  and  declared  of  and 
concerning  the  same ;  that  is  to  say,  upon  trust  that  they, 
the  said  F,  H,  Evans  and  C  Hawker y  and  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  survi- 
vor, and  their  or  his  assigns  (hereinafter  called  the  said 
trustees  or  trustee),  do  and  shall  during  the  life  of  the  said 
C  W,  fVass  permit  the  said  sum  of  3000/.  to  remain  upon 
the  security  of  his  said  covenant,  until  the  said  trustees 
or  trustee  shall  be  required  to  call  in  the  same  by  his 
said  intended  wife,  such  request  to  be  signified  by  writing 
under  her  hand,  or  in  case  of  and  after  her  death  in  the 
lifetime  of  the  said  C  W.  Wass,  for  and  during  such 
time  as  the  said  trustees  or  trustee,  in  their  or  his  un- 
controlled and  absolute  discretion,  and  without  being  ac- 
countable for  the  exercise  of  such  discretion,  or  being 
considered  guilty  of  a  breach  of  trust  for  such  permis- 
sion, or  for  omitting  to  caU  in  and  require  payment  of 
the  same  sum  of  3000/.  or  any  part  thereof,  shall  think 
proper.  But  in  case  the  said  C.  FF.  Wass  shaU  die 
whilst  the  said  sum  of  3000/.  or  any  part  thereof  shall 
remain  unpaid,  or  in  case  of  such  request  in  writing  as 
aforesaid  being  made  to  the  said  trustees  or  trustee  by 
the  said  intended  wife,  or  in  case  in  the  event  of  and 
after  her  death  in  the  lifetime  of  the  said  C  W,  Wass, 
the  said  trustees,  if  more  than  one,  shall  unanimously, 
or  the  only  trustee  for  the  time  being  shall  in  his  abso- 
lute 
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1852.  lute  discretion^  think  fit,  then  and  in  any  of  the  said 
^"^^  ^.  cases^  upon  trust  that  they  the  said  trustees  or  trustee 
Etjlks.  shall,  as  soon  as  conveniently  might  be  after  the  deoene 
of  the  said  C.  W,  fVass,  or  after  such  request  in  writing 
as  aforesaid  shall  be  made  to  the  said  trustees  or  tras- 
tee  by  the  said  intended  wife,  or  they  or  he  shall  after 
her  death  in  the  lifetime  of  the  said  C.  W.  Wass  think 
fit  in  manner  aforesaid  so  to  do  (as  the  case  may  be), 
call  in  and  receive,  and  if  necessary  or  expedient  take 
and  use  such  compulsory  ways  or  means  at  law  or  in 
equity  as  they  or  he  shall  consider  proper  for  the  pur- 
pose of  enforcing  or  compeUing  payment  of  the  said  sum 
of  3000/.  or  any  part  thereof  which  shall  remain  unpaid 
by  the  said  C.  W.  Wass,  and  shall  stand  possessed  of  the 
same  sum  and  every  part  thereof,  as  and  when  the  same 
shall  be  received,  upon  the  trusts  hereinafter  declared 
concerning  the  same.^^  The  trusts  of  the  money  were 
for  investment  and  payment  of  the  dividends  to  the  wife 
for  life  for  her  separate  use,  without  power  of  anticipa- 
tion ;  and  as  to  the  capital,  for  the  issue  of  the  marriage, 
with  an  ultimate  trust  for  the  bankrupt  after  tbe  death 
of  his  wife,  in  the  event  of  there  being  no  child  of  the 
marriage  becoming  entitled  under  the  preceding  trusts. 

The  marriage  took  place  in  May  1851,  and  the  bank- 
rupt was  then,  and  down  to  the  time  of  the  bankruptcy, 
continued  possessed  of  stock  in  trade,  consisting  of  pic- 
tures, bronzes,  and  other  works  of  art,  goods,  and  monies 
used  in  his  trade  of  a  picture-dealer,  far  exceeding  the 
3000/. 

The  adjudication  took  place  on  the  13th  of  Matf 
1852,  and  the  3000/.  not  having  been  paid  to  the  trus- 
tees, they  tendered  the  proof  in  question  for  that  amount 
The  Commissioner,  however,  held  that  the  words  of  the 
covenant  pointed  to  some  future  savings  or  acquisitions 

of 


CASES  IN  CHANCERY.  951 

of  property,  and  that  as  there  was  no  proof  of  property        1852. 
to  the  amount  of  3000/.  having  been  acquired  after  the      "^^^^^ 
marriage,  no  breach  of  covenant  had  taken  place.  Evans. 

Mr.  Follett  and  Mr.  Caillard,  in  support  of  the  appeal, 
cited  from  McCullocKs  "  Commercial  Dictionary  "  {a), 
the  following  explanation  of  the  word  "  capital :"  "  but  in 
commerce,  and  as  applied  to  individuals,  it  is  understood 
to  mean  the  simi  of  money  which  a  merchant,  banker, 
or  trader  adventures  in  any  undertaking.'^ 

Mr.  Lee,  for  the  assignees. 

The  bankrupt  never  had  capital  or  capitalized  income. 
Adam  Smith,  in  Chapter  I.  of  "  Wealth  of  Nations,*' 
Book  II.,  thus  explains  capital :  '^  His  whole  stock,  there- 
fore, is  distinguished  into  two  parts.  That  part  which 
he  expects  is  to  aflford  him  his  revenue  is  called  his 
capital.  The  other  is  that  which  supplies  his  immediate 
consumption,  and  which  consists  either  first,  in  that  por- 
tion of  his  whole  stock  which  was  originally  reserved  for 
this  purpose ;  or  secondly,  in  his  revenue,  from  whatever 
source  derived,  as  it  gradually  comes  in ;  or  thirdly,  in 
such  things  as  had  been  purchased  by  either  of  these  in 
former  years,  and  which  are  not  yet  entirely  consumed ; 
such  as  a  stock  of  clothes,  household  furniture,  and  the 
like.  In  one  or  other,  or  aU  of  these  three  articles,  con- 
sists the  stock  which  men  commonly  reserve  for  their 
own  immediate  consumption.''  At  all  events,  the  bank- 
rupt did  not  become  possessed  of  it  after  the  date  of  the 
settlement.  The  words  ^' shall  be  or  become"  cannot 
apply  to  property  which  he  had  at  the  time.  If  this  had 
been  intended  to  be  comprised  in  the  covenant,  the 
words  would  have  been  "  if  the  said  C  W.  Wass  is  now 
or  shall  become."  The  stipulation  as  to  the  time  of 
payment,  which  is  to  be  within  six  months  after  he  shall 

have 
(a)  Page  250,  2nd  edit. 
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1852.  haye  become  so  possessed  or  entitled^  removes  any  doubt, 
^w^^*^^  if  there  could  be  any,  as  to  this.  A  mere  contingent 
Eyxitb.       liability  which  had  not  become  a  debt  at  the  time  of  die 

bankruptcy,  cannot  be  the  subject  of  proof:  Ex  parte 

Davies  {a). 

The  Lord  Justice  Enioht  Bruce. 

Considering  the  very  strange  language  of  this  instra- 
ment,  unlike  any  which  I  have  ever  met  with^  I  cannot  fed 
surprise  that  different  minds  should  take  different  views 
of  the  interpretation  of  it.  My  impression  however  is, 
that  no  portion  of  the  words  "be  or  become  entitled ** 
ought  to  be  rejected ;  nor  do  I  think  that  in  such  a  case 
the  force  properly  belonging  to  these  words  ought  to  be 
diminished  by  reason  of  the  circumstance  that  when  tbe 
expression  "  become ''  is  used  afterwards^  it  is  not  ac- 
companied by  tbe  word  "be.*^  Bearing  in  mind  that 
expression,  and  also  bearing  in  mind  the  extensive  range 
of  the  terms  ''  capital  money,  or  real  or  capital  penonal 
estate,  or  capitalized  income,*^  I  am  of  opinion  that 
there  was  a  breach  of  the  covenant  contained  in  this 
settlement :  for  the  marriage  took  place  more  than  six 
calendar  months  before  the  bankruptcy,  and  I  think  it 
satisfactorily  proved  that  at  the  time  of  his  marriage  Mr. 
Was8  was  worth  3000/.  and  upwards,  beyond  all  debts. 
On  the  best  construction  that  I  can  put  upon  these  un- 
accountable words,  it  appears  to  me  that  at  the  end  of 
six  calendar  months  there  was  a  breach  of  the  covenant, 
entitling  the  trustees  to  recover  the  3000/.  With  great 
deference,  therefore,  to  the  opinion  entertained  by  the 
learned  Commissioner,  I  think  the  proof  of  the  trustees 
ought  to  be  admitted. 

TTie  Loan  Justice  Lord  Cran worth. 

I  am  of  the  same  opinion.     The  question  is,  whether 

the 
(a)  Mont.  121—297. 
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the  trustees  could  have  maintained  an  action  for  this 
sum  of  3000/.  at  the  end  of  six  calendar  months  after 
the  marriage.  For  this  purpose^  it  would  in  my  opinion 
have  been  sufficient  for  them  to  have  alleged  that  at  a 
period  within  six  calendar  months  from  the  time  of  the 
marriage  Mr.  Waas  was  possessed  or  entitled  to  capital^ 
money^  or  real  or  capital  personal  estate^  or  capitalized 
income^  to  the  extent  of  3000/.^  or  that  he  had  become 
so  entitled  within  that  time.  The  way  in  which  I  read 
these  words  is  this^  ''shall  be  paid  out  of  the  first  capital 
monies  to  which  he  should  be  or  become  possessed  or 
entitled.^'  Now  I  think^  that  as  he  was  so  entitled  at 
the  time  of  the  marriage^  he  was  entitled  within  that 
period^  and  that  that  averment  would  have  been  made 
out^  and  that  the  trustees  have  therefore  a  right  now  to 
prove. 


953 


1852. 

Ex  parte 
Evans. 


The  costs  of  all  parties  were  ordered  to  be  paid  out 
of  the  estate. 


Ew  parte  JOB  BROADHURST. 


Dee,  7,  17. 


In  the  Matter  of  JOB  BROADHURST, 
against  whom,  fee. 


^l^HIS  was  an  appeal  from  the  decision  of  the  Commis-     Before  The 

sioner.  refusing  to  annul  an  adjudication.     The    I^bdsJus- 

.  ,      .  TiCES  and 

ground  on  which  the  validity  of  the  adjudication  was   Mr.  Justicb 

disputed  was,  that  there  was  no  sufficient  petitioning       Maulb. 

J -J.  -J    J  i-i.  The  father  of 

creditors  debt.  a  continuing 

In  partner  cove- 
nanted with 
an  incoming  partner  that  the  debts  of  the  old  firm  did  not  exceed  a  certain  sum, 
and  that  if  they  did,  he  would  on  demand  pay  the  new  firm  or  the  creditors  of 
the  old  firm  the  amount  of  the  excess.  The  debts  exceeded  the  stipulated 
amount.  Held,  that  the  excess  did  not  constitute  a  good  petitioning  creditor's 
debt  against  the  father,  or  more  than  a  claim  for  unliquidated  damages. 


HUS8T. 
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1852.  In   March   1852,   Josiah  Perry   ^   William  Knight 

^^'"'''^^  Broadhurst  (the  son  of  the  Appellant)^  carried  on  bosi- 
Bboad-  ness  in  partnership,  as  earthenware  manufacturers  at 
JFenion  in  Staffordshire.  In  that  month  the  Respond- 
ent Edward  Walker  agreed  to  join  the  partnership,  and 
with  a  view  to  this  arrangement,  an  account  was  taken 
and  a  valuation  made  of  the  stock  in  trade,  utensils,  and 
partnership  e£fects,  and  of  their  debts  and  credits.  The 
debts  due  to  the  firm  were  valued  at  99/.  16s.  3\d. 

Partnership  articles  were  then  executed.  They  were 
dated  the  6th  March  1852,  and  were  made  between  Jo- 
nah Perry  of  the  first  part,  William  Knight  Broadkwnt 
of  the  second  part,  the  Respondent  of  the  third  part,  and 
the  Appellant  of  the  fourth  part.  They  contained  a  recital 
that  it  was  part  of  the  terms  of  the  agreement  upon  which 
the  Respondent  agreed  to  become  a  partner  with  Jomk 
Perry  and  William  Knight  Broadhurst^  that  the  Appel- 
lant should  covenant  with  the  Respondent  that  the 
debts  owing  to  the  late  firm  of  Perry  §•  Broadhurst, 
included  in  the  valuation,  and  accounted  at  their  full 
value,  would  realize  so  much  money  to  the  said  Josiah 
Perry,  William  Knight  Broadhurst,  and  the  Respond- 
ent, and  that  the  debts  owing  by  the  said  firm  of  Perr^ 
^  Broadhurst  would  not  exceed  the  amount  ehai^ 
to  the  account  thereof  in  the  valuation,  and  that  he 
would  pay  the  deficiency  in  the  former  case,  and  the 
excess  in  the  latter.  By  the  witnessing  part  of  the  deed, 
the  Appellant  covenanted  with  the  Respondent,  his  exe- 
cutors and  administrators,  that  the  debts  then  owing  to 
the  said  Josiah  Perry  ^  William  Knight  Broadhurst 
would  realize  to  the  said  Josiah  Perry,  William  Knight 
Broadhurst,  and  Edward  Walker,  in  the  whole,  the  sum 
of  99/.  16*.  3irf.,  being  the  amount  at  which  the  same 
had  been  valued,  and  that  if  the  same  did  not  realize  the 
said  sum,  the  Appellant  and  his  heirs,  executors,  and 

administrators 
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administrators  shotdd  and  \FOuld  on  the  demand  of  the        1852. 
said  E,  Walker,  his  executors  and  administrators,  pay      \^    ^ 
the  deficiency  unto  the  said  Josiah   Perry,   William       Bkoad- 
Knight  Broadhurst,  and  Edward  Walker,  and  ako  that 
the  debts  owing  by  the  said  Josiah  Perry  ^  Edward 
Knight  Broadhurst  did  not  exceed  1199/.  12*.  2\d.,  at 
which  sum  they  had  been  taken  in  the  account,  and  that 
if  they  should  exceed  that  sum,  the  AppeDant,  his  heirs, 
executors,  and  administrators  should  and  would,  on  the 
demand   of  the   Respondent,    his    executors   or  admi- 
nistrators, out  of  his  or  their  own  private  funds  pay 
to  the  said  Josiah  Perry,  William  Knight  Broadhurst, 
and  Edward  Perry,  or  to  the  persons  to  whom  the  same 
might  be  due,  the  sum  by  which  the  debts  last  aforesaid 
might  exceed  the  sum  last  aforesaid. 

After  giving  several  previous  notices,  the  Respondent, 
on  the  26th  of  June  1852,  caused  to  be  served  upon  the 
Appellant  a  notice  requiring  payment  to  be  made  to  him 
at  the  works  on  the  28th  of  June,  of  the  sum  of  1062/.  16s, 
1 1  d.,  in  respect  of  the  following  particulars  : — The  sum 
of  36/.  5*.  S^d,  as  being  the  amount  of  debts  and  monies 
comprised  in  and  forming  part  of  the  sum  of  99/.  16*.  S^d. 
mentioned  in  the  covenant,  and  which  said  sum  of 
36/.  5*.  S^d,  was  in  the  demand  stated  not  to  have  been 
as  to  part  thereof  realized,  and  the  further  sum  of 
1026/.  11*.  2ic/.,  therein  stated  to  be  the  excess  of  debts 
then  ascertained  to  have  been  due  and  owing  from  and 
by  Josiah  Perry  ^  William  Knight  Broadhurst,  over 
and  above  the  sum  of  1195/.  12*.  S^d,,  mentioned  in 
the  articles. 

Payment  not  ha^^ng  been  made  of  any  part  of  the 
sums  thus  demanded,  the  Respondent  petitioned  for  ad- 
judication in  bankruptcy  against  the  Appellant,  and  in 
his  aflBdavit  of  debt  depcsed  that  the  Appellant  was 

Vol.  II.  Q  Q  Q  n.  m.  g.    justly 
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1852.        justly  and  truly  indebted  to  him  in  the  sum  of  44-1/. 
br*"""^      78.  lOd.,  under  the  indenture  of  the  6th  March  1852, 

Ex  parte  ' 

Bboad-  inasmuch  as  the  debts  due  and  owing  by  the  said  Josudt 
Perry  Sf  William  Knight  Broadhursty  at  the  time  of  the 
execution  of  the  indenture,  amounted  to  1637/.,  being 
more  than  the  sum  of  1195/.  \%s.  2\d.  by  the  said  sum 
of  441/.  7s.  106?.,  and  that  the  Appellant  did  not  pay  the 
same  or  any  part  thereof  to  the  said  Jo9iak  Perry, 
William  Knight  BroadhuraU  if  Edward  Walker,  although 
the  same  was  demanded  of  him  by  the  said  Edward 
Walker ;  and  that  he  had  received  no  security  or  satis- 
&ction  whatsoever  for  the  said  sum  of  441/.  7$.  lOd.  or 
any  part  thereof  except  the  said  indenture. 

Upon  this  deposition  and  upon  depositions  as  to  the 
other  requisites,  the  Commissioner,  on  the  16th  of  October 
1852,  adjudicated  the  Appellant  a  bankrupt,  and  on  hk 
showing  cause  against  the  adjudication  it  was  confirmed. 

Against  this  decision  the  Appellant  now  appealed. 

When  the  appeal  had  been  argued,  their  Lordships 
offered  the  AppeDant's  counsel  their  choice  between  hav- 
ing the  appeal  re-argued  before  their  Lordships,  with  the 
assistance  of  a  common-law  judge,  or  to  have  the  appeal 
stand  over  with  leave  to  bring  an  action.  They  preferred 
the  former  alternative,  and  the  case  was  re-argued  before 
their  Lordships  and  Mr.  Justice  Maule,  by  one  counsel 
on  each  side.  The  arguments  were  substantially  the  same 
on  both  occasions. 

Mr.  Roll  and  Mr.  Roxburgh,  in  support  of  the  appeal 

This  is  the  case  of  a  mere  contract  for  indemnitv, 
where  no  loss  is  proved  to  have  been  sustained.  The 
Respondent  did  not,  on  becoming  a  partner  in  the  firm, 
become  liable  to  the  antecedent  debts.  The  onlv  interest 
which  he  had  in  their  payment  was  that  which  he  had  in 

the 
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the  credit  and  solvency  of  his  partners  remaining  unim- 
paired. It  is  not  shown^  nor  is  it  the  fact^  that  he  has 
8u£fered  any  loss  or  prejudice  by  the  difference  between 
the  estimated  and  actual  amount  of  the  debts  of  the  old 
firm.  If  he  had  suffered  any  prejudice,  it  would  not  be 
measured  by  that  difference.  Nor  is  that  difference 
agreed  to  be  paid  as  liquidated  damages.  Indeed^  from 
the  nature  of  the  case^  the  amount  could  not  be  ascer- 
tained without  the  intervention  of  a  jury.  Moreover, 
no  proper  demand  has  been  made,  that  served  upon  the 
Appellant  requiring  payment  to  be  made  to  the  Re- 
spondent, to  whom  the  Appellant  had  never  covenanted 
to  pay  anything. 


1852. 

Sx  parte 
Bboad- 

HUB8T. 


They  referred  to  Utter  son  v.  Vernon  (a).  Green  v. 
Bicknell  (i),  Taylor  v.  Young  (c),  Loosemore  v.  Rad' 
fordid),  Re  WiUisie). 


Mr.  Daniel  and  Mr.  Quain,  for  the  Respondent. 

There  is  nothing  unliquidated  or  unascertained  in  the 
demand  arising  under  this  contract.  It  is  an  express 
covenant  to  pay  to  the  Respondent  the  difference,  if  any, 
between  the  estimated  and  actual  amount  of  the  debts 
due  from  the  original  firm  at  a  definite  period  of  time. 
As  soon,  therefore,  as  it  is  ascertained  (as  it  now  is) 
what  that  difference  was  at  the  time  of  the  contract,  the 
contract  becomes  perfectly  definite,  and  the  sum  agreed 
to  be  paid  certain.  There  is  no  question  for  a  jury;  it 
would  not  even  go  to  the  Master.  The  averment  would 
be  that  the  actual  debt  exceeded  the  scheduled  debts  by 
441/.  78,  lOd.,  and  the  judgment  would  be  final.  There 
was  sufficient  consideration  for  the  contract,  namely,  the 

interest 


(a)  3  T.  E.  539. 

(b)  SA.^JS.  701. 

(c)  dJB.^A.  521. 


(d)  QM.SfW,  667. 

(e)  4  Exch,  530. 
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1852.  interest  which  an  incoming  partner  has  in  the  credit  of 
^■^"''■^  the  others.  It  being  therefore  a  positive  engagement  to 
Bboad-  pay  a  certain  sum^  founded  on  a  sufficient  consideration, 
and  not  contrary  to  any  rule  of  law  or  policy,  what  is 
there  to  prevent  effect  being  given  to  it  ?  The  Statute 
of  Limitations  would  run  from  the  time  of  the  demand 
made.  Every  debt  is  in  some  respects  uncertain,  and 
might  be  reduced  by  a  jury.  For  example,  a  debt  fcMr 
goods  sold  and  delivered,  or  on  a  solicitor's  bill,  might 
be  reduced.  But  these  are  nevertheless  good  petitioning 
creditors'  debts.  To  say  that  this  is  a  contract  of  in- 
demnity is  a  mere  gratuitous  and  unfounded  assumption. 
It  would  be  to  introduce  into  a  written  agreement  a  new 
term  upon  mere  speculation ;  for  nothing  about  indem- 
nity is  mentioned  in  the  instrument. 

They  referred  to  Ingledew  v.  Cripps  (a).  Ex  parte 
Moffatt  {b),  Ex  parte  Tlndal{c),  Young  v.  Tayhr  {d). 
Barber  v.  Butcher  {e),  Lethbridge  v.  Mytton  (/),  Ex 
parte  Southall  [g) . 

Mr.  Justice  Maule. 

I  think  that  this  is  not  a  demand  which  will  sustain 
an  adjudication.  [After  stating  the  circumstances  of  the 
case,  his  Lordship  said :]  It  is  clear,  from  the  recitals 
of  the  deed,  that  this  covenant  was  entered  into  solelv 
for  the  benefit  of  Mr.  Walker,  It  is  not  the  case  of  a 
covenant  with  Walker  on  behalf  of  Walker ,  Perry y  ^• 
Broadhurst,  Perry  ^  Broadhurst  have  no  interest  in 
it.  Walker  is  alone  interested.  That  being  the  state 
of  things,  it  seems  to  me  impossible  to  turn  this  cove- 
nant 

(a)  2  Ld.  Raym.  814.  (e)  8  Q.  B.  863. 

(6)  2M.D.Sr  D,  170.  (/)  2  B.  ii  Ad,  772. 

(c)  Mont,  375.  (p)  MofU.  Sf  Ch.  346,  656. 

(d)  8  Taunt,  315. 
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nant  into  a  contract  to  pay  a  liquidated  sum  to  Walker. 
The  covenant  would  not  be  performed  by  doing  tbat. 
It  would  be  performed  by  putting  Messrs.  Perry,  Broad- 
hursty  8f  Walker  in  the  same  position  in  which  they 
would  be  as  if  the  debts  due  from  and  to  the  firm  of 
Perry  ^  Broadhurst  had  not  been  greater  or  less  than 
the  stipulated  amounts  respectively.  That  was  alone 
the  object  of  the  covenant ;  and  as  there  is  no  covenant 
to  pay  ally  sum  to  Walker,  but  only  a  covenant  for 
something  out  of  which  Walker  would  derive  a  certain 
benefit,  it  could  not,  in  an  action  upon  the  covenant,  be 
considered  that  there  was  any  specific  sum  to  be  reco- 
vered. The  right  to  recover  in  such  an  action  would 
be  co-extensive  with  the  amount  of  damage  which 
Walker  had  sustained  by  the  debts  being  of  a  diflFerent 
amount,  and  it  would  be  impossible  to  make  it  the  sub- 
ject of  computation,  so  that  it  could  constitute  a  good 
petitioning  creditor's  debt. 


1852. 

Ex  parte 
Bboad- 

HUB8T. 


I  do  not  say  that  if  there  is  a  covenant  with  A.  to  pay 
a  sum  for  the  use  of  -4.,  B.,  and  C,  or  in  trust  for  them^ 
that  such  a  covenant  may  not  constitute  a  good  petition- 
ing creditor's  debt  in  A.  against  the  covenantor .  but 
here  there  does  not  appear  to  be  a  state  of  things  like 
that.  It  may  be  that  no  damage  has  been  sustained  of 
sufficient  amount  to  constitute  a  good  petitioning  credi- 
tor's debt.  There  is  nothing  to  show  that  the  damage 
is  of  the  amount  stated.  But,  whether  the  amount 
of  damages  is  greater  or  less,  it  is  not  a  demand  of 
that  character  which  will  constitute  a  good  petitioning 
creditor's  debt.  I  think  the  question  before  the  Court 
must  be  answered  in  the  negative. 

The  Lord  Justice  Knight  Bruce. 

We  are  much  indebted  to  the  learned  Judge  for  his 
valuable  assistance.     With  respect  to  the  views  taken  by 
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Ex  parte 
Bboad- 

HUB8T. 


my  learned  Brother  and  myself^  one  of  os^  at  the  conclu- 
sion of  the  first  argument^  entertained  the  view  which  hw 
now  been  expressed.  The  other  of  us  has  entertained 
doubt^  and  his  mind  is  not  now  free  from  doubt.  Bat, 
considering  the  nature  of  the  question^  and  the  weight  of 
the  two  opinions  that  have  been  formed  upon  it  here, 
he  considers  it  his  judicial  duty  to  withdraw  the  doabt 
which  did  not  amount  to  dissent.  The  bankruptcy  will 
therefore  be  annulled^  the  bankrupt  undertaking  to  bring 
no  action. 


Bee.  10.  ^^  P<^^^  CHARLES  PEMBERTON. 

In  the  Matter  of  WILLIAM  TYTHER,  a  Bankrupt 


rpHlS  was  an  appeal  from  the  decision  of  the  Commis- 
sioner directing  taxation  of  the  Appellant's  bill  of 
costs.  The  Appellant  had  been  solicitor  to  the  fiat  up  to 
the  month  of  July  1851,  when  he  was  discharged,  and 
another  solicitor  was  appointed.  He  had  before  the  end 
of  1850  delivered  his  bill  of  costs,  which  was  with  the 
proceedings,  and  had  retained  the  amount  out  of  the 
monies  received  by  him  on  •  account  of  the  estate,  but 
1850,  was  di»-  the  bill  had  never  been  taxed.     The  new  solicitor  be- 

t/tt/y  1861.       came  on  his  appointment  acquainted  with  these  facts, 

No  applica- 
tion tor  tax- 
ation was 
made  before 
October  1852. 
Held,  that  it 
was  not  con- 
sistent with 


Before  The 
LoBDs  Jus* 

TICES. 

The  solicitor 
to  the  fiat 
having  de- 
liyered  his 
bill  of  costs, 
and  retained 
the  amount 
of  it  before 
the  end  of 


but  did  not  intimate  any  intention  to  tax  the  bill  till 
October  1852. 

Sir  W.P,  Wood  and  Mr.  Tripp,  in  support  of  the  appeal 

The 


safety  or  propriety  to  direct  taxation  in  a  summary  wav,  even  if  the  Court 
had  jurisdiction  to  do  so.  But  semhleper  Lord  Cranwortk,  that  the  Court  had 
no  such  jurisdiction. 
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The  payment  of  these  bills,  and  the  length  of  time        1852. 
since  elapsed,  excluded  any  jurisdiction  on  the  part  of      ^T""^    t^ 
the  Commissioner  to  tax  them,  and  even  if  he  had  juris-   Pembbbton. 
diction,  still  a  case  where  there  has  been  so  much  laches 
is  not  a  fit  one  for  its  exercise. 

Mr.  Swanston  for  the  Respondents. 

Under  the  Bankrupt  Law  Consolidation  Act,  1849, 
the  Commissioner  has  the  same  jurisdiction  as  was  pre- 
viously exercised  by  the  Vice-Chancellor.  Now  there  is 
no  doubt  that  the  Vice-Chancellor  might  have  at  any 
time  reviewed  an  allowance  of  costs  and  directed  them 
to  be  taxed. 

Sir  W,  P.  Woody  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce. 

I  will  assume  that  the  question  of  jurisdiction  ought 
to  be  decided  as  Mr.  Swanston  contends.  I  will  assume, 
that  there  was  no  regular  taxation.  The  case  then  will 
stand  thus.  The  amount  of  the  bills  of  costs  was  either 
paid  to  the  solicitor  or  retained  by  him  out  of  the  estate, 
before  the  end  of  1850.  In  the  month  of  July  1851, 
the  solicitor  was  discharged.  In  that  month  the  atten- 
tion of  his  successor,  (an  experienced  solicitor  practising 
in  London,)  was  drawn  to  the  biUs  then  remaining  with 
the  proceedings  which  are  at  Birmingham.  The  new 
solicitor  asked  for  oflBce  copies  of  them.  I  will  assume 
that  this  demand  ought  to  have  been  complied  with. 
But  he  knew  where  they  were,  and  it  does  not  appear 
that  from  that  time  till  the  month  of  October  1852,  any 
information  was  communicated  to  the  Appellant,  that 
any  objection  was  made  to  his  bills,  or  that  there  was 
any  intention  to  tax  them :  a  circumstance  I  think 
very  material.  I  do  not  consider  that,  in  such  a  case  as 
this,  it  would  be  consistent  with  general  safety  or  pro- 
priety 
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1852.        priety  to  direct  taxation.    We  hardly  differ  from  the 

^r^'^'"^      Commissioner,  because  Mr.  Pemberton  did  not  attend 
MtX  parte 

PxMBSBTON.   before  him.     The  reasons  which  I  have  given  are  mine. 

We  both  agree  in  the  result. 

The  Lord  Justice  Lord  Cranworth. 

I  concur  in  the  conclusion  to  which  my  learned  Bro- 
ther has  arrived,  and  I  confess  that  I  entertain  great 
doubt  whether  there  is  authority,  in  the  absence  of  a 
case  of  fraud,  to  interfere  under  the  summary  juris- 
diction which  is  given  or  regulated  by  the  Act.  The 
provisions  of  the  37th  section  are  all  directed  to  the  tax- 
ation of  bills  remaining  unpaid.  Then  the  41st  clause 
is  directed  to  bills  which  have  been  paid,  and  it  contains 
this  proviso  :  ''  Provided  the  application  for  such  refer- 
ence be  made  within  twelve  calendar  months  from  pay- 
ment.'* I  doubt  whether  there  was  any  jurisdiction  to 
direct  taxation ;  but,  if  there  was,  certainly  this  does  not 
appear  to  be  a  case  for  its  exercise ;  the  bill  having  been 
paid  seven  months  before  another  solicitor  was  appointed, 
and  no  proceedings  ha\ing  been  taken  for  a  year  and  a 
half  after  the  application  was  made. 
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1852. 


Ex  parte  WILLIAM  BIRD  and  JOHN  JERDEIN.        Dec.  6. 

lu  the  Matter  of  CHARLES  FREDERICK  CARNE 

and  MAURICE  TELO. 


A    QUESTION  arose  in  this  case  as  to  the  sufficiency    Before  The 
of  an  affidavit  under  the  243rd  section  of  the  Bank-        ticbs. 
rupt  Law  Consolidation  Act  1849,  which,  after  pro-  To  comply 
viding  that  affidavits  to  be  made  or  used  in  matters  of  ^  j*      ^ 
bankruptcy,  or  in  any  matter  or  proceeding  whatever  of  the  Bank- 
imder  the  Act,  shall  and  may  be  sworn  in  England,  Consolidation 
Scotland,  or  Ireland,  as  there  mentioned,  proceeds  thus  :  -A.ct,  pro- 
"or  elsewhere,  before  a  magistrate  and  attested  by  a  affidavits 

notary,  or  before  a  British   minister,  consul,  or  vice-  ™*y  be  made 
•^  abroad  before 

consul/'  a  magistrate 

and  "  attest- 


The  affidavit  purported  to  be  sworn  before  a  magis-  tary,  it  is  not 

trate  at  New  York,  and  there  was  a  notarial  certificate  ^^^f^^^^J 

that  the  no- 

that  the  gentleman  described  in  the  jurat  as  a  magis-  tary  should 

trate  actually  filled  that  office.  be  present 

^  when  the 


Mr.  Hugh  Hill  and  Mr.  Selivyn,  for  the  Respondent, 
objected  that  the  affidavit  was  not  "  attested ''  by  a 
notary,  inasmuch  as  it  did  not  appear  that  the  notary 
was  present  when  the  affidavit  was  sworn. 

Mr.  Roll  and  Mr.  Eddis,  for  the  Appellant. 

The  Lord  Justice  Knight  Bruce  thought  the  at- 
testation sufficient. 

The  Lord  Justice  Lord  Cranworth  asked  if  there 
was  any  settled  practice  or  authority  upon  the  point ; 

and 


affidavit  is 
sworn. 
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1852. 

Ex  parte 

BiBD. 


and  being  informed  that  none  had  been  found,  his  Lord- 
ship said  that  if  there  were  no  precedent  the  Court 
would  make  one  in  this  case.  That  such  a  form  of 
attestation  was  sufficient  appeared  plain.  The  legis- 
lature intended  that  affidavits  should  be  sworn  before 
some  functionary  duly  authorized  to  receive  them,  and 
that  where  such  functionary  was  a  foreign  functionary, 
the  fact  of  his  authority  should  be  attested  by  the 
certificate  of  a  notary.  Where  affidavits  were  made 
before  a  British  minister,  consul,  or  vice-consul,  no 
notarial  certificate  was  required;  and  the  reason  for  that 
was,  because  the  fact  of  such  persons  filling  their  re- 
spective offices  was  easily  capable  of  proof,  independently 
of  any  material  attestation  or  certificate. 


2>ec.  22. 


Ex  parte  FRANCESCO  FRANCESCOVITZ 

BRAGGIOTTI. 


In  the  Matter  of  FRANK  CASTELLI  and  FRAN- 
CESCO  FRANCESCOVITZ  BRAGGIOTTI;  aud 
in  the  Matter  of  FRANCESCO  FRANCESCO- 
VITZ BRAGGIOTTI. 

AND 

Ex  parte  FRANK  CASTELLI. 
In  the  Matter  of  FRANK  CASTELLI. 


Before  The 
Lords  Jus- 
tices. 

The  pend- 
ency of  an 
appeal  of  two 
partners  from 
a  joint  adju- 
dication of 


rpHESE  were  two  petitions  by  way  of  appeal  from  de- 
cisions of  the  Commissioner^  postponing  the  allow- 
ance of  the  Appellants'  certificates. 

A  separate  petition  for  adjudication  had    been  filed 
against  each  of  the  Appellants^  and  also  a  joint  petition 

against 


bankruptcy 

against  four, 

held  not  a  sufficient  ground  for  adjourning  the  allowance  of  the  certificates  of  the 

other  two. 
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against  them  and  their  partners  Saverio  Castelli  and        1852. 
Giovanni  Baptista  Giustiniani.    Adjudications  had  been      ^""^^Jijl 
made  on  all  these  petitions,  but  the  validity  of  the  adju-    Bbaggiotti. 
dication  upon  the  joint  petition,  as  regarded  Messrs. 
Saverio  Castelli  ^  Giustiniani,  was  disputed  before  the 
Commissioner  and  on  appeal  before  their  Lordships,  who 
directed  the  appeal  to  stand  over,  with  liberty  to  bring 
an  action  (a). 

The  action  was  brought  immediately  after  the  date  of 
the  order. 

« 

The  Petitioners  had  filed  their  balance  sheets,  and  on 
the  12th  of  July  1852  they  passed  their  last  examina- 
tion, and  the  Commissioner  appointed  the  14th  of  Sep- 
tember 1852  for  a  public  sitting  for  the  allowance  of  their 
certificates. 

The  action  brought  by  Saverio  Castelli  and  Giovanni 
Baptista  Giustiniani^  to  try  the  validity  of  the  adju- 
dication of  the  8th  of  November  1851,  came  on 
to  be  tried  on  the  9th  of  July  1852,  when  a  verdict 
was  taken  for  the  plaintifis,  subject  to  the  opinion  of 
the  said  Court  on  a  special  verdict. 

At  the  meeting  on  the  14th  o{  September  1852  the 
petitioning  creditors  under  the  joint  adjudication  ap- 
peared to  oppose  the  granting  of  a  certificate  to  the 
Petitioner  Frank  Castelli,  and  the  Commissioner  ad- 
journed the  consideration  of  Frank  CastelWs  certificate 
until  the  8th  of  December  1852,  upon  the  ground  that  he 
would  not  judge  of  the  objections  thereto  until  after  the 
validity  of  the  adjudication  of  the  8th  of  November  1851 
should  be  determined.  On  the  same  day  the  Commis- 
sioner also  adjourned  the  consideration  of  the  Petitioner 

BraggiottVs 
(a)  See  Ex  parte  Castelli,  1  De  Q.  Mac.  Sf  Q.  437. 
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1852.        BraggiottVs  certificate^  whicli  was  not  opposed    until 
the  8th*  o{  December  1852. 


£x  parte 
Bbagoiotti. 


On  the  8th  o{  December  1852  the  Petitioner  and  the 
petitioning  creditors  again  appeared  before  the  Commis- 
sioner^ and  submitted  that  at  all  events  the  application 
of  Mr.  Braggiotti,  being  imopposed^  ought  to  be  granted. 
The  Commissioner^  howeyer^  ordered  and  adjudged  that 
the  hearing  for  the  allowance  of  both  certificates  should 
be  adjourned  till  the  last  day  of  Trinity  Term  1853, 
with  liberty  to  apply  for  an  earlier  sitting,  if  the  petition 
of  appeal  pending  before  their  Lordships  against' the 
joint  adjudication  should  be  decided  before  such  ad- 
journment day.  Against  these  orders  of  adjournment 
the  Petitioners  appealed. 

Mr.  Rolt,  for  the  Appellant  Mr.  Braggiottu 

Mr.  Cairns,  for  the  Appellant  Mr.  Frank  Castelli. 

Mr.  Russell,  for  the  creditors  opposing  the  certificate 
of  Mr.  F.  Castelli. 

Their  Lordships  made  an  order  on  Mr.  BraggiottVs 
petition,  granting  him  a  certificate  of  the  first  class,  on 
his  undertaking  to  abide  by  such  order  as  the  Court 
might  make  on  the  joint  petition  for  adjudication. 

On  Mr.  Frank  CastelWs  petition  their  Lordships 
made  an  order,  declaring  that  the  pendency  of  the  action, 
and  the  uncertainty  whether  Saverio  Castelli  and  Gio- 
vanni Baptista  Giustiniani  were  or  were  not  l^ally 
bankrupts,  did  not  form  sufficient  ground  upon  which  the 
investigation  or  determination  of  the  question,  whether 
the  Petitioner  Mr.  Frank  Castelli  was  or  not  entitled  to 
his  certificate,  should  be  delayed  or  adjourned  ;  and  with 
that  declaration  their  Lordships  referred  it  back  to  the 
Commissioner  to  determine  the  right  of  the  Petitioner  to 
his  certificate  on  the  materials  which  existed. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


CONTAINED   IN  THIS  VOLUME. 


ACCOUNT. 
See  Pbincipal  and  Agent. 

ADMINISTEATION  OF 

ASSETS. 

1.  An  administrator  of  an  intestate 
died  in  1817  indebted  to  a  large 
amount  in  respect  of  his  receipts  as 
administrator,  but  leaving  sufficient 
personal  estate  to  pay  this  amount, 
and  also  leaving  freehold  estates. 
In  the  same  year  a  suit  was  insti- 
tuted for  the  administration  of  his 
personal  estate,  and  in  1832,  it  ap- 
peared  from  the  report  in  that  suit, 
that  his  personal  estate  had  been  mis- 
applied, and  that  his  executor  had 
become  bankrupt.  Thereupon,  and 
in  the  same  year  (1832),  an  ad- 
ministratrix de  bonis  non  of  the  in- 
testate, instituted  a  suit  against  the 
administrator's  heir  and  the  sureties, 
in  the  usual  administration  bond, 


and  against  the  representatives  of 
the  Archbishop  (who  had  died), 
praying  to  have  the  benefit  of  the 
bond,  and  to  charge  by  means  of  it 
the  administrator's  freehold  estates. 
No  decree  was  made  in  this  suit, 
the  Plaintiff  having  married  in 
1838,  and  having  died  in  1847, 
without  the  suit  having  ever  been 
revived.  In  1848,  another  of  the 
next  of  kin,  who  had  been  a  Defen- 
dant to  the  suit  of  1 832,  took  out 
administration  de  bonis  non  of  the 
intestate,  and  filed  a  bill  of  revivor 
and  supplement  to  have  the  benefit 
of  the  suit  of  1832. 

Meld,  that  the  suit  of  1832  must 
be  considered  as  having  been  aban- 
doned, and  that  the  suit  of  1848 
must  be  considered  an  original  suit, 
and  as  such  barred  by  length  of 
time  and  laches. 

Qiuere,  'Whetherthecircumstance 
of  the  administrator  dying  largely 
indebted   to  the  intestate's  estate 

was 
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was  a  breach  of  condition  of  the 
bond. 

Quare,  Whether  the  suit  of  1832 
was  in  its  nature  one  which  it  was 
competent  for  the  Plaintiff  in  that 
of  1848  to  revive. 

Quare.  Whether  eitlier  suit  could 
be  maintained  upon  the  bond,  the 
ordinary's  personal  representative 
not  having  declined  to  lend   his 
name  in  an  action.  Bolton  v.  Pow- 
ell, 1 
2.  An  Insurance  Company  lent  money 
on  the  security  of  a  bond  given  by 
three  obligors  to  two  of  the  direct- 
ors and  of  a  policy  effected  with 
the  Company  by  one  of  the  obligors 
on  his  own  life,  and  deposited  as  a 
collateral  security.    By  the  terms 
of  the  policy  the  insurance  money 
was  charged  on  funds  and  property 
of  the  Company  only.     The  con- 
dition of  the  bond  was  for  payment 
of  the  money  lent,  with  interest, 
and  of   the   premiums   upon  the 
policy.     The  Insurance  Company 
was  dissolved,  their   funds  distri- 
buted,  and  their   business   trans- 
ferred   to    another    Company,   to 
whom  the   obligees   assigned   the 
bond.     One  of  the  obligors  who 
had    not    effected    the   insurance 
having  died,  and  the  policy  having 
become  forfeited  for  nonpayment 
of  the  premiums,  the  assignees  of 
the  bond  debt  sought  to  prove  in 
the  Master*  s  ofEce,  under  a  decree 
for  the  administration  of  the  estate 
of  the   deceased  obligor.      Held, 
that  the  proof  ought  to  be  admit- 
ted to   the   extent  of  an   unpaid 
premium,   which  became  payable 


before  the  dissolution  of  the  Com- 
pany, although  the  dissolution  took 
place  long  before  the  end  of  the 
year  for  which  the  premium  was 
paid ;  but  that  no  proof  could  be 
admitted  for  any  premium  the 
time  for  payment  of  which  had  not 
arrived  when  the  Company  was 
dissolved.      Atkinson    t.     Gylby, 

670 
See  also  Solioitob,  1,  3. 

TsgsTEE. 

AFFIDAVIT. 
See  Bakkbuftct,  19. 

AGENT. 
See  pBDfoiPAL  AJTD  Aqekt. 

ANNUITY. 
See  Will,  7,  8,  9. 

ASSIGNMENT. 

The  title  of  an  assignee  for  value  of 
an  equitable  interest  is  not  affected 
by  a  previous  insolvency  of  the  as- 
signor, the  assignee  having  no  no- 
tice of  that  insolvency. 

The  effect  of  the  Act  7  Geo.  IV. 
c.  57,  is  to  vest  in  the  assignee  in 
insolvency  all  the  property  of  the 
insolvent,  but  subject  to  all  equities 
to  which  it  would  be  liable  in  the 
hands  of  the  insolvent.  In  re  At- 
kifuony  140 


BANKER. 

A  receiver  of  an  estate,  who  had  a 
private    account  at   his   bankers', 

opened 
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opened  another  there,  under  the 

name    of  the  estate,  under  such 

circumstances   as    to  inform   the 

bankers  that    the    monej  which 

would  be  paid  in  to   that  account 

would  belong  to  the  owner  of  the 

estate.       The     receiver    drew    a 

cheque  on  the  estate  account  and 

paid  it  into   his  private   account. 

Held,  that  the  bankers  were  liable 

to  repay  the  amount  to  the  owner 

of  the  estate.     Bodenham  v.  Hos- 

kyns,  903 

BANKRUPTCY. 

1 .  In  a  case  in  which,  under  the  Bank- 
rupt Law  Consolidation  Act,  the 
Commissioner  had  jurisdiction  to 
make  an  order,  the  Court  declined 
interfering  in  the  first  instance. 
Ex  parte  Cheetham,  223 

2.  Where  a  case  is  established  of  a 
trader  having  bought  goods  on 
credit,  with  the  intent  of  raising 
money  by  pledging  them,  the  Court 
will  visit  such  conduct  with  the 
utmost  severity;  and  the  circum- 
stance of  goods  which  had  been 
purchased  on  credit  having  been 
pledged  the  next  day  by  the  bank- 
rupts is  one  open  to  suspicion. 

Where,  however,  that  circum- 
stance was  explained  by  uncontra- 
dicted evidence,  showing  that  the 
goods  had  been  purchased  in  the 
ordinary  course  of  business,  and  had 
been  pledged  by  reason  of  a  sudden 
pressure  requiring  money  to  be 
raised  forthwith,  the  Court  allowed 
the  bankrupts*  certificates.  Ex 
parte  Martyn,  225 

3.  Where  there  was  joint  estate  to  the 
amount  of  13/.,  Meld,  that  the  joint 


creditors  could  not  receive  divi- 
dends from  the  separate  estate  until 
all  the  separate  creditors  were  paid 
in  full,  although  it  did  not  appear 
that  after  payment  of  costs  any 
part  of  the  13/.  would  remain  for 
distribution.  Ex  parte  Ketmedy, 22S 

4.  Where  bankers  continued  to  trade 
for  two  years  after  they  were  hope- 
lessly insolvent,  Held,  that  their 
certificates  had  been  properly  re- 
fused ;  but  by  the  consent  of  the 
assignees,  and  of  the  creditors  op- 
posing the  certificate,  protection 
was  granted  to  them. 

If  bankers  continue  to  receive 
deposits,  knowing  that  if  the  busi- 
ness were  wound  up  they  could  not 
pay  5s.  in  the  pound,  that  ia  a  trad- 
ing which  is  utterly  unjustifiable. 

Semble,  that  the  effects  of  the 
misconduct  of  a  banker  are  such  as 
to  distinguish  his  case  from  that  of 
other  traders  upon  an  application 
for  a  certificate.  Ex  parte  Rufford, 

234 

5.  A  partner  in  a  firm  of  two  solici- 
tors received  monies  belonging  to 
the  sister  of  the  other,  for  the  pur- 
pose of  investment,  and  in  a  few 
instances  without  any  specific  se- 
curity having  been  arranged.  The 
usual  charges  of  an  attorney  or 
solicitor  were  alone  made  upon  the 
transactions.  Held,  that  this  did 
not  amount  to  trading  as  a  scrive- 
ner. 

Uncontradicted  general  evidence 
of  a  course  of  dealing  amounting  to 
scrivening  is  sufficient  to  warrant 
an  adjudication  without  proof  of 
specific  acts.  Ex  parte  Dufaur,  246 

6.  Where 
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6.  Where  a  bankrupt,  who  stopped 
payment  on  a  Monday,  had  on  the 
previous  Saturday  made  purchases 
of  goods.  Held,  that  upon  his  appli- 
cation for  his  certificate,  it  was  in- 
cumbent upon  him  satisfactorily  to 
explain  the  circumstance ;  and, 
upon  his  giving  an  explanation 
which  was  incredible,  and  on  it  ap- 
pearing from  an  inquiry  into  his 
previous  career  that  he  had  twice 
before  compounded  with  his  credi- 
tors, and  on  this  occasion  wished  to 
effect  a  third  composition  for  1 1 9. 
in  the  pound,  his  assets  being  sufR- 
cient  to  pay  12«.  in  the  pound,  and 
upon  it  further  appearing  that  he 
had  made  fictitious  entries  in  his 
books,  Heldy  that  his  certificate  had 
been  properly  refused. 

Held,  aho,  that  the  question  in 
such  a  case  is  not  so  much  one  of 
punishment  as  one  of  immunity,  the 
question  being,  whether  a  trader 
who  has  so  conducted  himself  shall 
be  permitted  to  resume  trading 
without  paying  his  creditors.  Ex 
parte  Curties,  255 

7.  A  trader  who  obtains  money  on 
false  pretences,  though  not  in  the 
course  of  his  trade,  S^eld  to  have 
misconducted  himself  as  a  trader 
with  reference  to  his  certificate. 

Misconduct  as  a  trader  before 
the  12  &  13  Tlct.  c.  106  came  into 
operation  may  be  properly  regarded 
upon  an  application  for  a  certificate 
under  that  Act.      Ex  parte  Staner, 

263 

8.  The  Commissioners  may  appoint 
a  sitting  to  consider  the  propriety 
of  granting  a  bankrupt's  certificate. 


without  any  application  on  the  part 
of  the  bankrupt.  £x  parte  Sher- 
lock, 269 

9.  A  shareholder  in  a  joint-stock 
banking  Company  became  bank- 
rupt. Afterwards  an  order  for  the 
winding  up  the  affairs  of  the  bank- 
ing Company  was  made.  Subse- 
quently the  bankrupt  obtained  his 
certificate,  and  his  name  was  after- 
wards included  in  the  list  of  cod- 
tributories.  On  a  call  being  after- 
wards made,  the  official  manager, 
by  the  Master's  direction,  applied 
to  prove  for  the  balance  due  from 
the  bankrupt  after  debiting  him 
with  the  cdl.  Held,  that  the  proof 
ought  to  have  been  admitted.  Ex 
parte  Nicholas,  271 

10.  A  druggist  assigned  all  the  wares, 
fixtures,  shop  effects,  stock  in 
trade,  furniture,  goods,  chattels, 
utensils,  implements  and  thinp  in, 
about,  and  belonging  to  the  dwell- 
ing-house, warehouse,  offices,  and 
estate  in  his  occupation  by  way  of 
mortgage,  to  secure  150/.  then  ad- 
vanced to  him.  The  deed  contaiDcd 
a  proviso,  that  upon  nonpayment 
of  the  150/.,  or  of  the  interest,  at 
the  times  mentioned  in  the  deed, 
(but  as  to  the  interest  afler  notice 
given)  the  mortgagee  might  enter 
upon  the  premises,  and,  if  neces- 
sary, break  or  force  open  the  door 
of  any  place  wherein  the  goods 
should  be,  and  might  sell  the  goods 
and  pay  tlie  mortgage  debt,  inter- 
est, and  costs.     More  than  a  vear 

9 

after  the  expiration  of  the  time  ap- 
pointed for  payment  of  the  150/. 
the  mortgagee  took  possession.  On 

the 
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the  following  day  the  mortgagor 
committed  an  act  of  bankruptcy, 
and  was  a  few  days  afterwards  ad- 
judicated a  bankrupt. 

Semble,  that  the  mortgagee  was 
not  entitled  to  retain  the  goods  un- 
less it  appeared  that  the  mortgagor 
had  at  the  date  of  the  mortgage 
other  property.  Ex  parte  Sparrow, 

907 
11.  Meniere  all  the  calls  upon  the 
shares  in  a  railway  Company  had 
been  made,  and  a  resolution  had 
l)een  passed  that  such  of  the  shares 
as  had  been  paid  up  should  be  con- 
verted into  stock :  Held,  that  they 
were  stock  within  the  meaning  of 
the  20th  section  of  the  Bankrupt 
Law  Consolidation  Act,  denying  a 
certificate  to  a  bankrupt  who  has 
lost  200/.  within  the  year  preceding 
the  petition  for  adjudication  upon 
a  contract  (not  to  be  completed 
within  a  week)  for  the  purchase  of 
stock. 

Semble,  that  the  shares  would 
have  been  within  the  meaning  of 
the  section  even  if  they  had  not 
been  converted  into  stock. 

Although  the  words  in  the  sec- 
tion are  "  a  contract,"  a  loss  of  the 
prescribed  amount,  arising  upon  an 
aggregate  of  contracts  during  the 
year,  falls  within  its  meaning. 

In  calculating  the  amount  of  loss, 
sums  paid  by  way  of  commission 
upon  continuations  are  to  be  in- 
cluded. 

The  time  of  the  resale  is  that  of 
the  loss. 

A  repealed  statute  in  pari  nut' 
teria  with  an  existing  one   may 
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properly  be  referred  to  for  the  pur- 
pose of  construing  the  latter.  Ex 
parte  Copeland,  914 

12.  After  an  action  of  trover  had 
been  brought  by  assignees  to  re- 
cover from  a  mortgagee  goods  al- 
leged to  be  in  the  reputed  owner- 
ship of  the  bankrupt,  the  assignees 
applied  to  the  Commissioner  for 
an  order  for  a  sale  of  the  goods,  as 
in  Ex  parte  Heelop.  The  Com- 
missioner declined  to  make  the 
order  on  an  ex  parte  application, 
and  gave  the  assignees  leave  to  serve 
the  defendant  in  the  action  with 
notice  of  the  application.  On  his 
attending  by  counsel,  and  objecting 
to  the  order  being  made,  the  Com- 
missioner refused  the  application, 
with  costs.  On  appeal,  held  that 
the  proper  course  of  the  assignees 
was  to  have  appealed  from  the  re- 
fusal to  make  the  order  on  an  ex 
par^e  application.  Ex  parte  Bar^ 
hio,  921 

13  One  of  the  residuary  legatees  un- 
der a  will  was  the  surviving  trus- 
tee of  it.  The  other  was  subse- 
quently appointed  a  new  trustee 
under  a  power,  the  trust  estate  then 
consisting  of  9000/.  due  from  the 
continuing  trustee,  and  of  shares  in 
a  Company,  valued  at  6000/.,  which 
were  transferred  into  the  names  of 
the  two.  After  the  death  of  certain 
cestuis  que  trustent  who  were  en- 
entitled  for  life,  and  when  the  trust 
estate  constituted  a  clear  fund  be- 
longing in  moieties  to  the  two  resi- 
duary legatees,  subject  only  to  the 
payment  of  legacies,  which  amount- 
ed to  4000/.,  the  continuing  trustee 
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mand,  pay  the  new  firm  or  the 
creditors  of  the  old  firm  the  amount 
of  the  excess.  The  debts  exceeded 
the  stipulated  amount.  Held,  that 
the  excess  did  not  constitute  a  good 
petitioning  creditor's  debt  against 
the  father,  or  more  than  a  claim  for 
unliquidated  damages.  Ex  parte 
Broadhurst^  95  3 

18.  The  solicitor  to  the  fiat  having 
delivered  his  bill  of  costs,  and  re- 
tained the  amount  of  it  before  the 
end  of  1850,  was  discharged  in 
July  1851.  No  application  for 
taxation  was  made  before  October 
1 852.  Heldt  that  it  was  not  con- 
sistent with  safety  or  propriety  to 
direct  taxation  in  a  summary  way, 
even  if  the  Court  had  jurisdiction 
to  do  so.  But  semble  per  Lord 
Cranworth,  that  the  Court  had  no 
such  jurisdiction.  Ex  parte  Pern- 
berton,  960 

19.  To  comply  with  the  24drd  section 
of  the  Bankrupt  Law  Consolidation 
Act,  providing  that  affidavits  may 
be  made  abroad  before  a  magistrate, 
and  attested  by  a  notary,  it  is  not 
necessary  that  the  notary  should 
be  present  when  the  affidavit  is 
sworn.     Ex  parte  Bird,  963 

20.  The  pendency  of  an  appeal  of 
two  partners  from  a  joint  adjudi- 
cation of  bankruptcy  against  four, 
held  not  a  sufficient  ground  for  ad- 
journing the  allowance  of  the  cer- 
tificates of  the  other  two.  Ex  parte 
Braggiotti,  964 
See  also  Husband  and  Wife,  2 . 

BOND. 

iSeeADHnasTaATioK  of  Assets,  1 ,2. 

RR 


CALL. 
iSetf  Winding-up  Acts,  6,  10. 

CAVEAT. 
See  Patent,  2. 

CERTIFICATE. 

See  Bankbuptct,  2,  4,  6,  7,  8, 13, 
15,  20. 

CHEQUE. 

See  Public  Company,  3. 

CLUB. 

Clubs  are  not  partnerships  orassocif- 
tions  within  the  meaning  of  the 
provisions  of  the  Joint-stock  (com- 
panies Winding-up  Acts.  In  re 
St.  Jamei's  Club,  383 

COMMITTEE. 
See  Lunacy,  2,  3. 

COMMITTEEMAN. 
See  Winding-up  Acts,  1. 

COMPROMISE. 

A  tenant  for  life  of  a  coal-mine  filed  a 
bill,  setting  out  documents  which 
showed  this  to  be  the  state  of  his 
title,  but  bj  mistake  alleging  that 
he  was  tenant  in  tail.  The  prayer 
of  the  bill  was  to  restrain  the  lessees 
of  a  conterminous  mine  from  tres- 
passing upon  his  mine,  and  to  ob- 
tain an  account  and  payment  of  the 
proceeds  of  their  alleged  wrongful 
workings  in  it.  Afler  an  interim 
order  was  obtained  the  suit  was 
compromised  in  October  under  ao 

R  2  agreement 
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Rgreement,  whereby  the  Defendants 
were  to   pay    the  Plaintiff  400/., 
which  he  agreed  to  accept  for  the 
full  value  of  all  coals  to  be  r^sed 
from  the   mine  in  question,  with 
costs  to  be  taxed  in  the  then  next 
Michaelmas  Term,  and  if  reasonable 
security  to  the  Plaintiff's  satisfac- 
tion wore  given,  six  months  were  to 
be  allowed  for  the  payment.   Held, 
That  the  erroneous  allegation  of 
title  in  the  bill  could  not  be  regard- 
ed as  having  led  to  such  a  misap- 
prehension of  it,  as  would  prevent 
a  Court  of  Equity  from  enforcing 
the  agreement  for  compromise : 

That  under  the  agreement  the 
Defendants  were  not  entitled  to  have 
the  Plaintiff's  title  deduced  and  ve- 
rified : 

That  the  compromise  could  not 
be  enforced  by  petition  in  the  ori- 
ginal suit,  but  that  a  new  suit  was 
properly  instituted  for  this  purpose. 
Richardson  v.  Eyton,  79 

CONTRACT. 

Where  persons  sign  a  written  agree- 
ment and  there  has  been  no  fraud 
or  mistake,  the  written  agreement 
binds  at  law  and  in  equity  accord- 
ing to  its  terms,  although  verbally 
a  provision  was  agreed  to  which 
has  not  been  inserted  in  the  docu- 
ment; subject  to  this,  that  the 
Defendant  in  equity  may  call  upon 
the  Court  to  be  neutral  unless  the 
Plaintiff  will  consent  to  the  omitted 
term. 

Where,  therefore,  the  Defendants 
agreed  in  writing  to  grant  a  Plain- 
tiff a  lease  at  a  specified  rent  and 


for  a  specified  term,  subject  to  the 
same  covenants,  clauses,  and  agree- 
ments as  were  contained  in  an  ex- 
piring lease  under  which  he  then 
held  the  property,  and  the  Plaintiff 
filed  a  claim  for  specific  perform- 
ance, stating  the  above  agree- 
ment, and  that  it  was  further 
agreed  that  he  should  pay  a  pre- 
mium of  200/.,  which  by  hu  daim 
he  offered  to  do :  Seld,  reversing 
tlie  Vice-Chancellor's  decision,  that 
this  additional  term  did  not  render 
the  Statute  of  Frauds  a  valid  de- 
fence to  the  claim. 

Other  defences  having  been  set 
up  as  to  the  agreement  having  been 
unduly  obtained,  on  which  no  de- 
cision had  been  given  below,  bat 
which  failed  on  appeal :  Seld  that, 
although  the  decree  was  one  of  re- 
versal, the  Defendants  must  pay 
the  costs  of  a  vivd  voce  examination, 
rendered  necessary  by  these  de- 
fences before  the  Appeal  Court,  the 
examination  taking  the  place  of  an 
issue. 

Where  intended  lessors,  in  exe- 
cuting an  agreement  for  a  lease, 
acted  partly  upon  a  representation 
by  the  lessee  as  to  what  had  taken 
place  between  their  own  solicitor 
and  him  in  its  preparation,  and  their 
attention    was    immediatelv  after- 

m 

wards  directed  to  the  point  whether 
this  representation  was  correct,  bat 
they  took  no  step  to  question  it 
for  three  years  afterwards :  Held, 
that  the  delay  was  strongly  confir- 
matory of  the  fairness  of  the  trans- 
action. Martin  v.  Fy croft,  785 
See  also  Shippiko. 

CONTRIBUTORY 
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CONTRIBUTORY. 

See  WiKDiNO-up  Acts. 

BiLNKRUPTCT,  9. 

COPYHOLDS. 
See  Will,  10. 

COSTS. 

See  CONTBACT. 

Pleading,  2. 
Paaotice,  8^  13,  16. 
solioitob. 

COVENANT. 

See  Bankbuptot,  16. 
Injunction,  2. 

CY  PRES,  DOCTRINE  OF. 

See  Will,  1. 


DEBT,  RELEASE  OF. 
See  Injunction,  1. 

DECISIONS   OBSERVED  UPON. 

See  Deed,  1. 

Peincipal  and  Subbtt. 
Will,  1,  4,  8. 

DEED. 

I,  By  indenture  of  settlement,  two 
estates,  A.  and  B.,  were  limited  to 
the  father  for  life,  and  suhject 
thereto  the  estate  A.  was  limited 
to  the  first  and  other  sons  in  tail 
male,  and  the  estate  B.  was  limited 
to  the  second  and  other  sons  in 
like  manner ;  and  it  was  provided 


that  if  the  second  son  should  he- 
come  an  eldest  son  and  as  such 
should  become  entitled  to  the 
actual  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the 
estate  A.,  the  limitations  of  the 
estate  B.  should  cease  and  deter- 
mine as  if  such  second  son  were 
dead  without  issue:  the  second 
son,  by  the  death  of  his  elder 
brother,  became  the  eldest  son  and 
joined  his  father  in  suffering  a  re- 
covery of  the  estate  A.,  the  uses  of 
which  were  declared  to  the  joint 
appointment  of  the  father  and  son 
and  subject  thereto  to  the  old  uses  : 
in  exercise  of  this  power,  the  father 
and  son  by  a  mortgage  in  fee  of 
the  estate  A.  raised  a  sum  of 
money,  which  was  paid  to  the 
father  and  son  :  Held^  that  on  the 
death  of  the  father,  the  estate  B. 
shifted  from  the  second  son  under 
the  terms  of  the  proviso  contained 
in  the  settlement. 

Held  also,  that  the  recovery 
suffered  by  the  father  and  son  did 
not  by  itself  prevent  the  operation 
of  the  proviso,  and  that  the  mort- 
gage had  not  that  effect,  but  that, 
notwithstanding  both  the  recovery 
and  the  mortgage,  the  second  son 
came  on  the  death  of  his  father 
into  possession  of  the  estate  A. 
vrithin  the  meaning  of  the  terms  of 
the  settlement. 

Held  also,  that  the  party  entitled 
to  the  estate  A.  might  previously 
to  the  happening  of  the  event 
mentioned  in  the  proviso  have  so 
exercised  his  rights  oyer  the  estate 
as  to  have  prevented  it  from  ever 

coming 
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DOWER. 

See  HuBBAKD  ath)  Wife,  1 . 


ELECTION. 
See  Will,  14. 

EQUITY,  JURISDICTION  IN. 

See  PUBLIO  COMPAKT,  5. 

ShiIpping. 

EVIDENCE. 
See  Pbactioe^  12. 

EXECUTOR. 

I .  The  survivor  of  two  executors,  who 
had  taken  out  administration  to  the 
other,  filed  a  bill  to  set  aside  a 
mortgage  of  part  of  the  assets  made 
by  the  deceased  executor  as  having 
been  a  breach  of  trust.  Held^  that 
his  having  taken  out  the  adminis- 
tration did  not  disqualify  him  from 
maintaining  the  suit. 

It  is  not  enough  to  impeach  a 
mortgage  of  part  of  the  assets,  that 
it  was  made  to  secure  a  debt  origin- 
ally contracted  on  the  personal  se- 
curity of  the  executor,  and  without 
reference  to  the  assets.  Miles  v. 
Dum/ord,  64 1 

2.  By  admitting  -assets,  the  executor 
of  an  executor  renders  himself  liable 
to  the  same  decree  as  the  executor 
himself,  if  living,  would  have  been 
liable  to  in  respect  of  the  personal 
estate  of  the  original  testator.  Da- 
venport V.  Stafford.  901 

See  aLso  Windiko-tjp  Acts,  3,  6,  7. 


FACTORS  ACT. 

See  Peincipal  and  Agent. 

FEME  COVERT. 
See  Pbactioe,  1, 17. 

FORMA  PAUPERIS,  SUING  IN. 
See  Peaotice,  17. 

FRAUDS,  STATUTE  OF. 

See  Conteact. 


GUARDIAN. 

See  Peaotice,  11,  20- 


HUSBAND  AND  WIFE. 

1.  By  a  settlement  made  on  the  mar- 
riage of  an  adult  female,  it  was  de- 
clared that  in  consideration  of  the 
intended  marriage,  and  ''for  pro- 
viding a  competent  jomture  and 
provision  of  maintenance  for*'  the 
wife  and  issue  of  the  marriage,  the 
father  of  the  husband  had  paid  him 
3000/ ;  and  that  the  husband  had 
given  a  bond  for  the  payment  of 
2000/.  six  months  after  the  mar- 
riage, to  be  settled  on  trusts  for  the 
benefit  of  himself,  his  wife,  and  the 
issue  of  the  marriage.    During  the 
coverture,  the  husband  bought  cer- 
tain lands,  which  he  subsequently 
sold  to  a  purchaser,  from  whose  de- 
visees the  defendant  purchased  with 
notice  of  the  settlement.  The  hus- 
band died  without  satisfying  the 
bond.    On  a  bill  by  the  wife  for 

dower 


978 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


dower  out  of  the  lands  so  sold: 
Held^  that  her  right  was  barred  by 
the  settlement,  and  that  she  had  no 
lien  on,  or  right  to  resort  to,  the 
lands  for  the  satisfaction  of  the 
amount  due  on  the  bond.  Dyke 
V.  Rendall,  209 

2.  The  Court,  under  the  circum- 
stances of  the  case,  directed  the 
whole  of  a  trust  fund,  claimed  bj  the 
assignees  in  bankruptcy  of  the  hus- 
band in  right  of  his  wife,  to  be  set- 
tled for  the  benefit  of  the  wife  and 
children.      Dunkley  v.    Dunkley, 

890 


INJUNCTION. 

1.  During  a  treaty  for  a  marriage, 
which  afterwards  took  place,  a  bond 
creditor  of  the  intended  husband, 
who  was  an  intimate  friend  of  his 
family,  and  was  aware  of  the  pro- 
posed marriage,  repeatedly  declared 
it  to  be  her  determination  never  to 
enforce  payment  of  the  bond  debt, 
and  made  these  declarations  under 
circumstances  which  were  calculat- 
ed to  lead,  and  which  did  lead,  to 
the  communication  of  them  to  the 
friends  of  the  intended  wife.  Held, 
by  the  Lord  Justice  Knight  Bruce, 
agreeing  with  the  Master  of  the 
Rolls,  that  the  declarations  above 
mentioned  afforded  possibly  sufH- 
cient  ground  for  the  interposition 
of  a  Court  of  Equity  to  restrain  pro- 
ceedings at  law  upon  the  bond,  and 
there  being,  in  addition,  the  testi- 
mony of  one  witness  to  a  positive 
promise  to  the  above  effect,  in  con- 
sideration of  another  promise  on 


the  part  of  the  witness,  which  he 
performed:  Held,  that  althoogh 
this  promise  was  denied  by  the 
answer,  yet  that  the  answer  being 
in  many  respects  inaccurate, showed 
that  the  Defendant's  memory  could 
not  be  depended  on,  so  that  the 
testimony  of  the  witness  ought  to 
prevail;  and  that  the  case  was  a 
proper  one  for  a  perpetual  injunc- 
tion, a  decree  for  which  was  accord- 
ingly affirmed,  dissentiente  Lord 
Cranworth,  who  held,  that  the  de- 
clarations being  of  intention  merely, 
and  not  of  fact,  were  not  such  re- 
presentations as  to  bind  the  credi- 
tor, on  the  ground  of  fraud  or  other- 
wise, and  that  an  actual  •ontrsct 
could  not,  in  opposition  to  the  an- 
swer, be  considered  proved  by  the 
evidence  of  one  witness. 

Held,  that  forbearance  to  make 
a  new  settlement  upon  an  intended 
marriage,  would  be  a  sufficient  con- 
sideration to  support  the  release  of 
a  debt  due  to  a  person  who  was  a 
cestuis  que  trust  under  an  existing 
settlement,  which  appeared  to  be 
voluntary,  although  it  might  be 
doubtful  whether  that  settlement 
was  voluntary,  or  could  have  been 
defeated  by  a  subsequent  settle- 
ment. Money  v.  Jordan,  318 
.  On  a  sale  by  a  wine  merchant  of 
his  stock  in  trade  and  business,  he 
covenanted  that  he  would  not  set 
up  or  carry  on  at  C,  or  in  any  other 
place  within  the  counties  of  C,  J., 
or  M.  the  business  of  a  wine  and 
spirit  merchant.  The  vendor  gaie 
up  his  place  of  business  at  C.  and 
had  no  place  of  business  within  the 

proscribed 
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proscribed  district,  but  he  solicited, 
and  obtained,  orders  within  it. 

Seld^  by  Lord  Cranworth,  con- 
finning  the  decision  of  the  Vice- 
Chancellor  Einderaley^  that  the 
question,  whether  this  was  a  breach 
of  the  covenant,  was  too  doubtful 
to  entitle  the  Plaintiff  to  an  injunc- 
tion without  bringing  an  action. 
But, 

Heldy  by  the  Lord  Justice  Knight 
Bruce  and  the  Court  of  Queen's 
Bench,  that  it  was  a  breach  of  the 
covenant.  Turner  v.  Evan»^  740 
3.  Upon  the  purchase  of  a  steam- 
vessel,  it  was  agreed  among  the 
purchasers  that  two  of  them  should 
be  the  ship's  husbands,  and  should 
not  be  removed  except  on  certain 
grounds  specified  in  the  agreement. 
The  ship's  husbands  thus  appoint- 
ed obtained  a  charter-party  for  her, 
and  they  privately  stipulated  for  a 
weekly  payment,  by  way  of  com- 
mission for  themselves,  in  addition 
to  the  weekly  sum  payable  by  the 
terms  of  the  charter-party.  In  the 
month  of  May  following,  the  cap- 
tain, who  was  a  part  owner,  had  a 
conversation  with  a  clerk  of  the 
charterers,  in  which  an  observation 
of  the  latter  led  him  to  suspect  that 
there  was  some  underhand  bargain ; 
but  the  subsequent  part  of  the  con- 
versation removed  the  suspicion. 
In  October  he  acquired  correct 
knowledge  of  what  had  been  done, 
and,  together  with  the  other  part 
owners,  except  the  ship's  husbands, 
gave  the  ship's  husbands  notice  of 
dismissal.  The  ship's  husbands 
denied  the  right  to  dismiss  them. 


and  they  possessed  themselves  of 
some  of  the  machinery  of  the  ship, 
which  was  at  an  engineer's  for  re- 
pairs. The  other  part  owners  there- 
upon filed  a  bill,  and  moved  for  an 
injunction  to  restrain  the  ship's 
husbands  from  interfering  with  her 
sailing  by  detention  of  the  machin- 
ery, and  for  a  receiver  of  the  ma- 
chinery. 

Held,  that  the  application  was 
not  too  late ;  and,  on  it  appearing 
that  a  decree  of  possession  could 
not  be  obtained  in  the  Court  of 
Admiralty,  by  reason  of  the  Plain- 
tiffs being  in  possession  of  the  hull, 
or  at  all  events  could  not  be  obtain- 
ed in  time  to  enable  the  vessel  to 
fulfil  her  engagement :  Heldy  that 
the  Court  of  Chancery  had  jurisdic- 
tion upon  motion  to  appoint  a  re- 
ceiver  of  the  machinery,  and  to  di- 
rect possession  of  it  to  be  delivered 
to  him;  and  an  order  was  made 
accordingly,  the  captain  being  ap- 
pointed receiver  ad  interim.  Bre- 
nan  v.  Preston,  813 

4.  Before  this  Court  interposes  upon 
an  interlocutory  application  to  stay 
proceedings  in  a  suit  by  reason  of 
a  decree  or  judgment  in  a  foreign 
country,  it  must  be  satisfied  that 
the  foreign  decree  or  judgment  does 
justice  and  covers  the  whole  subject 
of  the  suit.     Ostell  v.  Le  Page,  892 

See  also  Patent,  1. 


ISSUE,  DIRECTING. 
See  Paaotice,  1,  8. 


JOINT 
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JOINT  AND   SEPARATE 
ESTATE. 

See  BiJ7KBTTPTcr»  3. 

JOINT-STOCK  COMPANY. 

See  MoBTMAiK. 

JOINT-STOCK      COMPANIES 
WINDING-UP  ACTS. 

See  WnTDTwa-up  Acts. 


LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 

See  Public  Company^  2. 
LEASE. 

See  COKTBACT. 

LEGACY. 

See  Will. 

LORDS  JUSTICES. 
See  Tbustee  Act,  1 . 

LUNACY. 

1.  Where  a  Defendant  of  unsound 
mind,  not  found  so  by  inquisition, 
was  entitled  to  a  capital  sum,  the 
income  of  which  was  insufficient  for 
the  maintenance,  the  Court  directed 
nearly  the  whole  of  it  to  be  laid  out 
in  the  Defendants  name  in  pur- 
chase of  a  government  annuity,  and 
that  the  income  should  be  applied 
for  her  maintenance.  A  vice-chan- 
cellor has  jurisdiction  to  make  such 
an  order.  Davies  v.  Davies,         5 1 

2.  Where  a  committee  of  the  estate  of 
a  lunatic  permitted  the   solicitor 


whom  he  employed  ia  the  lunacy 
to  become  tenant  of  a  manaion- 
house^  forming  part  of  the  lonatic's 
estate,  and  allowed  the  rent  to  be  in 
arrear  for  four  years,  none  hanng, 
in  fact,  been  paid,  except  by  means 
of  a  set-off  of  a  smaller  sum,  being 
the  amount  of  the  solicitor's  bill  of 
costs  accruing  from  time  to  time : 
Heldf  that  the  committee  was  per- 
sonally liable  to  make  good  the  de- 
ficiency. JSx  parte  Swindell^  9 1 
8.  Where  one  of  two  committees  of  a 
lunatic's  estate  had  died,  and  the 
property  was  very  small,  the  Court, 
without  a  fresh  reference  to  the 
Master,  ordered  the  income  to  be 
paid  to  the  surviving  committee  on 
evidence  of  his  solvency.  In  re 
Noble,  280 

See  also  Tbttstee  Act,  1. 


MARRIAGE  SETTLEMENT. 
See  Deed,  2. 

HuSBAyD  AND  WiFE,  1. 

MISDESCRIPTION. 
See  Vendor  ajid  Purchaser,  2. 

MORTGAGE. 
See  Bankruptcy,  10. 

MORTMAIN. 

Bequest  of  shares  in  a  joint-stock 
bank,  the  assets  of  which  were  bv 
its  deed  to  be  deemed  personal 
estate,  and  which  consisted  of  free- 
hold and  copyhold  estates  and 
money  due  upon  mortgage  of  free- 
freehold,  copyhold,  and  leasehold 

hereditaments : 
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hereditaments:     Held,  not  to   be 
within  the  Statute  of  Mortmain. 

Observations  of  Lord  Truro  upon 
joint- stock  companies  established 
by  charter,  statute,  and  deed,  and 
upon  the  distinction  in  effect  be- 
tween a  provision  by  deed  or  statute 
constituting  a  joint-stock  company, 
whereby  its  assets  are  to  be  deemed 
personal  estate;  and  semble  per 
eundem,  that  there  is  nothing  in  the 
Statute  of  Mortmain,  from  which  it 
is  to  be  inferred  that  partnerships, 
consisting  of  numerous  individuals 
and  possessing  real  estate,  are  to  be 
exempt  from  its  operation.  Myers 
V.  Periffal,  599 

MUNICIPAL  CORPORATION 

ACT. 

By  letters  patent  in  1637>  the  mayor, 
recorder,  aldermen,  and  common 
council  of  the  city  ofJS,  were  incor- 
porated and  constituted  the  Go- 
vernors of  the  Hospital  of  J,  and 
of  its  lands,  revenues,  and  goods, 
with  power  to  purchase  and  take 
other  lands,  and  to  have  a  common 
seal.  The  recorder  was  not  a  mem- 
ber of,  though  elected  by,  the  cor- 
poration of  the  city.  Held,  that 
since  the  passing  of  the  Act  5  &  6 
Will,  IV.  c.  76,  the  corporation  of 
the  hospital  was  so  far  identical  with 
the  municipal  corporation,  as  to  be 
within  the  spirit,  if  not  the  letter, 
of  the  71st  section  of  that  Act,  and 
therefore  (without  deciding  whether 
the  corporation  of  the  hospital  any 
longer  existed,  or  in  whom  the 
legal  estate  of  the  hospital  lands 
was  vested)  that  the  administratioD 


of  its  trust  estates  was  rightly 
transferred  to  the  trustees,  appoint- 
ed under  that  Act,  of  the  charitable 
estates  of  the  municipal  corpora- 
tion. Attorney  General  v.  The 
■  Mayor,  ^c,  of  Exeter,  507 


PARTNER. 
See  Bankbuptct,  17. 

.       PATENT. 

1.  "Where  a  patent  had  been  in  force 
for  twelve  years,  and  had  been  the 
subject  of  four  suits  against  differ- 
ent persons,  all  of  which  terminated 
favourably  to  the  patentee,  and  in 
two  of  which  verdicts  had  been 
given  in  favour  of  the  validity  of  the 
patent :  Held  that,  in  a  fifth  case, 
the  patentee  was  entitled  to  an  in- 
junction pending  the  trial  of  the 
legal  right,  although  a  fresh  fact 
was  brought  forward,  tending  to 
impeach  the  novelty  of  the  inven- 
tion. A  patentee  does  not  acquiesce 
in  the  infringement  of  his  patent 
by  omitting  to  proceed  by  ecire 
facia»  to  set  aside  a  subsequent 
patent  extending  to  part  of  his  in- 
vention, unless  such  subsequent 
patent  is  put  in  practice. 

An  allegation  as  to  the  Defend- 
ant's inability  to  be  answerable  in 
damages,  held  not  irrelevant  upon 
a  motion  for  an  injunction  against 
the  infringement  of  a  patent. 
Newdll^.  JFilson,  282 

2.  Where  a  caveat  was  lodged  before 
the  great  seal  was  affixed  to  a  patent, 
the  Lord  Chancellor  declined  to 

enter 
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eater  into  the  merits  of  the  opposi- 
tion, but  referred  the  matter  back 
to  the  Attorney-General.  In  re 
Fawceifs  Patent,  439 

PAYMENT  OF  MONEY  INTO 
COURT. 

See  Practice,  17. 

PERPETUITY. 

See  Will,  1,  4. 

PETITION. 
See  Practice,  1. 

PLEA. 
See  Pleading,  1. 

PLEADING. 

1.  The  plaintiff  claimed,  as  heir-at-law 
of  ^.,  who,  as  the  bill  alleged,  when 
in  very  embarrassed  circumstances 
had  executed  a  voidable  conveyance 
to  his  solicitor.  The  bill,  after 
stating  a  pretence  on  the  part  of 
the  Defendants,  who  claimed  under 
the  solicitor,  that  J,  had  confirmed 
the  conveyance  by  his  will,  charged 
that  he  had  died  intestate  as  to  the 
premises  in  question,  and  prayed 
that  the  conveyance  and  any  testa- 
mentary disposition  by  him  in  con- 
firmation thereof  might  be  declared 
null  and  void.  Plea,  that  A.  by 
will,  after  reciting  the  probability 
of  the  conveyance  being  disputed, 
had  ratified  and  confirmed  it,  al- 
lowed. 

Assuming  that  the  conveyance  was 
voidable,  the  interest  which  re- 
mained in  A,  afler  its  execution  was 


not  a  right  of  entry  under  the  old 
law,  but  an  equitable  estate  which 
was  clearly  devisable.  Stump  v. 
Gaby,  623 

2.  Although  there  is  no  rule  that  in 
every  instance  in  which  a  Defen- 
dant takes  several  grounds  of  de* 
fence,  one  tenable  and  successful, 
the  rest  doubtful  or  invalid,  that 
circumstance  ought  to  avail  the 
Plamtiff  on  the  subject  of  costs ;  yet 
where,  upon  the  evidence^  the 
Plaintiff's  case  failed  absolutely 
and  wholly  as  a  case  for  equitable 
relief,  but  the  Defendant  had  in 
the  suit  endeavoured  to  support 
claims  without  any  just  foundation, 
and  had  yexatiously  disputed  the 
legal  title  of  the  Plaintiff:  Hekl, 
that  the  bill  ought  to  be  dismissed 
without  costs.  Clowes  t.  Beck,  731 

See  aUo  ADicnrisTRATioir  or 
Assets,  1. 
Compromise. 

PLEDGE  OF  GOODS. 
See  Peincipal  and  Aok5t. 

POWEB. 

See  Will,  6,  6. 
Deed,  2. 

PRACTICE. 

1.  At  the  hearing  of  a  suit  to  estab- 
lish a  will,  an  issue  was  directed  at 
the  instance  of  the  heiress  at  law, 
who  was  a  married  woman.  Before 
any  trial  she  and  her  husband  pre- 
sented a  petition,  stating  that  at 
the  ui^nt  request  of  their  children 

'    (whoweredevisees)»they  had  agreed 

to 
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to  withdraw  all  opposition  to  the 
will,  upon  being  allowed  their  costs* 
and  praying  that  the  order  direct- 
ing the  issue  might  be  discharged 
upon  these  terms.  Upon  this 
petition,  an  order  was  made  accord- 
ing to  the  prayer,  and  purporting 
to  be  made  upon  the  consent  of  the 
married  woman  by  her  counsel. 
Subsequently  a  private  Act  of  Par- 
liament was  obtained  authorizing 
leases  to  be  made  of  the  devised 
estates.  The  married  woman  was 
one  of  the  petitioners  for  the  Act, 
and  was  excepted  from  the  saving 
clause,  and  the  Act  recited  the  will, 
and  proceeded  upon  the  assump- 
tion of  its  validity.  Some  years 
afterwards  the  married  woman  pre- 
sented a  petition  to  rehear  the 
cause.  This  petition  was  entitled 
in  the  cause  and  in  the  matter  of 
the  private  Act.  It  stated  the 
subsequent  transactions,  but  not 
the  provisions  of  the  Act. 

Held,  that  the  preceding  trans- 
actions did  not  constitute  grounds 
for  taking  the  petition  off  the  file, 
and  that  such  grounds  were  not 
afforded  by  the  introduction  into 
the  petition  of  statements  as  to  the 
matters  occurring  since  the  hear- 
ing, or  by  the  petition  being  enti- 
tled in  the  matter  of  the  Act,  or  by 
the  omission  to  set  out  in  it  the 
Act  itself,  especially  upon  appeal, 
when  these  objections  of  form  had 
not  been  insisted  upon  in  the  Court 
below. 

Held  also,  upon  the  rehearing, 
that  the  order  discharging  the 
direction  for  an  issue  was  not  bind- 


ing upon  the  wife,  but  was  upon 
the  husband. 

Semble,  per  Lord  Cranwarth, 
that  if  at  the  hearing  a  married 
heiress  at  law  does  not  ask  for  an 
issue,  she  is  bound  by  the  decree. 
Turner  v.  Turner,  28 

2.  Where  a  written  bill  for  an  injunc- 
tion has  been  filed  with  a  proper 
stamp,  the  requisite  printed  copy 
may  be  filed  without  stamp,  and 
both  ought  to  remain  on  the  file. 
Jones  V.  Batten,  111 

3.  A  printed  bill  ordered  to  be  re- 
ceived and  filed,  although  a  mis- 
taken transposition  of  the  names 
of  one  of  the  parties  had  been  cor- 
rected in  ink.    Yeatman  v.  Mousley, 

220 

4.  The  52nd  section  of  the  Chancery 
Practice  Amendment  Act,  15  &  16 
Fid.  c.  86,  providing  that  upon  a 
suit  becoming  defective  by  reason 
of  transmission  of  interest,  an  order 
to  the  effect  of  the  usual  supple- 
mental decree  may  be  obtained  as 
of  course  upon  an  allegation  of  the 
transmission  of  interest,  applies  to 
cases  where  the  rights  of  the  Plain- 
tiff are  affected  by  a  settlement, 
executed  after  the  institution  of  the 
suit.     Atkinson  v.  Parker,        221 

5.  Where  the  Plain  tiff  omitted  to  pro- 
secute an  order  upon  a  claim.  Held, 
that  the  Court  might  give  a  De- 
fendant leave  to  sue  out  writs  of 
summons  to  bring  before  the  Mas- 
ter the  parties  required  by  the 
terms  of  the  order.  Tumbull  v. 
JFame,  281 

6.  On  an  appeal  from  the  whole  of 
an  order  made  npon  a  claim,  the 

Plaintiff 
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Plaiatiff  has  the   right  to   begin. 
Sims  V.  Helling,  29 1 

7.  A  bill  was  filed  by  cestuis  que 
trust ent  to  administer  the  trusts  of 
a  settled  fund,  and  seeking  to 
charge  the  estate  of  a  deceased 
trustee  with  sums  which  he  might 
have  received  but  for  his  wilful 
defiuilt.  At  the  hearing,  the  ordi- 
nary accounts  were  only  directed, 
and  no  mquirj  was  directed  or  re- 
servation made  with  reference  to 
wilful  default.  In  the  course  of 
the  inquiries  in  the  Master's  office 
some  documents  were  in  evidence, 
which  were  relied  upon  by  the 
Plaintiffs,  as  leading  to  an  inference 
that  the  trustee  might  have  received 
more  than  was  admitted  to  have 
been  actually  invested  on  account  of 
the  tmst  fund.  Held,  that  it  was  not 
proper,  on  further  directions,  to 
direct  an  inquiry  as  to  wilful  default. 
Coope  V.  Carter,  292 

8.  As  a  general  rule,  where  a  Plain- 
tiff's title  to  equitable  relief  depends 
on  a  legal  right,  on  the  establish- 
ment of  such  right,  either  by  an 
action  or  an  issue,  he  will  be  en- 
titled to  the  costs  both  at  law  and 
in  equity.  After  an  issue  had  been 
directed  and  found  in  favour  of  the 
Defendant,  the  Plaintiff  applied  for 
a  new  trial,  which  was  refused; 
the  cause  was  then  brought  to  a 
hearing,  when  the  bill  was  dis- 
missed with  costs.  The  Plaintiff 
then  appealed  from  the  decree,  as 
well  as  the  order  refusing  the  new 
trial.  On  that  appeal  the  bill  was 
retained  for  a  year,  with  liberty  for 
the  Plaintiff    to  bring  an  action. 


An  action  was  accordingly  brought, 
and  a  verdict  was   found    in   the 
Plaintiff's  favour;  but  a  new  trial 
of    the    action  was    subsequently 
granted,  on  the  ground  of  misdirec- 
tion of  the  Judge.     The  Plaintiff 
having  been  successful  in  the  se- 
cond action,  the  cause  was  brought 
before  the  Vice-chancellor  Knight 
Bruce,  on  the  equity  reserved,  when 
he  made  a  decree  in  conformity 
with  the  result  of  the  trial  at  law, 
but  did  not  think  fit  to  make  any 
order  as  to  costs:    Held,   on  an 
appeal  from  that  decree,  that  the 
appeal  involved  so  much  of  prin- 
ciple as  to  render  it  an  exception 
to   the  ordinary  rule,  which  pro- 
hibits an  appeal  for  costs  alone. 

Under  the  circumstances  of  this 
case,  Held  that  the  Plaintiff  was 
not  entitled  to  the  costs  of  the 
issue,  nor  of  the  first  trial  of  the 
action,  nor  of  so  much  of  the  costs 
of  the  suit  as  was  occasioned  bv 

w 

his  having  brought  the  cause  to  t 
hearing  without  appealing  from  the 
order  refusing  the  new  trial  of  the 
issue,  but  that  he  was  entitled  to 
all  the  other  costs.  The  Corpora- 
tion of  Rochester  v.  Lee,  427 
9.  The  attorney  of  the  Plaintiffs  in  an 
action  communicated  to  the  Plain- 
tiffs in  another  action  against  the 
same  Defendant  and  involving  sub- 
stantially the  same  question,  a  case 
and  opinion  taken  on  behalf  of  the 
Plaintiffs  in  the  former  action,  with 
permission  to  copy  it.  The  De- 
fendant in  the  actions  filed  a  bill  of 
discovery  against  the  Plaintiffs  to 
whom  the   case  and  opinion  had 

been 
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been  lent :  Held,  that  thej  could 
not  be  compelled  to  produce  the 
copy  which  they  had  made.  Mi- 
thaven  v.  Cobb,  632 

10.  After  a  report  in  favour  of  the 
title  in  a  specific  performance  suit, 
the  Defendant  died.  Upon  a  mo- 
tion by  his  executors  and  devisees 
in  trusty  the  Court  ordered  that  if 
the  Plaintiff  did  not  revive  within 
six  weekS)  the  bill  should  stand  dis- 
missed. Norton  v.  White,         6/8 

1 1 .  Guardian  of  an  infant  defendant 
ad  litem  appointed  v^ithout  a  com- 
mission. Egremont  v.  Egremont, 

730 

12.  Extracts  from  parish  registers 
signed  by  persons,  describing  them- 
selves in  such  signatures  as  "  rec- 
tors" or  "  vicars,"  held  sufficient 
within  14  &  15  Vict,  c.  99,  but  not 
where  the  description  was  "  incum- 
bent" or  "  curate"  without  further 
evidence.     In    re  HalV»   Estate, 

748 

13.  Where  a  Plaintiff,  not  being  in 
public  service,  goes  abroad  pending 
a  suit  and  remains  there  under  such 
circumstances  as  to  render  it  pro- 
bable he  vnll  not  be  forthcoming 
when  the  Defendant  may  be  en- 
titled to  call  upon  him  to  pay  costs, 
the  Court  will  direct  him  to  give 
security  for  costs.  Blakeney  v. 
Dufaur,  771 

14.  Where,  afler  fully  hearing  a  case 
before  the  Lords  Justices,  they 
differ  and  pronounce  judgment,  the 
decision  below  is  affirmed.  A  re- 
hearing before  the  full  Court  vnll 
not  in  general  be  directed.  Blann  v. 
BeU,  775 


15.  Under  the  new  practice  an  order 
to  revive  a  creditor's  suit  may  be 
made  at  the  instance  of  a  creditor 
to  whom  a  debt  is  found  due  by  the 
Master.    Lowes  v.  Lowes,         784 

16.  Qmjore,  if  there  is  any  such  rule 
as  that  a  successful  appellant  shall 
in  no  case  have  his  costs  of  the  i^)- 
peal  from  his  opponent  Martin  v. 
Pyeroft,  785 

17.  Where  it  appeared  that  the  next 
friend  of  a  feme  covert  Plaintiff 
was  insolvent,  and  was  in  contempt 
for  nonpayment  of  costs,  she  was 
discharged  from  being  next  friend 
without  prejudice  to  her  liability 
already  incurred ;  and  all  proceed- 
ings were  stayed  until  a  new  and 
sufficient  next  friend  should  be 
appointed,  or  the  Plaintiff  should 
have  obtained  an  order  to  sue  in 
formd  pauperis  without  a  next 
friend. 

An  order  may  be  made  for  pay- 
ment of  money  into  Court,  although 
some  of  the  persons  interested  in 
the  money  are  not  before  the  Court. 
Wilton  V.  Hill,  807 

18.  The  dismissal  of  a  bill  does  not 
prejudice  the  right  to  file  another 
for  the  same  purpose  under  a  dif- 
ferent state  of  circumstances.  The 
Mayor,  Sfc,  of  Liverpool  v.  The 
Chorley     Waterworks     Company, 

852 

1 9.  Upon  the  hearing  of  an  argument 
upon  a  point  of  law  with  the  as- 
sistance of  a  common  law  judge, 
only  one  counsel  is  heard  on  each 
side.  Jones  v.  Beach,  886 

20.  A  guardian  to  an  infant  defend- 
ant of  unsound  mind,  not  so  found 

by 
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by  inquisition,  should  be  appointed 
by  the  Court  of  Chancery,  and  not 
under  the  jurisdiction  in  lunacy. 
Pidcock  V.  Boultbee,  898 

21.  Delivery  of  a  copy  of  the  inter- 
rogatories to  a  bill  by  leaving  it  at 
the  office  of  the  Defendant's  solici- 
tor, without  being  served  on  the 
solicitor  personally,  held  sufficient 
under  the  12th  section  of  the  sta- 
tute 15  &  16  Viet.  c.  80.  Bowen 
V.  Price,  899 

22.  When  an  order  of  reversal  upon 
appeal  rested  in  minutes,  and  the 
counsel  for  the  respondent  stated 
that  material  considerations  had 
not  been  brought  before  the  Court, 
the  Court  acceded  to  a  motion  for 
rehearing,  although  twenty-one  days 
had  elapsed ;  but  whether  such  re- 
hearing was  a  matter  of  right. 
Quaere.     £x  parte  Turner,       92/ 

See  also   Pleading. 

PRINCIPAL  AND  AGENT. 

Under  the  Factors  Act,  5  &  6  Vict. 
c.  39,  a  contract  with  an  agent  for 
the  pledge  of  goods  will  be  valid  as 
against  the  principal,  though  the 
person  dealing  with  the  agent 
knows  him  to  be  only  an  agent  in 
respect  of  the  goods  pledged,  pro- 
vided that  the  person  so  dealing 
acts  bond  fide  and  without  notice 
that  the  agent  is  acting  maid  fide 
and  beyond  his  authority. 

To  deprive  the  pledgee  of  the 
protection  of  the  Act,  he  must  be 
fixed  with  knowledge  that  the 
agent  is  so  acting  as  above  stated, 
and  no  mere  suspicion  will  amount 


to  notice ;  nor  will  the  knowledge 
that  the  agent  has  power  to  sell  the 
goods  constitute  notice  that  he  has 
not  power  to  pledge  them. 

A  bill  for  an  account  by  a  princi- 
pal against  his  agent  is  not  neces- 
sary where  the  transaction  to  which 
it  relates  is  a  single  transaction  and 
untainted  by  fraud.  Narndthaw 
v.  Brownrigg,  441 

PRINCIPAL  AND  SURETY. 

A  surety,  who  as  such  was  indebted 
together  with  his  principal  upon  a 
joint  note,  received  from  the  holder 
a  letter,  stating  that  the  holder  was 
about  to  make  the  principal  a  bank- 
rupt, but  could  not  proceed  with- 
out joining  the  surety,  and  asking 
whether  the  surety  would  join  the 
principal  in  a  fresh  note  payable 
jointly  and  severally.  The  surety's 
solicitor  answered  that  the  surety 
would  in  a  post  or  two  pay  the 
amount  and  interest  due  on  the 
joint  security.  Seld,  that  the  con- 
tract was  not  changed,  and  that 
the  surety  had,  neither  at  law  nor 
in  equity,  rendered  himself  severally 
liable. 

Qiuere,  whether  the  dicta  in 
Thorp  V.  Jackson,  2  Yonnge  Sf 
Colly er,  Exch.  561,  can  be  sup- 
ported, and  whether  a  joint  loan 
creates  in  equity  a  joint  and  sepa- 
rate liability.    Jones  y.  Beach,  886 

PRODUCTION    OF    DOCU- 
MENTS. 


See  Practice,  9. 
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PUBLIC  COMPANY. 

1.  By  the  rules  of  a  foreign  Railway 
Compaiij,  established  as  a  Societe 
Anonyme,  it  was  provided  that  the 
general  meeting  convened  by  notice 
should  represent  the  whole  body  of 
shareholders,  and  should  take  cog- 
nizance of  the  accounts  and  ba- 
lances, and  that  their  approval  of 
the  balances  should  completely  dis- 
charge the  board  of  directors.  Two 
of  the  English  directors  retired  in 
consequence  of  the  small  amount 
paid  up.     Afterwards,  by  the  sanc- 
tion of  the  solicitor  appointed  by 
the  committee  of  management,  they 
returned  to  several  English  sub- 
scribers the  amount  of  their  depo- 
sits without  interest,  and  bought 
up  the  shares  of  others,  and  paid 
over  the  balance  of  the  deposits  in 
their  hands  to  the  continuing  di- 
rectors of  the  Company,  who  re- 
ceived it  and  sanctioned  the  trans- 
action.    Some  shareholders  on  be- 
half of  themselves  and  the  others 
filed  a  bill  against  the  directors, 
alleging  that    the  Company    had 
carried  on  their  aifairs  in  conformity 
with  the  rules,  and  praying  that  the 
two  retired  directors  might  make 
good  the  returned  deposits.    It  ap- 
peared that  the  accounts  had  been 
fairly    submitted    to    the    general 
meeting,   and  passed.     Hield,  that 
the  general  meeting  had  power  to 
sanction  and  had  sanctioned  the  pro- 
ceedings, and  that  the  bill  had  been 
properly  dismissed.  Kent  v.  Jack- 
son, 49 
2.    The  special   Act  of   a  Railway 
Company  incorporated  so  much  of 
Vol.  II.  S  S 


the  Lands  Clauses  Consolidation 
Act  as  was  not  inconsistent  with 
it.  It  also  provided  that  such 
parts  of  the  line  as  passed  through 
a  certain  specified  piece  of  land 
should  be  arched  over,  so  as  to 
afford  to  the  owner  a  communica- 
tion between  the  severed  portions. 
Held^  that  this  provision  was  not 
inconsistent  with  and  therefore  did 
not  exclude  the  operation  of  s.  92 
of  the  Lands  Clauses  Consolidation 
Act,  which  provides  that  no  party 
shall  be  required  to  sell  part  of  a 
manufactory  if  he  shall  be  able  and 
willing  to  sell  the  whole. 

Land  included  in  the  same  wall 
with  tin-plate  works,  and  used  for 
the  deposit  of  ashes  from  the 
works:  Held,  to  be  part  of  a 
manufactory  within  the  92nd  sec- 
tion of  the  Lands  Clauses  Consoli- 
dation Act,  although  the  two  por- 
tions of  the  property  were  separated 
by  a  road  over  which  a  stranger 
had  a  right  of  way. 

Where  a  Company  had  given 
notice  to  take  part  of  a  manufactory, 
and  were  required  to  take  the 
whole  under  the  above  section: 
Held,  that  they  could  not  escape 
from  the  necessity  of  so  doing  by 
changing  their  plan,  and  passing 
under  the  part  comprised  in  their 
notice  by  a  tunnel,  whether  such  a 
proceeding  would  amount  to  taking 
a  part  of  the  manufactory  or  not. 

Semhle,  that  it  would  amount  to 
taking  a  part  of  the  manufactory. 
Sparrow  v.  The  Oxford,  Worcester, 
and  Wolverhampton  Railway  Com' 
pany,  94 

(  D.M.G.      3.  A 
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3.  A  railway  Company  had  entered 
into  an  agreement  with  a  land- 
owner for  the  purchase  of  land  A. 
They  found  that  they  did  not  at 
the  time  require  this  land,  hut  re- 
quired immediately  land  B.  he- 
longing  to  the  same  landowner. 
He  consented  to  sell  them  B.,  if 
they  would  at  the  same  time  pay 
for  A.  The  finance  committee  of 
the  Company  drew  a  cheque  for 
the  price  of  A.  and  another  for  the 
price  oC  B.,  and  left  the  chairman 
to  make  the  hest  arrangement  he 
could  with  the  landowner.  The 
agent  of  the  landowner  received 
hoth  cheques,  upon  an  agreement 
that  the  cheque  for  B.  should  not 
he  presented  for  a  week,  to  give 
time  for  the  completion  of  a  more 
formal  agreement  as  to  the  pur- 
chase of  A.  than  that  which  had 
heen  executed.  The  preparation 
of  the  agreement  having  heen  de- 
layed heyond  the  week,  communi- 
cations took  place  hetween  the 
chairman  of  the  finance  committee 
(who  was  one  of  the  drawers  of  the 
cheque)  and  the  landowner's  soli- 
citor, in  which  the  former  dfsired 
that  the  cheque  might  continue  to 
be  retained  as  the  agreement  was 
not  completed. 

It  appeared  from  the  hooks  of 
the  Company,  that  the  fact  of  the 
cheque  being  outstanding  had  been 
the  subject  of  discussion  in  the 
finance  committee,  and  had  been 
considered  by  them  unsatisfactory. 
Before  the  execution  of  the  agree- 
ment, and  before  the  presentation 
of  the  cheque,  the  bank  failed  on 


which  it  was  drawn,  and  in  which 
the  chairman  was  a  partner.  Held^ 
that,  whether  the  chairman,  in 
desiring  the  presentation  of  the 
cheque  to  be  delayed,  was  acting 
ultra  vires  or  not,  his  act  was 
sanctioned  bv  the  committee  and 
bound  the  Company,  and  that  the 
Company,  and  not  the  landowner, 
must  bear  the  loss. 

But  semble,  that  the  cbairmsa 
was  not  acting  ultra  viret,  bein^ 
one  of  the  drawers  of  the  cheque. 

The  cheque  was  not  dated  as 
drawn  at  any  place,  bat  was  head- 
ed with  the  name  of  the  railwav. 
Meld,  that  this  did  not  indicate 
any  place  so  as  to  satisfy  the  terms 
of  the  clause  in  the  Stamp  Act 
exempting  cheques  from  duty ;  hot 
that  the  cheque  was  void,  and  that 
on  this  account,  independently  of 
anv  other,  the  loss  must  be  sos- 
tained  by  the  Company.  Lord 
Ward  V.  The  Oxford  Railicay 
Company  t  7oO 

4.  Persons  obtaining  from  the  legis- 
lature power  to  interfere  with  the 
rights  of  property,  are  bound  strictlv 
to  adhere  to  the  powers  so  conceded 
to  them  to  do  no  more  than  the 
legislature  has  sanctioned,  and  to 
proceed  only  in  the  mode  which  the 
legislature  has  pointed  out ;  but 
(except  in  a  proceeding  at  the  in- 
stance of  the  Attomey-GenenI) 
any  one  seeking  the  assistance  of  s 
Court  of  equity,  to  restrain  the  vio- 
lation of  such  a  contract  with  the 
legislature,  is  bound  to  show  that 
he  has  a  private  interest  in  the 
matter. 

Therefore, 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


989 


Therefore,  where  a  Waterworks 
Act  empowered  aCompaDy  to  divert 
the  water  of  a  stream  (without  limit 
as  to  quantity  ),hy  means  of  an  open 
channel  filled  with  loose  stones  and 
they  were  diverting  it  by  means  of 
a  culvert:  Held,  that  another  Com- 
pany who  were  entitled  to  the  water 
of  a  stream  into  which  the  diverted 
stream  had  flowed  were  not  entitled 
to  an  injunction  to  restrain  a  viola- 
tion of  the  terms  of  the  Act  as  to 
the  mode  of  diversion.  The  Mayor^ 
4"C.  of  Liverpool  v.  The  Charley 
Waterworks  Company,  852 

5.  The  Court  is  not  exceeding  its 
functions  in  deciding  a  purely  legal 
question  arising  in  a  suit  before  it, 
either  with  or  without  legal  assist- 
ance, but  ought  to  decide  such  a 
question  where  the  controversy  and 
material  facts  are  plain. 

A  railway,  associating,  allying, 
and  connecting  itself  with  another, 
does  not  thereby  become  equitably 
"amalgamated**  with  it. 

An  agreement  to  amalgamate  as 
from  a  time  past  may  possibly  in 
equity  amount  to  amalgamation; 
but  an  agreement  to  do  so  at  a 
future  period  will  not,  until  that 
period  arrives. 

Pending  the  progress  of  a  bill 
through  Parliament,  authorizing 
the  S.  V.  Company  to  lease  their 
line  to  the  N.  W.  Company,  the 
bill  was  opposed  by  the  S,  B.  Com- 
pany, and,  upon  a  compromise,  a 
clause  was  inserted,  securing  to  the 
S,  B,  Company  the  use  of  part  of 
the  line  and  the  joint  use  of  a  sta- 
tion, subject  to  the  cesser  of  these 

SS 


rights  in  the  event  of  the  ^S^.  B* 
Railway  Company  being  leased  to 
or  amalgamated  with  a  fourth  Com- 
pany, viz.  the  G.  W.,  who  were 
rivals  to  the  N.  W.  Company.  At 
this  time  the  S.  B,  Company  was 
under  no  engagements  to  the  G-.  W. 
Company.  Subsequently,  however, 
those  two  Companies  entered  into 
agreements,  giving  facilities  and 
preference  to  each  other's  traffic, 
and  agreed  to  amalgamate  at  a 
future  time,  if  the  sanction  of  Par- 
liament could  be  obtained.  Held, 
that  this  was  not  such  a  change  of 
circumstances  produced  by  the  con- 
duct of  the  S,  B,  Company  as  to 
exclude  them  from  equitable  relief 
by  injunction  for  the  enforcement  of 
the  right  of  user  conferred  on  them 
by  the  Act. 

The  Court  may  interfere  between 
two  Railway  Companies  entitled  to 
the  joint  use  of  a  station  by  pre- 
scribing regulations  for  its  manage- 
ment ;  but  such  interference  ought 
not  to  take  place  without  grave  oc- 
casion. The  Court  may  also  direct 
a  partition  of  the  station,  and  ap- 
point a  receiver  if  necessary.  But 
where  provisions  exist  for  the  set- 
tlement of  disputes  on  the  above 
subjects  by  arbitration,  the  Court 
will  withhold  its  interposition  until 
the  remedy  thus  provided  has  been 
resorted  to.  The  Shrewsbury  and 
Birmingham  Railway  Company  v. 
The  Stour  Valley  Railway  Com- 
pany, 866 

RAILWAY  COMPANY. 

See  PuBLio  Company. 

S  2  RECEIVER. 
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RECEIVER. 
See  Injunction,  3. 

REHEARING. 
See  Practice,  1>  U,  22. 

RELEASE. 

See  Injunctioh,  1. 

REVERSIONARY  INTEREST. 

See  VEjmoB  and  Pubchasbb,  1. 

REVIVOR. 

See  Adhinistbation  of  Assets,  1. 
Pbactice,  10, 15. 

REVOCATION  OF  WILL. 
See  Will,  12. 

RIGHT  TO  BEGIN. 

See  Pbactice,  6. 


SCRIVENER. 
See  Bankbuptcy,  5. 

SECURITY  FOR  COSTS. 

See  Pbactice,  13. 

SETTING  ASIDE  SALE. 
See  Vendob  and  Pubchaseb,  1. 

SHAREHOLDER. 

See  Bankbuptcy,  9. 
Public  Company. 
Winding-up  Acts. 


SHIFTING  CLAUSE. 

See  Deed,  1. 
Will,  1. 

SHIPPING. 

1.  An  unregistered  contract  for  the 
sale  of  shares  in  a  British  vessel 
cannot  be  enforced  in  equity. 
Hughes  t.  Morris,  349 

2.  The  provisions  of  the  Ship  Regis- 
try Acts  apply  equally  to  contracts 
as  to  sales;  and  the  whole  frame 
of  these  Acts  negatives  any  equity 
resulting  out  of  the  doctrine  of 
notice.  An  unr^;istered  agreement, 
therefore,  with  the  registered  owner 
of  a  ship,  which  the  owner  subse- 
quently transfers  for  value  to 
another  person  who  has  notice  of 
the  agreement,  cannot  be  enforced 
either  as  against  the  ship  or  its 
proceeds. 

Whether  upon  such  a  contract  an 
action  for  damages  could  be  sus- 
tained, quare. 

How  far  actual  fraud  in  such  a 
case  would  be  relievable  in  equity, 
qiuere,     Mc  Calmont   v.   Rankin^ 

403 

See  also  Injunction,  3. 

SHIP  REGISTRY  ACTS. 
See  Shipping. 

SOLICITOR. 

1 .  In  an  administration  suit  instituted 
by  an  infant  cestui  que  trust  under 
a  will  against  the  executors,  one  of 
the  executors  admitted  tliat  part  of 
certain  sums  advanced  by  him  on 

mortgage 
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mortgage  formed  part  of  the  trust 
estate.  An  order  was  made  in  the 
suit  for  the  completion  of  contracts 
for  sales  of  the  mortgaged  property 
which  had  been  entered  into  by  the 
executor.  Under  this  order  the 
purchase-monies  were  paid  into 
court  to  the  credit  of  the  cause. 
The  order  directed  the  executor  to 
execute  the  conveyances,  and  dehver 
the  title-deeds  to  the  petitioners ; 
but  the  executor's  solicitors  refused 
to  give  up  the  deeds  claiming  a  hen 
upon  them  for  costs  due  from  the 
executor  and  advances  made  for  the 
maintenanceof  the  Plaintiff.  Held, 
that  the  Court  had  jurisdiction  on 
petition  to  order  the  solicitors  to 
deliver  up  the  deeds.  Francis  v. 
Francis,  73 

.  In  an  action  brought  by  an  attor- 
ney against  his  client,  upon  his  bill 
of  costs,  the  client  obtained  an  order 
for  taxation  on  the  terms  of  with- 
drawing all  his  pleas  except  nun- 
quam  indebitatus.  Afterwards  he 
withdrew  all  his  pleas,  and  applied 
to  the  Judge  for  an  order  of  taxa- 
tion, under  the  6  &  7  Fict.  c.  73, 
which  was  refused  for  want  of  juris- 
diction. Held,  that  the  client  could 
not  obtain  an  order  for  taxation 
from  the  Court  of  Chancery,  there 
being  no  special  circumstance  be- 
yond mere  overcharge. 

SemblCy  that  where  judgment  has 
been  given  in  the  attorney's  action, 
the  special  jurisdiction  given  by  the 
6  &  7  Vict.  c.  73,  s.  37,  does  not  exist. 

Where  special  circumstances  are 
relied  upon  as  a  ground  for  taxa- 
tion after  the  prescribed  time  they 


must  be  such  as  the  cUent  could 
not  have  reasonably  availed  him- 
self of  sooner. 

Semble,  that  mere  overcharge  is 
not  a  special  circumstance  within 
the  meaning  of  the  Act.  In  re 
Barnard,  359 

3.  A  soUcitor,  who  was  the  chief  act- 
ing executor  of  a  client,  retidned 
the  amounts  of  his  bills  of  costs,  as 
solicitor  of  the  testator  and  of  the 
executors,  out  of  assets  received  by 
him,  and  died.  A  suit  was  institu- 
ted for  the  administration  of  his 
estate.  Twelve  years  after  his  death, 
and  twenty  years  after  the  solicitor 
had  ceased  to  act  professionally  for 
the  executors  of  the  testator,  the  tes- 
tator's representative  sought  against 
the  representatives  of  the  deceased 
solicitor  an  order  for  the  delivery 
and  taxation  of  the  solicitor's  bills, 
under  the  6  &  7  Fict,  c.  73.  Held, 
that  whether  the  act  gave  jurisdic- 
tion to  make  such  an  order  or  not, 
such  an  order  ought  not  to  be 
made. 

Executors  retained  the  son  of  one 
of  them  to  act  as  their  solicitor  in 
the  administration  of  the  estate, 
and  the  solicitor's  biUs,  or  some  of 
them,  were  paid  by  credit  being 
given  to  the  son  in  accounts  be- 
tween him  and  his  father.  Held, 
that  this  fact  was  not  such  a  special 
circumstance  as  would  warrant  an 
order  for  the  delivery  and  taxation 
of  the  son's  bills  of  costs,  upon  a 
petition  presented  under  the  6  &  7 
Fict.  c.  73,  ten  years  after  the  pay- 
ment, even  if  that  interval  did  not 
exclude  the  jurisdiction  to  make 

such 


992 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


such  an    order.     JSx  parte  Shack- 
ell,  842 
See  also  Bankruptcy,  5,  18. 

SPECIFIC  PERFORMANCE. 

See  Shipping. 

Vendor  and  Purchaser,  2. 

STATUTES. 

7  Geo,  IV.  c  57.   See  Assignment. 

2  &  3  Will.  IV.  c.  100.   i&e  Tithes. 

3  &  4  Wai.  IV.  c.  27.  See  Tithes  ; 
Will,  8. 

3  &  4  TFill.  IV.  c.  104.  See  Wind- 
ing-up Acts,  4. 

5  &  6  TFill.  IV.  c.  76.  i&e  Munici- 
pal Corporation  Act. 

1  Viet.  c.  26.     See  Will,  5,  12. 

5  &  6  Tict.  c.  39.  See  Principal 
and  Agent. 

6&7  Viet.  c.  73.  See Solicitor,2, 3. 

12  &  13  Viet.  c.  106.  See  Bank- 
ruptcy, 7. 

13  &  14  Vict.  c.  60.  See  Trustee 
Act  1850. 

14  &  15  Viet.  c.  99.  See  Practice, 
12. 

16  &  16  Vict.  c.  86.    See  Practice. 

STATUTES,  CONSTRUCTION 

OF. 

iSetf  Bankruptcy,  II. 

SUPPLEMENT. 
See  Practice,  4. 


TAXATION  OF  COSTS. 
See  Solicitor,  2,  3. 


THELLUSSON  ACT. 
See  Will,  4. 

TITHES. 

The  Act  2  &  3  Will.  IV.  c.  100,  is 
unaffected  by  the  proYisions  of  the 
Act  3  &  4  WilL  IV.  c.  27 ;  the  in- 
terpretation clause  of  the  latter  Act, 
although  enacting  that  the  word 
"land"  shall  in  its  meaning  extend 
to  tithes,  has  reference  to  an  estate  in 
tithes,  and  not  to  tithes  as  a  chattel, 
and  the  2nd  section,  therefore,  does 
not  embrace  the  case  of  a  render  of 
tithes  as  a  chattel  by  the  person 
bound  to  pay  to  the  tithe-owner. 
The  Dean  of  Ely  v.  Bli^s,        459 

TRADING. 
See  Bankruptcy,  5. 

TRUSTEE. 

A  breach  of  trust  will  constitute 
merely  a  simple  contract  debt,  un- 
less there  is  something  in  the  crea- 
tion of  the  trust  to  raise  a  liability 
on  covenant  against  the  trustee. 
Adey  v.  Arnold,  432 

See  also  Bankruptcy,  13, 16. 
Practice. 

TRUSTEE  ACT  1850. 

1 .  Setnble,  that  the  Lords  Justices  in- 
trusted by  warrant  under  the  sign 
manual  to  make  orders  in  Lunacy 
have  jurisdiction  to  make  a  vesting 
order  under  the  Trustee  Act,  where 
the  heir  of  the  survivor's  trustee  is 
of  unsound  mind  ;  but  for  greater 
certainty,  the  Loi  d  Chancellor  made 
the  order.  In  re  Wavgh'sTrust,  279 

2.  Husband 
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2.  Husband  of  executrix  out  of 
the  jurisdiction,  held  to  be  a  trustee 
within  the  Trustee  Act  1850,  s.  22. 
Ex  parte  BradsAaw,  900 


VENDOR  AND  PURCHASER. 

1 .  If  previously  to  the  sale  of  a  rever- 
sionary interest,  the  vendor  and 
purchaser  concur  in  ascertaining 
from  persons  of  competent  skill, 
and  having  knowledge  of  the  pro- 
perty and  of  all  the  circumstances 
likely  to  influence  its  value,  a  well- 
considered  estimate  of  what  the 
propel  ty  would  he  likely  to  fetch 
at  a  sale,  and  act  on  that  opinion 
— Semble,  that  such  a  transaction 
would  not  be  afterwards  disturbed 
merely  because  other  surveyors 
afterwards  came  to  a  different  con- 
clusion from  that  on  which  the 
parties  acted.  It  is  not  necessary 
to  give  validity  to  such  a  sale  that 
it  should  be  made  by  public  auc- 
tion. But  where,  upon  the  sale  by 
private  contract  of  such  an  interest 
in  leaseholds,  nothing  was  done  ex- 
cept obtaining  the  opinion  of  an 
actuary  unacquainted  with  the  local 
circumstances  likely  to  influence 
the  value,  and  in  a  suit  to  impeach 
the  sale  the  purchaser  was  unable 
to  show  that  he  had  given  the  full 
value,  the  sale  was  set  aside.  JEd- 
wards  v.  Burt,  55 

2.  Land  was  advertised  to  be  sold  in 
lots  as  freehold,  subject  to  condi- 
tions, one  of  which  was,  that  all 
objections  to  the  title,  not  made 


within  a  prescribed  time,  should  be 
considered  as  waived ;  and  another 
provided  that  any  misstatement  of 
the  quality,  tenure,  outgoings,  or 
other  particulars,  should  be  the 
subject  of  compensation.  An  ob- 
jection to  the  title  of  one  lot  was 
taken  after  the  prescribed  time,  that 
it  was  of  copyhold  tenure.  It  how- 
ever appeared  that,  under  a  compo- 
sition with  the  lord,  the  rights  of 
the  copyhold  were  such  as  to  render 
the  tenure  hardly  different  from 
that  of  freehold.  Held,  that  the 
misdescription  did  not  form  a 
ground  for  resisting  a  specific  per- 
formance, although  the  decision 
might  have  been  otherwise  had  the 
misdescription  been  vrilful. 

Another  lot  was  described  in  the 
particulars  as  being  sold  with  a 
certain  reservoir  and  water-works, 
yielding  a  yearly  rental  of  60/.,  ex- 
clusively of  the  land  and  buildings. 
An  objection  was  taken  afler  the 
prescribed  time,  and  was  supported 
by  the  fact  that  this  rent  arose  from 
supplying  with  water  certain  houses 
separated  from  the  reservoir  by  the 
property  of  strangers,  over  which 
the  vendor  had  no  right  to  carry  it 
beyond  a  permissive  right  from  year 
to  year  by  payment  of  a  rent.  Held 
that  the  description  contained  such 
a  misrepresentation  as  to  preclude 
the  vendor  from  enforcing  a  specific 
performance ;  and  that  the  objec- 
tion was  not  one  as  to  title,  and 
therefore  was  not  obviated  by  the 
stipulation  as  to  time.  Price  v. 
Macaulay,  339 

See  also  Will,  10. 

WILFUL 
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WILFUL  DEFAULT. 
See  Praoticb,  7. 

WILL. 

1.  /.  M.  by  Ills  will  devised  the  May- 
tham  Hall  estate,  being  of  gavel- 
kind tenure,  to  trustees  upon  trust 
to  sell  a  competent  part  for  the 
payment  of  debts,  and  subject 
thereto  upon  trust  for  P,  M,  for 
life,  and  after  his  decease  for  the 
first  son  of  P.  M,  for  life,  and 
after  his  decease  for  the  first  son 
of  such  first  son  and  the  heirs  male 
of  his  body,  and  in  default  of  such 
issue,  for  every  other  son  of  P.  M, 
successively  for  the  like  interests 
and  limitations,  and  in  default  of 
issue  of  the  body  of  P.  M,,  or  in 
case  of  his  not  leaving  any  at  his 
decease,  for  T.  M,  for  life,  and 
after  his  decease  for  T,  G.  M.  the 
eldest  son  of  T.  M,,  for  life,  and 
after  his  decease  for  the  first  son 
of  T,  G.  Jf .,  and  the  heirs  male  of 
his  body,  and  in  default  of  issue  of 
the  body  of  the  said  T,  G.  3/.,  for 
every  other  son  of  T,  If.,  succes- 
sively for  the  like  estates  and  in- 
terests, and  on  failure  of  all  such 
issue  of  the  body  of  T»  M,,  upon 
trust  for  him  his  heirs  and  assigns 
for  ever;  P.  M,  never  had  any 
children :  Held,  that  P.  M,  took 
an  estate  for  life  with  remainder  to 
his  first  unborn  son,  if  such  son 
had  been  bom,  and  that  all  the 
remainders  over  were  void :  Meld, 
also,  that  effect  was  to  be  given  to 
the  gift  over  to  T,  M,  and  his  sons 
in  default  of  issue  of  the  body  of 


P.  M.g  &c.  as  an  independent 
clause,  and  that  it  was  consequently 
valid. 

Although  by    the    doctrine    of 

cypres  or  by  implication  as  applied 
to  the  construction  of  a  will,  an 
estate  may  be  carried  otherwise 
than  in  the  exact  form  and  manner 
indicated  by  the  testator,  yet  it 
must  always  be  in  favour  of  a  dass 
or  part  of  a  dass  of  persons  intended 
to  be  provided  for  by  the  testator. 

In  construing  wills  effect  may  io 
certain  cases  be  given  to  the  gene- 
ral interest  at  the  expense  of  t 
particular  interest,  but  this  is  not 
to  be  done  without  an  actual  neces- 
sity. 

Where  an  estate  is  so  limited  to 
A,  as  would  generally  raise  by  im- 
plication an  estate  tail,  but  there 
are  added  limitations  to  the  children 
of  A.  which  are  void  for  remote- 
ness, it  is  not  a  general  rule  to 
reject  these  limitations  as  unim- 
portant and  to  give  to  A,  an  estate 
tail,  although  cases  may  arise  in 
which  this  would  be  done  in  favour 
of  the  clear  intention  of  the  testa- 
tor. 

The  cases  of  Pitt  v.  Jackwn,  2 
Bro.  C.  C.  51,  and  Nicholl  v.  iVic- 
holl,  2  W.  Black.  1159,  observed 
on. 

Where  there  are  gifts  over  which 
are  void  for  perpetuity,  and  there 
is  a  subsequent  and  independent 
clause  on  a  gift  over  which  is  with- 
in the  line  of  perpetuity,  effect  can- 
not be  given  to  such  clause  unless 
it  will  accord  with  previous  valid 
limitations. 

Agift 
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A  gift  over  made  in  words  com- 
prising only  one  event  will  not  be 
construed  as  made  on  two  events, 
althougb  in  point  of  fact  it  may 
consist  very  reasonably  of  two 
branches,  unless  it  is  so  expressed 
by  the  testator. 

/.  M,  provided  by  his  will  that 
if  P.  M.  or  T.  M.  or  any  of  their 
issue  should  become  entitled  to  the 
Jodrell  estate,  then  the  trustees 
should  stand  seised  of  the  devised 
premises  upon  trust  for  the  next 
person  entitled  thereto  under  his 
will,  as  if  the  person  so  succeeding 
to  the  Jodrell  estate  were  dead : 
T.  M.  died  afler  the  date  of  the 
will,  and  the  testator,  by  a  codiciU 
declared  that  his  trustees  should 
stand  seised  of  the  devised  estates 
upon  trust  for  his  wife  for  life,  and 
then  upon  the  trusts  declared  by 
his  will,  subject  to  the  declaration 
therein  contained  with  reference  to 
the  Jodrell  estate.  On  the  death 
of  the  widow,  P.  M,  came  into  pos- 
session of  the  Maytham  Hall  estate, 
being  at  that  time  entitled  to  a  life 
estate  in  remainder  in  the  Jodrell 
estate,  the  tenant  for  life  of  that 
estate  being  then  living: — Held, 
first,  that  this  was  not  such  an 
interest  in  P,  M.  as  fell  within  the 
intention  of  the  shifting  clause,  and 
that  it  did  not  in  that  event  come 
into  operation.  Held,  secondly,  on 
P.  M.  afterwards  coming  into  pos- 
session of  the  Jodrell  estate,  on  the 
death  of  the  tenant  for  life,  that 
then  the  Maytham  Hall  estate  went 
over  and  became  vested  in  the 
trustees  of  /.   M.^9  will.     Held^ 


thirdly,  on  the  construction  of  the 
clause  generally,  that  its  operation 
was  not  confined  to  one  shifting, 
but  that  it  operated  toties  quoties 
as  regarded  the  parties  named  in  it. 
The  Jodrell  estate  was  limited 
under  the  will  of  B,  J,  to  the  use 
of  M.  J,  for  life,  with  remainder 
to  the  use  of  the  sons  and  daugh- 
ters of  JKT.  /.  successively  in  tail, 
with  remainder  to  the  use  of  ^S^.  M, 
for  life,  with  remainder  to  her  sons 
and  daughters  in  tail,  with  remain- 
der to  P.  JIT.,  son  of  /.  3f.,  for 
life,  with  remainders  to  his  sons 
and  daughters  in  tail,  with  re- 
mainder to  T.  M.,  another  son  of 
the  said  J,  M.,  for  life,  with  re- 
mainders to  his  sons  and  daughters 
in  tail,  with  divers  remainders 
over.  The  will  contained  a  proviso 
that  if  P.  M,  and  T.  M,,  or  either 
of  them,  their  or  either  of  their 
issue,  or  any  other  son  or  sons  of 
the  said  J,  M.,  or  his  or  their 
issue,  should  become  entitled  to 
an  estate  of  freehold  or  inheritance 
in  possession  of  or  in  the  Maytham 
Sail  estate  belonging  to  R,  M,, 
"  so  as  to  be  in  the  possession  or 
in  the  actual  receipt  of  the  rents 
and  profits  thereof,"  then  and  in 
that  case  the  estates  devised  by 
her  will  should  shift  from  the 
person  so  becoming  entitled  in 
manner  therein  mentioned.  At 
the  date  of  the  will,  22.  M*  was 
entitled  to  the  Maytham  Hall 
estate,  partly  in  fee  and  partly  as 
tenant  in  tail.  The  Maytham 
Hall  estate  was  subsequently  dis- 
entailed and  devised,  and  so  came 

to 
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to  the  son  of  T.  A/,  (who  was  then 
entitled  in  possession  to  the  Jodrell 
estate),  hj  limitation  as  a  pur- 
chaser, and  not  by  inheritance,  or 
under  the  original  limitations  ex- 
isting at  the  date  of  the  testator's 
will.  Whether,  looking  at  the 
dealing  with  the  Maythatn  Hall 
estate,  it  became  vested  in  T,  M, 
in  such  a  manner  as  to  make  the 
Jodrell  estate  go  over,  qtuere. 
Monypenny  v.  Bering ^  145 

2.  The  words,  "The  said  fourth 
schedule,"  in  a  will,  held  to  mean 
''  the  said  fifth  schedule,"  upon  a 
consideration  of  all  the  provisions 
of  the  will  and  of  the  state  of  the 
testator's  property  and  family  when 
the  will  was  made,  although  the 
actual  words  involved  no  contra- 
diction nor  repugnancy  to  the  other 
provisions  of  the  will,  except  by 
making  in  one  instance  insufficient 
provision  for  the  charges  thereby 
created,  having  regard  to  the  value 
of  the  property,  and  by  making 
capricious  and  improbable  disposi- 
tions, at  variance  with  what  ap- 
peared to  be  the  general  intention. 
Hart  V.  Tulk,  300 

3.  A  testator  bequeathed  the  interest 
of  certain  personal  property  to  his 
wife  for  life ;  **  at  her  death  one 
half  of  the  said  property  1  give  to 
my  son  G,  M,,  the  remaining  half 
to  be  equally  divided  between  my 
two  daughters  and  at  their  deaths 
such  shares  to  be  equally  divided 
among  their  children  respectively  :" 
Held,  that  the  son  took  an  absolute 
interest  in  the  moiety.  Scrivener 
V.  Smith,  399 


4.  By    the    marriage   settlement  of 
A,  B,,  the  grand  nephew  cf  the 
testator,  certain  family  estates  were 
settled  so  as  to  give  to  the  father 
of  A,  B.  an  estate  for  life  and  then 
an  estate  for  life  to  A,  B.  himself, 
both  these  estates  being  subject  to 
a  term  of  years  the  trusts  of  which 
were  to  raise  portions  for  yonnger 
children   of   the   marriage    to  an 
amount  in  the  whole  varving  ac- 
cording to  the  number  of  such  chil- 
dren, and  which  in  the  events  which 
happened  was  40,000/.     The  tes- 
tator by  his  will  made  a  large  pro- 
vision for  A.  B.,  and  then  reciting 
this  settlement  bequeathed  to  his 
executors  a  sum  of  15,000/.  on  trust 
to  invest  and  accumulate  the  income 
during  the  life  of  i4.  B.,  but  if  ^.  B, 
should  die  within  twenty  years  from 
his  the  testator's  death  then  the  accu- 
mulation to  be  continued  for  so  long 
a  time  as  would  make  up  the  twenty 
years,  and  upon  the  completion  of 
the  accumulation,  on  trust  to  stand 
possessed  of   the  trust-monies  to 
pay  and  apply  the  same  or  a  com- 
petent part  thereof  in  satisfaction 
of  the  portions  and  in  exoneration 
of  the  settled  estates,  and  subject 
thereto  upon  the  trusts  of  the  tes- 
tator's residuary   personal  estate: 
the  testator  also  provided  that  if 
before  the  expiration  of  the  period 
of  accumulation  the   accumulated 
fund  should  be  sufficient  to  answer 
the  aforesaid    purposes,  then  the 
accumulation  should  cease.     A,  B, 
lived  beyond  twenty-one  years  from 
the  testator's  death  ;    and  at  the 
expiration  of  twenty-one  years,  a 

sum 
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sum  of  35,622/.  was  accumulated. 
A  question  being  raised  in  refer- 
ence to  the  application  of  this  fund, 
proceedings  were  subsequently  in- 
stituted for  obtaining  the  opinion 
of  the  Court  on  the  point,  at  which 
time  the  accumulations  amcunted 
to  43,643/.  Held,  that  the  case 
fell  within  the  terms  of  the  second 
exception  contained  in  the  second 
section  of  the  Thelliisson  Act,  and 
that  the  fund  directed  to  be  raised 
was  applicable  according  to  the 
trusts  of  the  testator's  will. 

Bj  the  terms  of  the  first  excep- 
tion in  the  second  section  of  the 
Act,  a  grantor,  settlor,  or  devisor, 
or  other  person  or  persons  may 
make  provision  generally  for  the 
payment,  not  only  of  his  own  debts, 
but  also  of  the  debts  of  any  other 
person :  and  the  provision  for 
raising  portions  for  any  child,  &c. 
mentioned  in  the  second  exception, 
includes  portions  already  created, 
and  enables  a  grantor,  settlor,  or 
devisor  to  make  the  same  provision 
for  the  children  of  other  persons  as 
for  his  own,  except  that  as  to  the 
former  they  must  be  the  children 
of  persons  who  take  an  interest 
under  *'such  conveyance  settlement 
or  devise  *'  as  is  referred  to  in  the 
clause. 

The  words  ''such  conveyance 
settlement  or  devise  "  relate  to  the 
instrument  by  which  the  grantor, 
settlor,  or  devisor  has  made  a  pro- 
vision for  the  portions,  but  it  is  not 
necessary  that  the  gift  to  the  parent 
should  be  in  the  very  clause  of  the 
will  which  creates  the  provision  for 


the  children,  or  that  it  should  be 
an  interest  in  the  very  property 
directed  to  be  accumulated. 

Setnbie,  that  however  small  the 
sum  may  be  which  is  given  to  the 
parent,  it  would  still  be  an  interest 
within  the  meaning  of  the  clause. 

Cases  may  arise  in  which,  al- 
though an  interest  be  given  to  the 
parent  and  some  provision  after- 
wards made  for  the  children,  that 
provision  may  not  be  made  in  the 
way  of  portions  so  as  to  bring  the 
case  within  the  exception  in  ques- 
tion. 

The  cases  of  JEt/re  v.  Marsden^ 
2  Keen,  564,  and  Shato  v.  JRhodes, 
1  Myl.  &  Cr.  135,  and  S.  C,  on 
appeal,  sub  notnine,  JEvans  v.  Sel- 
Her,  5  CI.  &  Fin.  114,  observed 
upon.     Barrlngton  v.  Liddell, 

480 
5.  Estates  A,  and  £.  were  so  settled 
that  the  testator  had  no  power  to 
deal  with  A,,  but  had  a  power  of 
appointment  over  B.  By  his  wiU, 
made  after  the  I  Viet.  c.  26,  be 
referred  to  the  settlement  and  con- 
firmed it,  and,  then  reciting  that  he 
had  considerable  freehold  estates 
and  might  become  possessed  of 
more,  he  devised  all  his  real  estates 
of  which  he  might  die  possessed  to 
certain  persons  as  trustees  for  pur- 
poses totally  different  from  those  of 
the  settlement :  he  had  not  at  the 
date  of  his  will  or  his  death  any 
other  estates  besides  A.  and  B. 
Held,  that  the  testator  must  be 
taken  to  have  known  that  he  had  a 
power  of  appointment  over  estate 
B,^  that  the  confirmation  of  the 

settle  ment 
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settlement  operated  only  upon  the 
estate  A  ,  and  that  the  devise  was 
a  good  execution  of  the  power. 

Observations  on  the  operation  of 
the  Act  1  Vict.  c.  26,  on  devises  in 
execution  of  powers.  Lake  v.  Currie, 

536 
6.  A  testator  by  his  will  directed  his 
trustees  to  purchase  a  sum  of  Bank 
Annuities,  upon  trust  to  pay  the 
dividends  to  his  son  John  for  life, 
with  a  proviso  against  alienation^ 
and  he  then  provided  that  in  case 
his  said  son  should  marry  with  the 
consent  of  his  trustees,  the  an- 
nuities should  subject  to  the  life 
interest  of  his  son  be  settled  for  the 
benefit  of  any  woman  with  whom 
his  son  should  intermarry^  and  the 
issue  of  such  marriage  in  such 
manner  as  should  be  agreed  upon 
with  the  concurrence  of  his  trustees, 
and  subject  to  the  trusts  to  be  de- 
clared in  any  settlement  to  be  made 
on  the  marriage  of  his  son,  or  in 
case  none  should  be  declared,  then 
the  Annuities  should  go  as  his  son 
should  by  will  appoint ;  and  the 
testator  also  provided  that  in  case 
his  son  should  die  unmarried,  or 
having  been  married  without  leaving 
issue,  and  without  having  exercised 
the  power  of  appointment  thereby 
given  to  him,  then  a  moiety  of  the 
Annuities  should  go  to  persons 
named  in  the  will :  the  son  died 
without  ever  having  been  married, 
and  having  by  his  will  appointed  a 
portion  of  the  Annuities  to  two  of 
his  brothers.  Held,  sustaining 
this  appointment,  that  in  the  events 
which  had  happened  the  son  had  a 


8. 


power  of  appointment  over  the 
Annuities.  Sheffield  v.  The  Earl  of 
Coventry  t  551 

A  testator  by  his  will  gave  certain 
annuities  in  the  following  terms: 
**  I  desire  that  my  executors  shall 
purchase  annuities  for  each  of  my 
two  sisters,  E.  JB.  and  S,  F.,  of 
100/.  a  year  each,  the  said  annuities 
to  be  purchased  in  the  British 
Fluids."  After  giving  other  an- 
unities  timplieiter  and  legacies,  the 
testator  added, ''  I  direct  my  landed 
property  at  O.  to  be  sold,  and  the 
produce  to  go  to  the  carrying  out 
of  the  aforesaid  annuities  and  lega- 
cies; and  should  the  produce  of 
the  said  sale  not  be  found  sufficient 
for  that  purpose,  I  desire  that  the 
remainder  shall  be  made  up  firom 
my  personal  property ;"  and  he 
directed  the  remainder  of  his  per- 
sonal property,  "after  the  above 
annuities  and  all  legacies  have  been 
paid  and  effected,"  to  be  laid  out 
"  in  the  purchase  of  an  annual  in- 
come in  the  3/.  per  Cent.  Consols," 
for  the  benefit  of  a  hospital.  Hetd^ 
dissentiente  Lord  Justice  Lord 
Cranworth,  that  the  annuities  to 
E,  JB.  and  E.  F,  were  perpetual 
annuities.  Kerr  v.  The  Middlesex 
Hospital^  5/6 

A  testator  devised  his  real  estates 
to  trustees,  upon  trust  to  pay  cer- 
tain annuities,  which  were  to  be  in- 
creased in  certain  events,  and  a 
term  of  ninety-nine  years  vras  vested 
in  other  trustees,  for  better  securing 
the  annuities,  and,  subject  thereto, 
the  estates  were  limited  to  the  tes- 
tator's sons  for  life,  with  divers  re- 
mainders 
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mainders  over.  The  first  tenant 
for  life  entered  into  possession,  and 
soon  afterwards  the  events  hap- 
pened hj  which  the  annuities  were 
to  be  increased  ;  the  original  an- 
nuities were  regularly  paid,  but  no 
pa3nnent  was  made  in  respect  of  the 
increased  annuities ;  after  the  death 
of  the  tenant  for  life,  and  much 
more  than  six  years  after  the  pe- 
riod when  such  increased  payments 
ought  to  have  been  made,  a  bill  was 
filed  by  the  annuitants  to  have  the 
whole  arrears  raised  out  of  the  es- 
tate of  the  tenant  for  life,  and  by 
sale  or  mortage  of  the  term :  Held, 
that  the  term  being  a  subsisting 
term,  on  which  the  trustees  might 
obtain  possession,  the  case  was 
within  the  saving  of  the  25th  sec- 
tion of  the  Act  3  &  4  Will.  IV.  c. 
27 f  and  that  the  annuitant  was  not 
barred  by  the  operation  of  the 
42nd  section  of  that  Act  from  re- 
covering the  entire  arrears. 

The  abstract  question  determined 
in  Hunter  v.  Nockolds^  1  Mac,  ^ 
G.  640,  is  unaffected  by  this  de- 
cision, though  in  that  case,  as  in 
this,  the  annuity  was  collaterally 
secured  by  a  term  of  years,  a  cir- 
cumstance which  was  not  adverted 
to  either  in  the  argument  or  judg- 
ment. Cox  V.  Dolman,  592 
9.  A  testator  directed  his  executors  to 
stand  possessed  of  his  personal  es- 
tate, upon  trust  to  invest  a  suffi- 
cient portion  thereof  in  the  funds, 
to  produce  an  annuity  of  21.  per 
week,  to  be  paid  to  one  of  his  sons, 
and  that  after  his  son's  decease  the 
sum  to  be  so  invested  should  fall 


into  the  residue.  He  directed  his 
executors,  as  soon  as  his  youngest 
child  should  attain  twenty-one,  to 
divide  his  remaining  estate  amongst 
all  his  children,  except  the  annuit- 
ant, equally,  and  directed  that 
upon  the  decease  of  the  annuitant, 
the  sum  invested  to  produce  his 
annuity  should  be  divided  in  like 
manner  among  all  the  testator's 
other  children  who  should  then 
be  living,  and  the  issue  of  such  as 
should  be  dead,  share  and  share 
alike.  The  income  of  the  residuary 
estate  was  insufficient  to  pay  the 
annuity.  Held,  that  the  annuitant 
was  entitled  to  have  the  deficiency 
made  up  out  of  the  capital,  but  not 
to  have  the  annuity  valued,  and 
the  amount  of  the  valuation  paid 
to    him.      Wright    v.    Callender, 

652 

10.  A  testator  devised  copyholds  to 
such  uses  as  A,  and  JB,,  or  the  sur- 
vivors of  them,  his  executors  or  ad- 
ministrators should  appoint,  and 
subject  thereto  to  the  use  of  ^.  and 
B,,  their  heirs  and  assigns  for  ever 
upon  certain  trusts;  and  he  di- 
rected his  said  trustees  to  sell  the 
copyholds  as  soon  as  conveniently 
might  be.  Held,  that  the  trustees 
could  make  a  good  title  to  a  pur- 
chaser without  being  admitted. 
Glass  V.  Richardson,  658 

11.  Bequests  to  the  sons  and  daugh- 
ters of  D.  of  200/.  each,  also  to  the 
children  of  a  son  of  D.  200/.,  to  be 
equally  divided  among  them,  to  be 
paid  twelve  months  after  the  decease 
of  the  testator's  widow :  Held  to  be 
postponed  as  to  all  the  bequests  till 

after 
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after  the  widow's  death.    Child  v. 
EUworthy  679 

12.  The  owner  of  an  estate  limited  to 
the  usual  uses  to  har  dower,  mort- 
gages it  in  fee,  and,  hj  the  pro- 
viso for  redemption,  the  estate  is 
agreed  to  be  re-conveyed  to  him, 
his  heirs,  appointees,  or  assigns,  or 
to  such  other  persons,  to  such  uses, 
and  in  such  manner  as  he  or  they 
should  direct.  After  executing 
this  mortgage  the  testator  made  his 
will,  devising  the  estate,  and  sub- 
sequently paid  off  the  mortgage, 
taking  a  reconveyance  to  the  same 
uses,  in  bar  of  the  dower,  as  the  es- 
tate was  subject  to  before  the  mort- 
gage, the  dower  trustee  being  the 
same  person  in  both  deeds.  He 
died  before  the  Wills  Act  came 
into  operation.  Held^  that  the  will 
was  not  revoked  as  to  the  estate  in 
question.     PlowdenY,  Hyde,    684 

13.  A  testator,  by  his  will,  after  re- 
citing that  his  two  daughters  by 
his  first  wife  were  amply  provided 
for,  and  that  he  had  nine  children, 
whom  he  named,  being  three  sons 
and  six  daughters,  and  that  on  the 
marriage  of  four  of  the  six  daugh- 
ters, he  had  advanced  certain  sums, 
and  that  it  was  his  intention  to 
make  similar  proTision  for  his  two 
unmarried  daughters,  gave  his  real 
and  leasehold  property,  upon  trust, 
after  his  wife's  death,  to  sell  and 
divide  the  proceeds  among  all  and 
every  his  children  by  his  then  wife, 
and  directed  that  the  trustees 
should,  during  the  life  of  each  of 
his  said  children,  who  should  be  a 
daughter,  pay  the   income  of  her 


share  to  her  for  her  separate  use, 
without  power  of  anticipation. 
One  of  the  nine  children  was  ille- 
gitimate. Held,  that  she  took 
equally  with  the  others.  Owen  v. 
Bryant,  607 

14.  A  testator  domiciled  in  England 
and  entitled  to  heritable  bonds  af- 
fecting lands  in  Scotland,  made  a 
will  according  to  the  English  law, 
whereby,  by  virtue  of  every  right, 
power,  or  authority  enabling  him 
in  that  behalf,  he  gave  to  trustees 
all  his  real  and  personal  estate 
whatsoever  and  wheresoever,  upon 
trusts  for  the  benefit  of  his  wife  and 
all  his  children.  The  will  was  in- 
operative according  to  the  Scotch 
law,  for  the  purpose  of  passing  the 
heritable  bonds,  for  want  of  the 
word  "  dispone,"  in  the  devise  and 
of  a  proper  attestation  clause,  ac- 
cording to  Scotch  law.  Held,  that 
the  heir-at-law  was  not  put  to  his 
election,  but  might  take  the  English 
property  under  the  will  without 
giving  up  the  bonds.  Maxwell  v. 
Maxwell,  705 

15.  Under  a  bequest,  (in  the  event  of 
daughters  dying  without  leaving 
issue,)  in  trust  for  the  persons  who 
would  at  the  time  of  the  decease  of 
such  daughters  respectively,  be  en- 
titled, as  next  of  kin,  or  otherwise, 
to  the  personal  estate  of  such 
daughters  respectively,  under  the 
statutes  made  for  the  distribution 
of  intestates'  effects.  Held,  that 
the  husbands  of  the  daughters  did 
not  take.  Milne  v.  Gilhart,      715 

16.  A   bequest  of  the  sum  of  700/. 
unto  and  amongst  J,  C,  and  C.  his 

wife, 
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wife,  and  W,  L.  in  equal  shares  and 
proportions :  Held,  to  give  one 
moietj  to  J,  C,  and  C.  his  wife,  and 
the  other  moiety  to  W.  L,,  al- 
though the  will,  in  another  part  of 
it,  gave  three  legacies  of  200/.  each 
to  each  of  them,  J,  C,  C.  his  wife, 
and  to  L.    In  re  Wylde,  724 

17.  A  testator  gave  the  residue  of  his 
freehold,  copyhold,  and  leasehold 
estates  and  all  other  his  estate  and 
effects,  upon  trust  to  pay  the  divi- 
dends and  interest,  rents,  profits, 
and  annual  produce  to  JEJ,  J3.  for 
life  with  remainders  over.  This  resi- 
due consisted  of  leasehold  property, 
canal  and  insurance  shares,  and 
Dutch  honds.  Held,  that  the 
tenant  for  life  was  entitled  to  enjoy 
the  leaseholds  in  specie,  but  not  the 
shares  or  Dutch  bonds. 

Under  a  bequest  of  residue,  upon 
trust  to  pay  the  dividends  of  1500/ 
stock  to  A.  for  life,  and  after  her 
death  to  divide  the  dividends 
equally  between  B.  and  C,  and  the 
survivor  of  them.  Held,  (dubitante 
Lord  Justice  Knight  Bruce)  that 
the  survivor  only  took  an  interest 
for  life.     Blann  v.  Bell,  775 

18.  Bequest  of  residue  of  personal 
estate  to  trustees,  upon  trust  for 
A. ;  but  if  he  should  die  in  the 
testatrix's  lifetime,  "without  leav- 
ing any  child  or  children  him  sur- 
viving," then  in  trust  for  B,  abso- 
lutely. Held,  not  to  create  a  trust 
by  implication  for  the  children  of 
^.  on  his  death  in  the  testatrix's 
lifetime.  Semble,  that  it  was  a 
case  of  intestacy.      Lee  v.  Busk, 

810 


WINDING-UP  ACTS. 

1.  A  provisional  committee-man  of  a 
provisionally  registered  Railway 
Company  on  the  9th  of  October, 
1.S45,  wrote  to  the  secretary  in 
answer  to  an  inquiry  made  by  the 
latter,  as  follows :  "  I  should  wish 
to  have  100  shares  reserved  for 
me."  Nothing  further  took  place 
till  the  21st  of  November,  when 
the  secretary  wrote  to  the  com- 
mittee-man as  followf :  "  The  com- 
mittee of  management  are  of  opi- 
niota  that  the  payment  of  the  depo- 
sit should  be  no  longer  delayed ; 
they  therefore  request  that  you 
will  be  so  good  as  to  pay  the  de- 
posit on  the  100  shares  accepted 
by  you."  On  the  27th,  the  com- 
mittee-man replied  thus :  "  Inform 
me  whether  a  sufficient  amount  of 
deposit  has  been  paid  up  to  enable 
the  Company  to  go  to  Parliament 
this  session,  and  if  all  the  Provi- 
sional Committee  have  paid  their 
deposits.  Should  that  be  the  case, 
I  shall  not  hesitate  to  pay  also, 
that  is,  upon  being  clearly  satisfied 
on  these  points."  Held,  that  this 
was  a  conditional  acceptance  only, 
and  the  condition  not  having  been 
performed,  that  the  committee-man 
was  not  a  contributory.  Main- 
waring" 8  Case,  66 

2.  By  the  terms  of  a  Joint-Stock 
Banking  Company's  deed  of  settle- 
ment, it  was,  among  other  things, 
provided  that  nothing  in  the  deed 
contained  should  release  a  retiring 
member  from  his  share  of  the  losses 
sustained  by  the  Company  up  to 
the  period  of  his  retirement,  and 

also 
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also  that  the  half-yearly  balance 
sheets  should,  as  between  share- 
holders, be  binding  and  conclusive. 
A.  B.,  a  shareholder,  duly  trans- 
ferred his  shares,  and  the  two 
balance  sheets  immediately  pre- 
ceding the  transfer  showed  the 
affairs  of  the  Company  to  be  in  a 
prosperous  condition.  Four  months 
after  the  transfer  the  Bank  sus- 
pended payment,  and  upwards  of 
three  years  after  that  time  an  order 
was  obtained  for  the  winding  up  of 
the  Company.  The  person  who 
prepared  the  balance  sheets  deposed 
that  there  were  in  fact  considerable 
losses  sustained  by  the  Company 
iu  the  two  years  preceding  the 
transfer:  Held,  ncTertheless,  and 
affirming  the  decisions  of  the  Mas- 
ter and  the  Vice-chancellor,  that 
A.  B.  was  not  liable  as  a  contribu- 
tory. Holme's  Case^  113 
3.  The  testatrix  was  the  owner  of 
shares  in  a  Joint-Stock  Company, 
and  appointed  R.  //.  and  J,  C,  her 
executors ;  i2.  H,  was  the  acting 
executor,  and  the  estate  was  wound 
up  with  the  exception  of  the  shares ; 
the  probate  of  the  will  was  entered 
in  the  books  of  the  Company ;  R, 
H.  sold  some  of  the  shares  and  re- 
ceived the  dividends  on  those  which 
remained  unsold,  but  J,  C.  never 
in  any  way  communicated  with  the 
Company,  or  interfered  in  the  mat- 
ter. More  than  nine  years  after 
the  death  of  the  testatrix  the  Com- 
pany failed,  and  on  being  wound 
up  under  the  Winding-up  Act, 
1848,  the  Master  placed  the  name 
of  R.  H.  alone  on  the  list  of  con- 


tributories  as  personally  liable ;'  he 
subsequently,  and  after  the  passing 
of  the  Winding-up  Amendment 
Act,  1849,  reviewed  his  decision, 
and  placed  the  names  of  both  R.  H. 
and  J.  C  on  the  list  as  liable  in 
the  character  of  executors  :  Held, 
on  the  application  of  /.  C,  to  have 
his  name  taken  off  the  list,  that  the 
17th  section  of  the  Amendment 
Act  was  retrospective  as  well  as 
prospective  in  its  effect,  and  enabled 
the  Master  to  review  his  former 
decision :  Held  also,  that  there  was 
nothing  in  the  facts  of  the  case  in 
reference  to  the  dealings  between 
the  Company  and  R,  H.^  or  in  the 
provisions  of  the  deed  of  settlement 
of  the  Company,  that  varied  the 
rights  of  the  Company  in  respect 
to  the  liability  of  J,  C,  to  contri- 
bute in  his  character  of  executor. 
Crosfield^s  Case,  128 

4.  A  testator  devised  and  bequeathed 
all  his  real  and  personal  estate,  the 
latter  consisting  of,  among  other 
things,  shares  in  a  Joint-Stock  Com- 
pany, to  his  widow  for  life,  and 
after  her  death,  to  his  daughter 
absolutely ;  and  he  appointed  them 
executrixes.  The  widow  and  daugh- 
ter, as  executrixes,  received  the 
dividends  on  the  shares  for  several 
years.  After  the  death  of  the 
widow,  the  Company  was  wound 
up  under  the  Winding-up  Acts: 
Held,  that  the  daughter  was  rightly 
placed  on  the  hst  of  contributories 
in  respect  of  her  being  devisee. 

The  Act  3  &  4  Will,  IV.  c.  104, 
charges  the  real  estate  of  any  person 
dying  seised  of  such  estates,  not 

only 
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only  with  his  debts  of  every  de- 
scription actually  due  at  his  death, 
but  also  with  all  liabilities  which 
may  result  out  of  obligations  entered 
into  during  his  Mie,  Hamer^s 
Devisees'  Case,  366 

5.  The  subscribers'  agreement  of  an 
intended  Railway  Company  pro- 
vided that  the  committee  of  ma- 
nagement might  dissolve  and  wind 
up  the  affairs  of  the  Company  at 
any  time  before  the  Act  of  Incor- 
poration was  obtained ;  and  under 
these  powers  the  committee  of  ma- 
nagement dissolved  the  Company, 
and  proposed  to  return  to  each 
scripholder  a  certain  amount  of  the 
deposit.  Before  such  amount  was 
received  by  any  scripholder,  he  had 
to  sign  an  assent  to  the  cancellation 
of  his  scrip,  and  he  became  entitled 
to  receive  such  further  sum  as  the 
committee  of  management  might 
declare  payable  after  a  final  settle- 
ment of  all  claims  upon  the  Com- 
pany. The  Company  being  subse- 
quently wound  up  under  the  Wind- 
ing-up Acts,  a  list  of  contributories 
divided  into  several  classes,  was 
settled,  and  a  call  was  made  for  the 
costs  incurred  in  the  winding-up : 
Heldf  that  the  Master  was  not  jus- 
tified in  making  the  call  exclusively 
on  that  class  of  the  contributories 
which  included  those  scripholders 
who  had  received  back  part  of  the 
deposit,  but  that  such  class  being 
entitled  to  participate  in  any  further 
sum  which  might  be  declared  pay- 
able, was  liable,  pari  passu,  with 
all  the  other  contributories,  to 
the    call   made   to   discharge  the 


expenses  incidental  to  the  wind- 
ing up.    Preece  and  Evanses  Case, 

374 
6.  A,  B.,  one  of  the  directors  of  a 
Joint-stock  Banking  Company,  was 
a  subscriber  for,  and  executed  the 
deed  of  settlement  in  respect  of, 
twenty  shares  of  the  Company, 
each  director  being  obUged  to  hold 
twenty  shares  as  a  qualification. 
The  directors  subsequently  resolved, 
without  the  privity  of  the  share- 
holders, to  appropriate  to  them- 
selves a  certain  amount  of  addi- 
tional or  credit  shares,  which  they 
were  to  pay  for  by  giving  promis- 
sory notes  for  the  amount  for  which 
each  subscribed.  A.  B,  agreed  to 
take,  and  he  gave  a  promissory 
note  in  payment  for  100  of  such 
credit  shares;  he  also  signed  a 
letter,  binding  himself  to  pay  the 
deposit  and  calls  on  them,  but  did 
not  execute  the  deed  in  respect  of 
them.  Eight  yean  after  the  exe- 
cution of  the  promissory  note,  A,B. 
died,  without  having  paid  any  in- 
terest on,  or  any  part  of  the  prin- 
cipal of  the  promissory  note,  but 
in  the  books  of  the  Company  credit 
was  given  to  him  in  respect  of  divi- 
dends on  the  credit  shares,  and  he 
was  charged  interest  upon  the  pro- 
missory note.  On  the  Company 
being  wound  up :  Held,  that  his 
executor  was  rightly  placed  on  the 
list  of  contributories,  JMffftAy  in 
respect  of  the  twenty  shares,  but 
also  in  respect  of  the  100  credit 
shares,  although  the  creation  of  the 
credit  shares  was  not  warranted  by 
the  deed,  nor  were  they  in  fact  ever 


Vol  II. 


TTT 


D.H.G.      issued 


1004 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


issued    or    allotted.      Robinson's 
JSxeeuton*  Case,  5 1 7 

7»  C,  D,,  one  of  the  directors  of  a 
Joint-stock  Banking  CompaDy,  was 
a  subscriber  for,  and  executed  the 
deed  of  settlement  in  respect  of 
twenty  shares  of  the  Company,  each 
director  being  bound  to  hold  that 
number  as  a  qualification.  The 
directors  subsequently  resolved, 
without  the  privity  of  the  share- 
holders, to  appropriate  among  them- 
selves a  certain  amount  of  additional 
or  credit  shares,  which  they  were 
to  pay  for  by  giving  promissory 
notes  for  the  amount  for  which 
each  subscribed.  C.  D.  agreed  to 
take  500  of  such  additional  sliares 
and  gave  his  promissory  note,  pay- 
able in  five  years,  for  the  amount ; 
he  also  signed  a  letter,  binding  him- 
self to  pay  the  .deposit  and  calls  on 
them,  but  did  not  execute  the  deed 
in  respect  of  them.  He  died  three 
months  afterwards.  Within  one 
month  from  the  date  of  his  death, 
his  executors  applied  to  the  direc- 
tors of  the  Company  to  ascertain 
the  extent  of  his  interest  in,  or  lia- 
bility to,  the  Company.  In  answer 
to  this  application,  they  were  in- 
formed that  their  testator  held 
twenty  shares,  which  were  there- 
upon duly  transferred  to  a  pur- 
chaser ;  thedirectors  afterwardscan- 
celled  the  500  credit  shares  and  the 
promissory  note.  Eight  years  after 
the  death  of  C.  D,,  the  Company 
was  wound  up.  Heid,  that  the 
executors  of  C,  D,  ought  not  to  be 
placed  on  the  list  of  con tribu tones ; 
and  that,  although  his  estate  might 


have  been  bound  if  the  claim  had 
been  promptly  asserted  at  the  in- 
stance of  the  shareholders,  yet  that 
so  long  after  the  distribution  of  his 
assets,  the  loss  resulting  from  the 
misrepresentation  of  the  directors 
must  fall  upon  themselves  and  the 
Company,  and  not  upon  the  estate 
of  C.  D.     Meux's  Executors'  Casey 

522 

8.  A  transferee  of  shares  in  a  Joint- 
stock  Banking  Company,  held^  on 
the  winding-up  of  the  Company, 
to  be  liable  as  a  contributory  in  re- 
spect of  debts  incurred  as  well  be- 
fore as  after  the  transfer,  there 
being  no  provisions  in  the  deed  of 
settlemeut  of  the  Company  in  an? 
way  limiting  such  liability.  Cape'* 
Executor's  Case,  562 

9.  Under  an  order  for  winding  up  a 
Company  under  the  Joint-stock 
Companies  Winding-up  Acts,  the 
Master  has  no  jurisdiction  to  admit 
a  claim  of  a  creditor  of  some  mem- 
bers only  of  the  association  direct- 
ed to  be  wound  up,  although  the 
debt  may  have  been  contracted  for 
the  purposes  of  the  association. 
Wryghtes  Case,  636 

10.  A  director  of  an  abortive  provi- 
sionally registered  railway  Company 
presented  a  petition  to  haveit  wound 
up,  and  obtained  the  usual  order 
with  the  concurrence  or  without 
opposition  from  tiie  other  directors, 
who  were  themselves  prepared  and 
who  intended  to  take  the  same  step 
if  the  petitioner  did  not.  Two 
years  afterwards,  and  after  large 
expenses  had  been  incurred  in  un- 

successfullv 
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successfully  attempting  to  retain 
other  persons  upon  the  list  of  con- 
tributories,  four  of  the  other  direc- 
tors sought  to  discharge  the  wind- 
ing up  order. 

Held,  that  they  could  not  be 
heard  to  allege  that  the  order  had 
been  wrongly  obtained. 

Held  also,  that  they  were  liable 
to  contribute  to  the  costs  incurred 
under  the  winding-up  order,  and 


that  a  call  had  been  properly  and 
not  prematurely  made  for  that  pur- 
pose, although  there  had  been  no 
adverse  taxation  of  the  costs. 

In  making  a  call  for  the  costs  of 
winding  up,  it  is  a  legitimate  course 
to  apportion  the  amount  according 
to  the  number  of  shares.  Ex  parte 
JFoolmer,  665 

See  aUo  Club. 


